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PREFACE. 


Thx  design  of  the  present  work  is  to  illustrate  the  Commercial  Law 
of  England  and  Scotland  by  sjstematiziDg  the  Leading  Judgments  of 
tbe  Courts  of  the  two  countries.  In  discoursing  on  the  state  of  the  law 
in  America,  Mr.  Story  observes, — <<  The  mass  of  the  law  is  accumulating 
with  an  almost  incredible  rapidity,  and  with  the  accumulation  the  labour 
of  students  as  well  as  professors  is  seriously  augmented.  It  is  impossi- 
ble not  to  look  without  some  discouragement  upon  the  ponderous  volumes 
which  the  next  half  century  will  add  to  the  groaning  shelves  of  our 
jurists.  The  habits  of  generalization  which  will  be  acquired  and  per- 
fected by  the  liberal  studies  which  I  have  ventured  to  recommend,  will 
do  something  to  avert  the  fearful  calamity  which  threatens  us  of  being 
buried  alive,  not  in  the  Catacombs,  but  in  the  labyrinths  of  the  Law.'' 

Mere  abstract  propositions  of  Law  do  not  satisfy  the  Student.  He 
wishes  to  see  the  principles  contained  in  these  propositions  applied  to 
actual  cases  ;  but  the  multitude  of  cases  to  which  he  is  referred  in  sup. 
port  of  any  single  proposition  forms  a  serious  obstacle  to  the  Student's 
progress.  He  has  neither  time  nor  inclination  to  undertake  an  examina- 
tion of  them  all,  and  he  is  at  a  loss  to  determine  which  he  ought  to 
select  By  separating,  therefore,  the  principal  Leading  Cases  in  the  Law 
from  the  accumulated  mass  of  Decisions,  it  is  hoped  that  the  labours 
both  of  the  Student  and  the  Practitioner  may  be  lessened. 

The  work,  however,  is.  not  intended  as  one  of  reference  merely.  Its 
ehsracteristic  feature  is  that  of  <<  teaching  by  examples."  *A  ^ ,,,.  ^ 
continuous  perusal  of  it,  therefore,  it  is  hoped,  may  prove  profit-  ^  -^ 
able  to  all  who  are  desirous  of  being  deeply  conversant  with  the  princi- 
ples of  Commercial  Law.  To  those  desirous  of  acquiring  such  know- 
ledge there  can  be  no  more  instructive  reading  than  the  Leading  Judg- 
ments of  the  Court,  accompanied  by  the  arguments  of  Counsel  and  the 
opinions  of  the  Bench. 

Mr.  Ghitty,  to  whom  the  Law  of  England  is  so  much  indebted, 
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observes, — "  The  works  of  professional  writers,  however  able  they  may 
be,  can  rarely  be  deemed  more  than  well  digested  and  analytical  Samma- 
ries  of  our  Courts.  A  treatise  upon  any  legal  subject  is  but  a  oolleo- 
tion  of  inferences  from  adjudged  cases.  For  the  purpose  of  argument 
and  of  satisfactory  solution  of  any  difficulty,  it  is  essential  to  refer  to  the 
Reports  themselves,  and  to  consult  the  language  which  the  Judges  have 
adopted  in  delivering  their  opinions.  It  is  only  from  the  Reports  that 
the  grounds  of  decision  can  be  ascertained  with  certainty/' 

The  first  branch  of  Commercial  Law  now  illustrated  is  that  relating 
to  Bills  of  Exchange  and  Promissory  Notes,  the  elucidation  of  which 
was  so  much  advanced  by  the  Judgments  of  Lord  Mansfield.  <'la 
truth,^^  Mr.  Story  observes,  '<  the  Law  of  Bills  of  Exchange  and  Promis- 
sory Notes,  and  other  negotiable  paper,  has  mainly  grown  up  since  Lord 
Mansfield  came  upon  the  Bench;  and  we  owe  more  to  his  labours  on  this 
subject  than  to  any  other  single  judicial  mind,  although  vast  contribu- 
tions have  been  made  to  the  subject  by  the  learned  and  able  Judges  who 
have  succeeded  him." 

The  points  of  difference  in  the  Law  of  England  and  the  Law  of  Scot- 
land in  regard  to  Bills  of  Exchange  and  Promissory  Notes  are  so  few^ 
that  it  was  thought  unnecessary  to  separate  the  cases  decided  by  the 
Courts  of  the  two  countries.  It  is  different,  however,  with  the  Contract 
of  Sale.  The  primary  principles  of  the  two  systems  of  jurisprudence 
relative  to  that  Contract  being  essentially  different,  although  the  results 
in  each  very  nearly  coincide,  a  different  course  will  be  adopted. 

In  the  Index  of  Matters  it  has  been  attempted  to  arrange  under  appro- 
priate heads  the  various  Principles  of  Law  which  have  been  established 
or  recognised  in  the  Decisions  contained  in  the  body  of  the  Work. 
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COMMEECIAL  LAW  OF  ENGLAND  AND  SCOTLAND- 


BILLS  OF  EXCHANGE  AND  PROMISSOBY  NOTES, 
n  osDsa  TO  entitle  bills  of  exchange  and  fromissort  notes  to 

THE  FBIVILEaES  ATTACHED  TO  INSTRUMENTS  OF  THAT  DESCRIPTION^ 
THE^  MUST  BE  FOR  THE  PAYMENT  OF  A  SUM  OF  MONEY;  AND  THE  SUM 
MUST  BE  CERTAIN;  AND  THE  PAYMENT  ABSOLUTE. 

L— BOBEBTS    v.    PEAKS. 

May  17, 1767.— E.    1  Burr.  326. 

This  was  an  action  upon  a  promissory  note,  brought  by  the  indorsee. 
The  note  bore  to  have  been  made  by  the  defendant  and  another  party, 
hit  was  signed  by  the  defendant  only.  It  was  in  these  terms: — <<  We 
(niming  the  defendant  and  another  person^  promise  to  pay  to  A.  B.  or 
Qidec£116;  lis.  (value  receiyed)  on  the  aeath  of  John  HenshaW;  pro- 
Tided  he  leaves  either  of  us  sufficient  to  pay  the  said  sum,  or  if  we  shall 
be  otherwise  able  to  pay  it.^' 

The  declaration  was  upon 'the  note  as  absolutely  and  in  all  events  pay« 
able  on  the  death  of  John  Henshaw,  although  upon  the  face  of  it  to  have 
been  given  upon  two  several  conditions. 

Argued  far  the  Plaintiff. — ^Two  questions  arise  upon  this  case.  First, 
Whether  this  be  a  negotiable  note  1  ^Second,  Whether  this  note  ^^^ 
rapports  the  declaration,  which  is  upon  an  absolute  note  payable  on  ^  J 
the  death  of  John  Henshaw  7 

Firit  Point — There  can  be  no  doubt  that  if  the  note  had  not  had  the 
proviso  added  to  it,  but  had  merely  been  made  payable  on  the  death  of 
John  Henshaw,  it  would  have  been  a  good  negotiable  promissory  note, 
vithin  the  Statute  of  8  and  4  Anne,  c.  9.  The  contingency  of  the  death 
of  0.  H.  is  not  such  an  uncertain  contingency,  as  that  the  event  may 
pofidbly  or  probably  never  happen,  and  so  the  note  perhaps  never  become 
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payable :  bat  it  is  an  event  certain  and  neceBsarjy  and  no  otherwise^  nor 
in  any  other  respecty  uncertain^  tban  merely  as  to  the  particular  time 
wben  it  will  happen.  So  that  it  is  no  more  than  the  ordinary  case  of  a 
promissory  note  payable  at  a  future  day. 

In  support  of  the  doctrine  that  it  is  a  negotiable  note,  the  case  of  Cook 
y.  Colehan;  2  Strange^  1217,  is  fully  in  point;  being  « to  pay  within  six 
weeks  after  the  defendant's  father's  death."  The  case  of  Andrews  ▼. 
Frankland,  1  StrangO;  24,  is  still  strongeri  being  <<  to  pay  within  two 
months  after  a  ship  shall  be  paid  off.'' 

Then  as  to  the  proviso  or  condition.  The  note  b  made  absolutely 
payable,  on  John  Henshaw's  death,  an  event  which  will  certainly  happen. 
Therefore  the  proviso  is  repugnant  to  the  body  of  the  note.  The  present 
case  resembles  that  of  Wells  v.  Tregusan,  in  2  Salk.  463 ;  and  the  case 
in  21 E.  4,  86,  and  Brooke,  Obligation  58. 

Second  Point, — ^The  note  will  support  the  declaration*  The  first  ob-* 
jection  is,  ^<  that  the  note  is  only  laid  as  the  defendant's  several  note,^' 
whereas  it  imports  upon  the  face  of  it  to  be  made  by  two  parties  jointly. 

Answer Perhaps  one  only  signed  it ;  or  if  the  other  did  also  sign  it,  it 

was  nevertheless  equally  the  note  of  the  defendant.  It  is  laid,  and  must 
be  pleaded  according  to  its  legal  operation.  The  case  of  Butler  v.  Mai- 
lissy,  1  Strange,  76,  is  most  strictly  in  point. 

The  second  objection  is,  '^That  this  is  laid  as  an  absolute  note,  with* 
out  mentioning  the  two  conditions, — ^If  they  shall  be  able,  or  If  Hen- 
shaw  shall  leave  either  of  them  sufficient  to  pay  it.  Aittwer. — ^The  note 
which  contains  these  two  conditions  will  sufficiently  support  the  declara* 
r^cq-i  ^^^°-  ^°  support  of  this  the  'case  of  Boberts  v.  Hamage,  2  Salk. 
L  J  659,  and  the  case  of  Butler  v.  Mallissy,  1  Strange,  76,  formerly 
mentioned,  are  in  point. 

Mr.  North  for  the  defendant  was  about  to  speak,  but 

Lord  Mansfield  stopped  him,  and  said,  <^  I  fancy  you  will  hardly 
argue  this,"  meaning  that  it  was  sufficiently  clear  on  defendant's  side  of 
the  question. 

Mr.  Norik  then  observed.  This  was  an  action  brought  by  ah  indorsee, 
and  is  under  very  particular  circumstances.  I  agree  that  a  note  in  the 
name  of  two  and  importing  to  be  made  by  two  persons,  may  be  actually 
signed  by  one  only,  and  will  be  good;  also,  that  a  note  may  be  declared 
upon  according  to  its  legal  operation. 

As  to  the  rest,  if  the  Court  is  clear  I  will  not  trouble  them. 

Lord  Mansfield. — ^I  am  very  clear.  This  note  was  payable  upon  ft 
contingency,  but  it  is  not  an  absolute  note.  What  would  it  signify,  to 
have  put  in  all  these  contingencies,  if  the  party  was  absolutely  and  at  all 
events  bound  to  pay  it  upon  the  death  of  George  Henshaw?  Most  mani- 
festly it  was  not  intended  that  he  should  be  bound  to  pay  it  upon  Gkorge 
Henshaw's  death  at  all  events.  Therefore  this  is  not  a  negotiable  note : 
for  a  note  payable  upon  an  uncertain  contingency  is  not  a  negotiable 
note. 

Mr.  Justice  Denison.-^A  note  payable  eventually  upon  an  uncertain 
contingency  can  never  be  a  negotiable  note.  And  if  it  had  been  so,'-yet 
there  ought  to  have  been  an  averment  <ahat  George  Henshaw  did  leave 
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o&e  of  them  SQflScient  to  pay  it;"  or  «<that  the  defendant  was  otherwise 
able  to  pay  it/'  And  indeed  this  shows  plainly  that  it  is  not  a  negotiable 
Dote  within  the  meaning  of  the  Act  of  Parliament^  which  means  and 
intends  an  absolute  note  payable  at  all  events.  And  I  think,  too,  that  it 
is  a  yariance  in  the  declaration  from  the  note  itself,  for  want  of  setting 
<mt  these  conditions.  It  ought  to  have  been  set  out  as  it  really  was. 
But  indeed  one  of  these  points  depends  upon  the  other ;  and  I  think  this 
note  is  only  eventually  and  conditionally  payable,  and  by  no  m^ans  abso- 
lutely and  at  all  events. 

*Mr.  Justice  Foster  concurred,  both  as  to  the  variance,  and  r  «4  -■ 
ilso  that  it  was  not  a  negotiable  note,  as  being  payable  eventually  ^  J 
and  not  absolutely. 

Per  Cur,  Judgment  for  the  defendant  as  upon  a  nonsuit. 


IL— CARLOS    V.    FANCOURT. 

Jan.  31,  1794.— E.  6  T.  R.  482. 

This  was  an  action  upon  promises,  and  was  brought  in  the  Court  of 
Common  Pleas.  The  first  count  of  the  declaration  alleged  that  the  de- 
fendant made  and  signed  a  promissory  note,  by  which  he  promised  to 
pay  to  the  plaintiff's  wife  the  sum  of  J610,  ^<out  of  his  the  said  defend- 
ant's money  that  should  arise  from  his  reversion  of  £43  when  sold,"  and 
that  the  said  reversion  of  the  said  £AS  was  sold  before  the  suing  forth  of 
the  original  writ,  &c.  The  declaration  contained  other  counts,  for  work 
and  labour,  money  paid,  &c.,  &o. 

The  defendant  suffered  judgment  to  go  by  default;  and  a  general 
judgment  was  entered  upon  the  whole  declaration.  A  writ  of  errot  was 
then  brought ;  and  the  plaintiff  in  error  assigned  for  error,  that  there 
was  a  general  j  udgment  on  all  the  counts  in  the  declaration,  the  first  of 
which  was  founded  on  a  supposed  promissory  note,  as  a  note  within  the 
Statate  made  concerniug  promissory  notes,  whereas  it  was  not  a  note 
within  the  Statute,  but  a  contingent  note;  and  on  which,  as  stated  in 
the  declaration,  it  appeared  to  be  uncertain  whether  or  not  the  money 
therein  specified  would  ever  become  payable,  and  was  therefore  void  in 
law;  and  that  it  did  not  appear  that  the  note  was  given  for  value  re- 
eeired,  or  for  any  valuable  or  legal  consideration  whatever,  &c. 

Morgan  for  the  plaintiff  in  error. — ^The  note  declared  upon  is  void, 
and  not  negotiable  within  the  Statute  8  and  4  Anne,  c.  9,  because  it  is 
payable  only  on  a  contingency,  on  an  uncertain  event  which  may  never 
happen,and  out  of  an  uncertain  *fund  which  may  not  be  sufficient  r  ^I'-y 
to  answer  it ;  and  being  void  in  its  creation,  it  cannot  be  made  L  J 
good  by  the  subsequent  event  of  the  sale  of  the  reversion*  of  the  ^43. 
That  a  bill  of  exchange,  payable  on  a  contingency,  is  not  good,  has  been 
determined  in  a  variety  of  cases ;  particularly  in  Dawkes  v.  The  Earl  of 
Delondne,  and  in  Kingston  v.  Long,  M.  25,  G.  8,  B.  R.  Then  if  a  bill 
of  exchange  payable  on  a  contingency  be  not  good,  neither  can  a  promis- 
Bory  note,  which  is  put  on  the  same  footing  with  bills  of  exchange  by 

Apkil,  1854.— 2 
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the  Sd  and  4th  Anne;  c.  9.  But  this  does  not  rest  mcrelj  on  the  snalogj 
to  bills  of  exchange^  the  same  point  haying  been  decided  with  regard  to 
promissory  notes;  Pearson  v.  Gan>et,  Skin.  898^  and  Comb.  227; 
Beardeslej  y.  Baldwin,  2  Strange,  1151;  Roberts  y.  Peake,  1  Burr. 
825 ;  and  the  same  doctrine  was  laid  down  bj  Lord  Mansfield  in  Goss  ▼. 
Nelson,  1  Burr.  227,  where  the  objection  that  the  note  was  contingent, 
was  oyerraled.  His  lordship  there  said, — '<  A  contingent  note,  where 
it  is  uncertain  whether  the  money  shall  eyer  become  payable  at  all  or 
not,  is  another  case :  such  a  note  is  not  within  the  statute/' 

Wood,  contra — It  is  admitted  that  a  bill  payable  out  of  a  particnlar 
fund,  is  not  a  bill  within  the  custom  of  merchants,  but  promissory  notes 
are  not  goyerned  by  all  the  rules  which  apply  to  bills  of  exchange,  their 
origin  being  different.  The  latter  depend  on  the  custom  of  merchants, 
which  does  not  extend  to  contingent  bills ;  the  former  on  the  statute  of 
Anne,  which  makes  promissory  notes  in  general  assignable,  without  dis- 
tinguishing between  those  which  are  payable  at  all  eyents,  and  such  as 
are  only  payable  on  a  contingency.  The  cases  cited  on  bills  of  exchange 
are  not  therefore  applicable  to  this  case.  In  'Andrews  y.  Franklin,  1 
Strange,  24,  where  an  action  was  brought  upon  a  promissory  note,  pay- 
able two  months  after  such  a  ship  was  paid  off,  and  the  plaintiff  declared 
upon  it  as  a  note  within  the  statute,  and  where  this  yery  objection  was 
taken  that  it  was  not  negotiable,  because  it  was  payable  only  on  a  con- 
tingency which  might  neyer  happen,  the  court  decided  that  it  was  nego- 
tiable as  a  promissory  note.  In  Dawkes  y.  Lord  Deloraine,  2  Bl.  Bep. 
784,  the  court  recognised  the  case  of  Andrews  y.  Franklin,  and  dk- 
P  ,g  ^  tinguishcd  'I'between  the  case  of  a  bill  of  exchange  and  a  promis- 
L  J  sory  note ;  they  said,  ^<  that  was  a  promissory  note,  and  not  a  bill 
of  exchange;  and  a  note  may  be  certainly  payable  on  a  future  eyent.'^ 
In  Pearson  y.  Garret,  the  note  was  declared  on  as  <'  within  the  custom 
of  merchants,'^  and  therefore  bad;  besides  which,  that  case  happened 
before  the  statute  of  Anne.  But  eyen  if  the  note  in  this  case  were  not 
a  good  one  within  the  statute  of  Anne,  the  words  in  the  declaration  ^<  by 
force  of  the  statute,'^  &c.,  might  be  rejected ;  and  as  this  note  had  not 
been  negotiated,  at  least  as  between  these  parties,  the  action  might  be 
sustained. 

Lord  Kenton,  C.  J The  question  in  this  case  is  not.  Whether  the 

plaintiff  in  error,  who  may  haye  promised  for  a  yaluable  consideration  to 
pay  to  the  defendant  a  certain  sum  of  money  on  an  eyent,  which  has 
since  happened,  is  or  is  not  bound  to  perform  that  promise  ?  If  this 
promise  were  made  on  a  consideration,  there  is  no  doubt  but  that  an 
action  might  be  maintained  on  it,  as  on  a  special  agreement ;  but  the 
question  now  before  the  court  is.  Whether  or  not  the  note  set  forth  upon 
the  record  can  be  declared  on  as  a  negotiable  security  under  the  statute 
8  and  4  Anne,  c.  9  ?  The  object  of  that  act  was  to  put  promissory  notes 
on  the  same  footing  with  bills  of  exchange  in  eyery  respect.  It  would 
perplex  the  commercial  transactions  of  mankind  if  paper  securities  of 
this  kind  were  issued  out  into  the  world  encumbered  with  conditions  and 
contingencies,  and  if  the  persons  to  whom  they  were  offered  in  negotia- 
tion were  obliged  to  inquire  when  these  uncertain  eyents  would  probably 
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be  redaoed  to  a  oertaintj.  It  has  been  admitted,  in  the  argnmenty  that 
if  this  were  a  bill  of  exchange  the  declaration  conld  not  be  supported : 
many  cases  indeed  were  cited  by  the  connsel  on  the  other  side  to  proye 
that  position,  to  which  may  be  added  another  in  Lord  Baymond,  where 
it  was  decided  that  a  bill,  which  was  not  payable  at  all  events,  could  DOt 
be  considered  as  a  bill  of  exchange  :  and  this  admission  by  the  counsel 
ht  the  defendant  in  error  is  decisive  of  this  case;  for  there  is  no  differ- 
ence in  this  respect  between  promissory  notes  and  bills  of  exchange ; 
they  both  stand  in  pari  ratione.  If  we  were  to  render  this  point  in  the 
least  doubtful,  we  should  *shake  the  foundation  of  that  which  p  ^7  -■ 
has  been  considered  as  clear  law  ever  since  the  time  of  Lord  L  •* 
Holt.  I  am  therefore  clearly  of  opinion  that  this  note  cannot  be  declared 
upon  as  a  negotiable  instrument;  at  the  same  time  I  have  no  doubt  but 
that  an  action  might  be  framed  on  it  as  on  a  special  agreement.  The 
justice  of  the  case  is  certainly  with  the  defendant  in  error :  but  we  must 
not  transgress  the  legal  limits  of  the  law,  in  order  to  decide  according  to 
conscience  and  equity.  We  need  have  no  reluctance  in  reversing  the 
judgment  of  the  Common  Pleas,  because  as  this  was  a  judgment  by 
default,  that  court  had  no  opportunity  of  exercising  their  judgment  upon 
the  question. 

Ash  HURST,  J — ^Before  the  statute  of  Anne  promissory  notes  were 
not  assignable  as  choses  in  action,  nor  could  actions  have  been  brought 
on  them,  because  the  considerations  do  not  appear  on  them ;  and  it  was 
to  answer  the  purposes  of  commerce  that  those  notes  were  put  by  the 
statute  on  the  same  footing  with  bills  of  exchange.  Then  they  cannot 
rest  on  a  better  footing  than  bills  of  exchange,  but  must  stand  or  fall  on 
the  same  rules  by  which  bills  of  exchange  are  governed.  Certainty  is 
a  great  object  in  commercial  instruments;  and  unless  they  carry  their 
own  validity  on  the  face  of  them,  they  are  not  negotiable.  On  that 
ground  bills  of  exchange,  which  are  only  payable  on  a  contingency,  are 
not  negotiable,  because  it  does  not  appear  on  the  face  of  them  whether 
<Kr  not  they  will  ever  be  paid.  The  same  rule  then  that  governs  bills  of 
exchange  in  this  respect  must  also  govern  promissory  notes.  And  there- 
fore, though  this  might  have  been  declared  on  as  a  special  agreement, 
stating  the  consideration  for  the  promise,  and  the  sale  of  the  reversion 
of  £43,  yet  this  action  cannot  be  maintained.  This  does  not  come 
within  the  custom  of  merchants  respecting  bills  of  exchange,  nor  is  it  a 
negotiable  instrument  within  the  statute  of  Anne,  because  as  a  bill  of 
exchange  it  would  not  be  good. 

Gross,  J.— The  plaintiff  below  could  only  declare  either  on  this  in- 
strument, as  a  note  under  the  statute  of  Anne,  or  on  the  special  contract 
that  existed  between  the  parties.  He  has  declared  on  the  former :  but 
this  is  not  a  negotiable  ^instrument,  because  it  is  not  payable  at  r  «o  -1 
all  events.  It  has  been  said,  however,  that  there  is  a  difference  l.  J 
in  this  respect  between  promissory  notes  and  bills  of  exchange  :  but  no 
decision  has  been  cited  to  warrant  such  a  distinction ;  and  without  such 
an  authority  I  think  that  we  ought  not  to  establish  it ;  for  the  words  of 
the  statute  of  Anne  are,  <<  Therefore  to  the  intent  to  encourage  trade 
and  commerce,  which  will  be  much  advanced  if  such  notes  shall  have 
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the  same  effect  as  inland  bills  of  ezcbangey  and  shall  be  negotiated  ia 
like  manner/'  &c.  It  clearly  appears  therefore  to  hare  been  the  inten- 
tion of  the  legislature  to  put  promissory  notes  on  the  same  foundation 
as  bills  of  exchange.  Now  if  this  had  been  a  bill  of  exchange,  the 
declaration  dra^rn  on  it  as  on  a  bill  within  the  custom  of  naerchants 
would  have  been  bad,  because  the  money  was  only  to  be  paid  on  a  con- 
tingency. Then  if  the  plaintiff  below  had  declared  on  this  as  on  a  spe- 
cial contract,  he  should  have  shown  not  only  that  there  was  a  considera- 
tion for  the  promise,  but  also  that  the  reversion  was  sold  for  at  least 
£10,  whereas  here  it  is  merely  averred  that  the  reversion  was  sold,  with- 
out saying  for  how  much.  In  whatever  way  therefore  this  question  is 
considered,  I  think  the  declaration  cannot  be  supported. 

'  Judgment  reversed. 


III.  — BOLTON  V.   DUGDALB. 

April  18,  1833.~F.    4  B.  &  A.  619.    24  E.  G.  L.  B. 

This  was  an  action  of  assumpsit  for  money  lent,  brought  by  the  ad- 
ministrator of  the  creditor  against  the  executor  of  the  debtor.  At  the 
trial  the  following  instrument  was  given  in  evidence  to  prove  the  loan  of 
the  money  by  the  intestate  to  the  testator : — 

'f  Received  and  borrowed  of  Timothy  Bolton,  labourer,  the  sum  of 
j630,  which  I  do  hereby  promise  to  pay  with  interest  at  the  rate  of  6 
per  cent.  I  also  promise  to  pay  the  demands  of  the  sick  club  at  Ha- 
worth  in  the  county  of  York,  in  part  of  interest,  and  the  remaining 
r  •&  1  ^^^^^  ^^^  interest  to  be  paid  on  ^demand  to  the  said  Timothy 
L  -I  Bolton,  his  executors,  administrators,  or  assigns.  Witness  my 
hand  this  17th  day  of  September,  1805.  Abbam  Dugdale.'' 

The  instrument  bore  a  £1  agreement  stamp,  and  on  the  back  of  it 
was  a  receipt  for  the  penalty  of  £5,  and  £1  duty.  Bolton,  the  intestate, 
lived  at  Blackburn  in  Lancashire,  and  was  a  member  of  a  sick  club  at 
Haworth,  near  which  place  Ihigdale  the  testator  lived.  Dugdale  had 
within  six  years  paid  money  to  the  club  on  Bolton's  account.  For  the 
defendant  it  was  contended  that  the  instrument  was  a  promissory  note, 
and  therefore  could  not  be  received  in  evidence,  the  stamp  having  been 
affixed  after  it  was  made ;  to  which  point  Green  v.  Davies,  4  B.  &  C. 
285,  was  cited.  Mr.  Justice  Alderson  thought  the  writing  was  an 
agreement;  and  he  directed  a  verdict  for  the  plaintiff,  giving  leave  to 
move  to  enter  a  nonsuit. 

Knoides  now  moved  accordingly. — ^No  specific  form  of  words  is 
necessary  to  constitute  a  promissory  note.  Here,  if  the  document  had 
ended  with  the  first  sentence,  it  would  have  nearly  resembled  that 
which  was  held  to  be  a  promissory  note  in  Green  v.  Davies.  Then  was 
its  character  altered  by  the  subsequent  promise  to  pay  the  demands  of 
the  sick  club  in  part  of  interest  ?  The  mention  of  the  club  was  only 
a  description  of  the  mode  in  which  those  payments  were  to  be  made;  as 


BILLS    OF    EXOHANaX.  17 

if  at  the  foot  of  the  common  promissory  note  there  had  been  memoran- 
dam  that  the  interest  was  to  be  paid  into  a  particular  bank. 

Parke,  J.— Gould  Dugdale  have  been  obliged  to  pay  the  interest  in 
any  other  way  than  to  the  sick  club  ?  And  it  was  uncertain  what  their 
demand  would  be. 

Knowles. — He  was  liable  to  pay  on  demand,  and  it  is  not  clear  that 
that  demand  might  not  have  been  made  before  anything  was  due  to  the 
dub.  The  payments  to  be  required  by  the  club  could  not  exceed  five 
per  cent  on  the  principal. 

Denman,  G.  J. — ^To  a  certain  extent  this  instrument  resembled  a 
promissory  note ;  but  it  was,  in  fact,  an  agreement  ingrafted  on  a  note. 
The  objection  cannot  prevail. 

LirrLEDALE,  J. — Goncurred.  j-  ^^r.  -, 

Park,  J. — The  amount  of  the  sick  club  charges  was  uncer-  ^  -I 
tun;  so,  therefore,  was  the  sum  to  be  paid  to  Dugdale ;  the  instrument 
as  far  as  regarded  this  contingent  demand,  could  not  be  a  promissory 
note ;  and  the  transaction  was  entire. 

Pattsson,  J. — The  instrument  engages  for  the  payment  of  '<  remain- 
ing stock  and  interest,"  at  a  time  not  fixed.  It  is  something  like  the 
ondertaking  in  Leeds  v.  Lancashire,  2  Camp.  205,  which  was  held  not 
to  be  a  promissozy  note. 

Bule  refused. 


IV.— VISCOUNT  GARNOCK  v.   THE   DUKE   OP 
QUEENSBERRT. 

Febrnary  1721.— S.    M.  1401. 

Jahes  Duke  of  Queensberry,  deceased,  did,  in  June  1708,  draw  a  bill 
on  David  Earl  of  Glasgow,  of  the  following  tenor  :-* 

«  My  Lord, — ^Be  pleased  to  advance  to  John  Viscount  of  Gamock, 
upon  the  account,  and  for  the  use  of  Patrick  Master  of  Gamock,  his 
eldest  SOD,  ten  shillings  per  diem,  commencing  from  the  first  of  June 
nstant;  and  that  aye  and  while  the  said  Patrick  Master  of  Garnock  bo 
proYided  with  a  company  in  her  Majesty's  forces.  This  from,  my  lord^ 
jour  humble  servant^ 

«<  QUEEMSBERBY.'' 

On  this  title  the  said  Patrick  Viscount  of  Gamock  pursued  his  Grace 
die  Duke  of  Queensberry,  as  representing  the  late  Duke  his  father,  for 
the  sum  of  10s.  per  diem,  since  the  first  of  June  1708,  and  in  time 
coming,  until  he  be  provided  with  a  company  in  the  forces  ;  and  dama#» 
ges  for  non-performance. 

Pleaded  far  the  Defender, — ^This  is  no  proper  bill,  and  there- 
fore must  fall,  as  wanting  the  writer's  name  and  witnesses.  It  is  not 
eveiy  writing  that  has  a  drawer,  a  person  on  whom  it  is  drawn,  and  a 
creditor  that  can  be  reckoned  to  have  the  privileges  of  a  bill.  This  will 
be  plain,  by  reflecting,  that  the  only  reason  who  these  privileges  are 
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r  4^11 1  ^^^^'S^  ^  ^^^H  prooeedB  *from  tbis,  that  they  are  looked  apon 
^  -I  as  bags  of  money,  passing  from  hand  to  hand,  as  a  necessarj 
medium  of  trade.  If  then  it  appear  from  the  deed,  that  it  neither  is 
nor  can  be  looked  upon  in  this  manner,  it  is  not  in  the  power  of  private 
parties  to  give  it  those  privileges.  A  proper  subject,  namely,  a  sum  of 
money  to  be  paid  at  a  certain  time,  is  as  essentially  necessary  to  the 
nature  of  a  bill,  as  a  drawer,  acceptor,  or  creditor.  Now,  by  this  writ, 
there  never  was  any  design  to  transfer  money  from  hand  to  hand ;  thi? 
could  be  no  view  in  the  transaction,  but  barely  to  grant  a  security. 
Besides,  it  is  entirely  gratuitous,  without'an  onerous  cause  in  money  or 
merchandise,  which  of  itself  is  enough  to  defeat  it,  it  being  inconsistent 
with  the  nature  of  a  bill  to  be  gratuitous ;  and,  therefore,  if  this  writ- 
ing be  allowed  to  pass  as  a  bill,  then  marriage-covenants,  jointures  to 
wives,  aliments,  in  short,  everything  that  can  fall  under  an  obligation , 
may  be  established  by  the  form  of  a  bill,  which  would  confound  all 
securities,  and  render  ineffectual  all  our  excellent  regulations^  that  are 
designed  to  secure  us  against  forgeries. 

It  is  true  that  from  the  favour  of  commerce,  right  to  merchandise  may 
be  conveyed  without  all  the  solemnities  of  law;  but  then,  though  con- 
ceived by  way  of  bill  or  precept,  they  have  not  the  privileges  contained 
in  the  said  acts  of  parliament,  as  was  decided  16th  December,  1713, 
Lesley  v.  Robertson,  19th  February,  1715,  Douglas  v.  Erskine.  But 
however  the  ordinary  solemnities  are  dispensed  with  on  account  that  the 
matter  is  in  re  mercatoria,  though  not  precisely  for  money,  where  pre- 
cepts concern  the  delivery  of  salt,  meal,  or  other  merchandise,  to  extend 
that  to  obligements  for  daily  or  yearly  prestations,  during  one's  life,  or 
to  an  uncertain  event,  would  be  to  overturn  the  foundations  of  our  law 
anent  bills.  Neither  is  this  case  so  similar  to  that  of  a  bill  drawn  for  a 
certain  sum  of  money,  payable  in  different  parcels;  which  indeed  is  a 
proper  subject  in  commerce,  and  only  so  many  bills  in  one  paper  as  there 
are  terms  of  payment.  But  here,  the  precept  being  for  a  daily  presta- 
tion, can  no  more  be  a  medium  of  trade  than  a  liferent  right,  or  indeed 
any  other  security  whatsoever  that  can  be  figured  in  imagination ;  and 
therefore  this  improbative  deed  can  never  stand  against  the  force  of  the 
r  *12 1  ^^^  ^^^  laudable  *laws,  made  to  prevent  the  ruin  of  families, 
L        1  by  guarding  against  the  artifices  of  forgers. 

The  lords  refused  to  sustain  the  bill. 


1.  By  the  common  law  of  England,  no  contract  or  dobt  is  assi^able ;  our 
ancestors  appearing  in  the  times  of  simpUcitj  to  have  apprehendea  from  snob 
transfer;  much  oppression  and  litigation.  But  mercantile  experience  has  proved 
the  assignment  of  debts  to  be  indispensable,  and  bills  of  exchange  to  be  the 
most  convenient  instruments  for  facilitating,  securing,  and  authenticating  the 
transfer.  They  have,  therefore,  come  into  universal  use  among  all  civilised 
nations,  and  the  common  law  has  recognised  them  as  part  of  theTato  merchant* 
— ^Bjles  on  Bills,  p.  2. 

2.  The  common  law  again  distinguishes  contracts  into  two  kinds :  contracts 
under  seal  or  by  deed ;  and  contracts  not  under  seal  or  simple  contracts.    Con- 


BILLS    OT    SXOHANQX.  19 

tracts  under  seal  are  yalid  witlioat  consideration ;  simple  contracts  are  Toid 
unless  consideration  be  averred  in  pleading;  and  establisned  in  evidence. 

All  the  contracts  arising  on  a  bill  of  exchange  are  simple  contracts,  but  thej 
differ  from  other  simple  contracts  in  these  two  particulars :  first,  that  they  are 
isdgnable;  secondly,  that  consideration  will  be  presumed  till  the  contraiy 

The  le^l  effect  of  drawing  a  bill,  payable  to  a  third  person  is  a  conditional  con- 
tract by  the  drawer  to  pay  the  payee,  his  order  or  the  Dearer,  as  the  case  may  be, 
if  the  acceptor  do  not  The  effect  of  accepting  a  bill  or  making  a  note  is  an  abso- 
hte  contract,  on  the  part  of  the  acceptor  orthe  one  or  maker  of  uie  other,  to  pay  the 
payee,  or  order  or  bearer,  as  the  instrument  may  require.  The  effect  of  moors- 
mg  is  a  conditional  contract,  on  the  part  of  the  indorser  to  pav  the  immediate 
or  any  succeeding  indorsee  or  bearer,  in  case  of  the  acceptorws  or  maker's  de- 
&ult — ^Byles  on  Bills,  pp.  2,  3. 

3.  No  precise  form  of  words  is  necessary  to  constitute  a  bill  or  *note,  r  «io  -i 
provided  the  legal  requisites  essential  to  such  an  instrument  are  satisfied.  ^  ' 
in  Morris  ▼.  Lee,  1  Strange,  629,  the  plaintiff  declared  that  the  defendant  made 
a  promissory  note  under  his  hand,  whereby  he  promised  to  be  accountable  to  the 
plaintiff  or  order  for  £100  value  received.  After  verdict  for  the  plaintiff,  it  was 
moved  in  arrest  of  judarment,  that  the  note  was  not  within  the  statute,  that  the 
distinction  had  always  held  between  negotiable  and  accountable  notes,  that  no 
note  was  negotiable  that  was  not  for  payment  of  money  absolutely,  but  that  in 
the  present  case  the  defendant  might  aischarge  himself  by  payment  of  the  plain- 
tiff's debts.  The  Court  observed,  "There  are  no  precise  words  requisite  to 
make  a  promissory  note.  It  is  enough  if  it  may  be  brought  within  the  intention 
of  the  Act  This  is  for  value  received,  and  he  makes  himself  accountable  to  the 
order.  A  fourth  or  fifth  indorser  can  settle  no  account  with  him,  therefore  we 
most  take  the  word  a/xoutUahle  as  much  as  if  it  had  beenpa^/,  and  the  plaintiff 
mast  have  judgment''  Lord  Raymond  also  reports  the  case  of  Morris  v.  Lee, 
and  observes,  **  But  per  euriairij — There  are  no  precise  words  necessary  to  be 
used  in  a  promissory  note  or  bill  of  exchange :  Rast  338.  Deliver  such  a  sum  of 
money,  makes  a  good  bill  of  exchange.  But  if  this  promissory  note  is  within 
the  intent  of  the  Act  it  is  sufficient,  though  it  does  not  follow  the  very  words  of 
the  Act.  Now  by  the  receiving  the  value,  the  defendant  became  a  debtor;  and 
when  he  promises  to  be  accountable  for  it  to  A.,  it  is  the  same  thing  as  a  promise 
to  pay  to  A.  And  it  is  the  stronger,  because  it  is  to  be  accountable  to  A.  or 
order,  which  is  the  proper  expression  used  in  such  notes,  and  mentioned  in  the 
Act  of  Parliament,  where  it  is  intended  the  note  should  be  indorsable  or  negoti- 
able. But  it  would  be  an  odd  construction,  to  exoound  the  word  accountable,  to 

S've  an  account,  when  there  may  be  several  inaorsees.  But  if  this  note  had 
«Q  value  received  upon  account,  it  might  have  had  a  different  consideration. 
8ed  quaere.  Powys,  Justice,  relied  much  upon  the  verdict  in  this  case ;  but 
Fortescne,  Justice,  Reynolds,  Justice,  and  Raymond,  Chief  Justice,  were  of 
opinion,  that  if  the  note  was  not  within  the  Act,  the  verdict  could  not  help  it ; 
bat  the  note  would  be  within  the  Act  or  not  upon  the  words  of  the  note.  Judg- 
ment for  the  plaintiff."— 2  Raymond,  1397. 

4.  It  may  oe  doubted  whether  the  Court  did  not  go  too  far  in  the  case  of 
Korris  v.  Lee,  in  holding  the  expression  "  to  be  accountable  for,"  equivalent  to 
the  expression  *'  to  pay?'  The  case  Home  v.  Redfeam,  4  Bingham,  433,  May 
ij  1838,  was  an  action  for  money  lent.  The  following  document  was  offered  in 
evidence,  "  Sir, — ^I  have  receivea  the  sum  of  £20,  which  I  have  borrowed  of  you, 
and  I  have  to  be  accountable  for  the  said  sum  with  legal  interest"  The  docu- 
ment was  stamped  some  *years  after  its  date  with  an  amement  stamp,  r  ^.  ^  -i 
The  question  raised  yras.  Whether  the  document  was  admissible  in  evi-  ^  ^ 
dence  under  an  agreement  stamp  ?  The  defendant  contended  that  it  was  a  pro- 
missory note,  that  it  ought  to  have  been  stamped  as  such  at  the  time  it  was 
written,  and  that  the  Commissioners  of  Stamps  nad  no  power  to  stamp  it  after- 
wards. The  Court  decided  in  favour  of  the  plaintiff.  Bosanquet,  J.,  observed, 
~^I  consider  this  an  agreement  and  not  a  promissory  note.  The  fair  and  rea- 
sonable interpretation  of  the  words,  '  I  have  to  be  accountable,'  is,  that  the  party 
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will  give  credit  in  account,  and  pay  the  balance.    That  is  a  spe/cial  agreement 
and  not  a  promissory  note." 

6.  The  case  of  Andrews  r.  Franklin^  1  Strange,  24,  was  an  action  npon  a  pro- 
missory note  to  pay  within  two  months  after  a  particular  ship  was  paia  off.  The 
defendant  insisted  that  the  note  was  not  negotiable,  it  being  upon  a  contingency 
which  might  never  happen.  The  Court  however  observed,  "The  paying  off  of 
the  ship  is  a  thing  of  a  public  nature,  and  this  is  negotiable  as  a  promissory 
note."  The  case  of  Evans  r.  Underwood,  1  Wilson,  262^as  an  action  upon  a 
promissory  note  by  the  indorsee  against  the  drawee.  The  note  was  in  these 
terms : — "  I  promise  to  pay  to  George  Pratt  or  order  eight  pounds,  upon  the 
receipt  of  his  the  said  George  Pratt  s  wages  due  from  Mis  Majesty's  ship  the 
Suffolk,  it  being  in  full  for  his  wages  and  prize  money^  and  short  allowance 
money  for  the  said  ship."  It  was  averred  that  the  defendant  recovered  the 
wages.  Upon  non  assumpsit  the  jury  gave  a  verdict  for  the  plaintiff,  and  it  waa 
afterwards  moved  in  arrest  of  judgment,  that  the  note  was  not  negotiable  within 
the  statute.  The  case  of  Andrews  v.  Franklin  was  relied  on  by  the  plaintiff, 
but  it  was  denied  by  the  defendant  that  that  case  had  been  ever  determined. 
Chief  Justice  Lee  observed,  "  The  case  of  Andrews  t.  Franklin  is  very  like  the 
present  We  will  look  into  that  case  and  see  whether  it  was  determined."  The 
Keporter  adds,  "The  Court  inclined  to  give  judgment  for  the  plaintiff,  and 
after  looking  into  the  case  cited,  did  so,  ut  audivi."  It  may  however  be  doubted 
whether  these  two  cases  would  now  be  followed  as  precedents. 

6.  In  Martin  v.  Chauntry,  2  Strange,  1271,  it  was  held  that  a  note  to  deliver 
np  horses  and  a  wharf,  ana  pay  money  at  a  particular  day,  could  not  be  counted 
as  a  note  within  the  Statute.  In  Smith  v.  Boheme,  2  Raymond,  1362,  the  note 
was,  "We  promise  to  pay  to  Caleb  Smith  or  order  upon  aemand,  £71  12s.  lOd., 
for  value  received,  or  surrender  the  body  of  Samuel  Boheme  for  the  action 
brought  by  the  said  Master  Smith  against  him."  It  was  adjudged  "  that  this 
was  no  ncTOtiable  note  within  the  Act  of  Parliament,  and  that  an  action  could 
not  be  maintained  on  that  note  within  that  law  because  the  money  was  not  abso- 
r  4t«  g  1  lutely  payable.  *but  it  depended  upon  a  contingency  whether  he  would 
L        -» surrender  S.  B.  to  prison  or  not" 

7.  In  Smith  v.  Nightingale,  2  Starkie,  375,  the  instrument  was  in  these  terms: 
— ^"  I  promise  to  pay  to  James  Eastling,  my  head  carter,  the  sum  of  £65,  with 
lawful  interest  for  Uie  same,  three  months  after  date,  and  also  all  other  sums 
which  may  be  due  to  him."  It  was  objected  on  the  part  of  the  defendant  that 
this  instrument  could  not  be  considered  as  a  promissory  note,  since  it  was  not 
made  for  the  payment  of  any  certain  sum,  and  that  it  could  not  be  given  in 
evidence  under  ue  count  upon  an  account  stated,  since  it  was  an  agreement 
and  for  a  larger  sum  than  £20,  and  ought  to  be  stamped.  Lord  Ellenborough 
was  of  opinion  that  the  instrument  was  too  indefinite  to  be  considered  as  a  pro- 
missory note  'f  that  it  contained  a  promise  to  pay  interest  for  a  sum  not  specined. 
and  no  otherwise  ascertained  than  by  reference  to  the  defendant's  booKs ;  ana 
that  since  the  whole  constituted  one  entire  promise,  it  could  not  be  divided  into 
parts.  He  also  held,  that  since  the  instrument  contained  an  agreement  to  pay 
the  money,  it  could  not  be  received  in  evidence  as  an  acknowledgment  without 
a  stamp. 

8.  In  Leeds  v.  Lancashire,  2  Campbell,  205,  referred  to  in  Bolton  v.  Dugdale, 
there  was  an  indorsement  on  a  promissory  note  by  three  persons  written  at  the 
time  of  signing  it,  and  stating  that  that  writ  was  taken  b^  the  payee  as  a  seen- 
rity.for  all  balances  to  the  amount  of  the  sum  specified  in  the  note,  which  one 
of  the  three  parties  to  the  note  might  owe  to  the  payee:  that  the  note  should  be 
in  force  six  months,  and  that  no  money  should  be  liable  to  be  called  for  sooner 
in  any  case.  The  plaintiffs  declared  as  payees  of  a  promissory  note.  The  first 
count  stated  the  note  as  payable  on  request,  the  second  aj  payable  six  months 
after  date.  It  was  objected  on  the  part  of  the  defendant,  that  the  note  was  in 
reality  an  agreement,  and  ought  to  have  been  stamped,  and  declared  upon 
accordingly.  Lord  Ellenborough  observed,  "As  between  these  parties  the 
instrument  in  question  is  only  an  agreement,  and  not  a  promissory  note.  In 
the  hands  of  a  bona  fide  holder,  who  received  it  as  a  promissory  note,  it  might 
possibly  be  considered  as  such ;  but  the  present  plaintiffs  can  oiily  treat  it  as  a 
guarantee  for  Marriott  to  the  amount  of  £200.    As  to  them,  the  indorsement 
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t  be  keoriMTated  with  the  body  of  the  note.    It  is  clear,  therefore,  that  they 
eanoot  maintain  an  action  upon  it  without  an  agreement  stamp." 

9.  Li  Williamson  y.  Bennett,  2  Campbell,  417,  the  instrument  produced  was 

IB  these  terms :  ^  Borrowed  and  received  of  J.  and  J.  Williamson  (the  plaintifib) 

the  sam  of  £200,  in  three  drafts  by  W.  and  B.  Williamson,  dated  as  under,  pay* 

able  to  OS  W.  Bennett  and  S.  Mitchell  on  J.  and  J.  Williamson,  which  we  pro- 

Biiee  to  pay  unto  the  said  J.  and  J.  Williamson  with  interest,  as  ^witness  r  «i  a  i 

this  26th  day  of  August,  1802.  I-   ^^i 

<<  Aug,  26, 1  Draft  at  2  months,  £120 

"  Do.  .  30 

«  Do.  .  60 

£200 
W.  Bennett, 
S.  Mitchell." 
It  VBS  objected  on  the  part  of  the  defendant  that  this  instrument  was  an  agree* 
Dent  and  not  a  promissory  note,  and  that  it  could  not  be  received  in  evidence 
vithoutan  a^ement  stamp.    Lord  EUenborough  observed, — ^^I  think  that 
this  is  a  special  agreement,  and  not  a  promissory  note.    There  can  be  no  doubt 
that  the  money  was  not  payable  imm^iately,  and  that  it  was  not  to  be  paid  at 
all  unless  the  drafts  were  honoured.    The  transaction  on  the  face  of  the  instm- 
Bent  is  evidently  this :  the  plaintifis  were  to  advance  money  to  the  defendants, 
for  which  this  was  to  be  a  security,  binding  on  the  defendants  after  the  money 
bad  been  received.    The  defendants  do  not  absolutely  promise  to  pay  £200,  but 
the  £200  they  were  about  to  borrow.    All  the  ambiguity  would  be  removed  by 
reading  'Which  we  promise  to  pay/  'which  we  promise  to  re-pay.*    I  cannot 
admit  the  instrument  as  a  promissory  note." 

10.  In  the  law  of  Scotland,  in  the  case  of  Leslie  v.  Robertson,  December  16, 
1713,  the  court  found,  "  That  salt  bills,  meal  bills,  or  bills  for  the  like  fangibles, 
have  not  the  privilege  of  bills  of  exchange  for  money ;  without  prejudice  to  their 
being  sustained  as  probative  in  re  mercatoria,  witiiout  writer^  name  and  wit- 
neaes  and  the  ordinary  solemnities  required  in  other  writs,  because  bills  for 
delivery  of  salt,  or  the  hke  fungibles,  are  neither  liquid  in  the  value,  nor  bear 
the  word  pay,  as  bills  of  exchange  for  liquid  sums."  A  similar  judgment  was 
nononnced  in  the  case  of  Douglas  v.  Erskine,  February  18,  1716.  The  defen- 
der there  contended  that  a  salt  oill  had  not  the  privilege  of  a  money  bill  which 
fiaases  de  manu  in  manumj  but  was  liable  to  all  exceptions  as  other  debts,  and 
that  an  indorsee  to  such  bill  had  merely  the  rights  of  an  assignee.  The  reason 
af  the  difference  between  bills  of  exchange  and  bills  for  fungibles,  it  was  con- 
tended, was,  that  the  former  were  in  place  of  money,  and  were  contrived  to  save 
the  trouble  of  portage,  and  must  therefore  have  a  course  as  free  as  money  had : 
bat  that  salt  bills  or  the  like  could  not  pass  in  that  manner,  nor  was  it  useful 
for  commerce  that  they  should,  and  therefore  had  not  the  privilege  of  bills  of 
exchange,  but  were  only  to  be  considered  as  assignations.  The  court  found, 
that  the  indorser  was  only  to  be  considered  as  a  common  assignee. 

13.  The  case  of  Campbell  v.  Campbell,  1793,  was  the  case  of  a  bill  payable 
only  on  a  certain  event  The  bill  was  objected  to  on  this  ground,  and  the  court 
nutained  the  objection.  Lord  Justice-Clerk  Macqueen  observed, — ^'  BiUs  are 
indiapensablv  ^necessary  for  the  purposes  of  commerce,  but  they  are  not  r  «i  i^  i 
to  be  sported  with.  In  transactions  where  bills  are  not  absolutely  neces-  ^  ^ 
urj  they  have  no  title  to  much  favour,  for  they  are  of  all  documents  of  debt  the 
moat  easily  for^d.  The  Act  1772,  which  introduced  the  sexennial  prescription 
of  bills,  is  in  ^is  view  an  excellent  statute,  but  were  we  to  give  our  support  to 
biDs  where  the  time  of  pajrment  is  made  to  depend  upon  an  uncertain  event, 
flieae  bills  wonld  not  fall  within  the  operation  of  that  act.  They  might  not  be 
pajable  for  forty  years."  Lord  Eskgrove  observed, — "  The  court  has  hesitated 
to  support  a  bill  where  the  term  of  payment  was  remote,  because  it  was  a  devi- 
ation trom  the  proper  nature  of  a  bill,  but  the  present  case  is  ten  times  worse. 
Thirty  or  forty  years  may  elapse  before  the  existence  of  the  condition  on  which 
the  bUl  depends."--BeU's  Cases,  p.  111. 
11  The  Scots  Statute,  1681,  c  20,  relating  to  foreign  bills  of  exchange,  is  in 
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these  terms : — '^  Our  Soveraigne  Lord,  considering  how  necessary  it  is  for  the 
floarishing  of  trade,  that  bills  or  letters  of  exchange  be  duelj  payed  and  hare 
ready  execution,  conform  to  the  cnstome  of  other  parts,  doeth  therefore, 
with  advice  and  consent  of  his  Estates  of  Parliament,  Statute  and  Ordain, 
that  in  case  of  any  forraign  bill  of  exchange,  from  or  to  this  realm  dnely  pro- 
tested for  not  acceptance,  or  for  not  payment,  the  said  protest  having  the  bill  of 
exchange  prefixed,  shall  be  registrable  within  six  moneths  afler  the  date  of  the 
said  bill  in  case  of  non-acceptance,  or  after  the  falling  due  thereof  in  case  of 
non-payment,  in  the  Books  of  Council  and  Session,  or  other  competent  judica- 
tures, at  the  instance  of  the  person  to  whom  the  same  is  made  payable,  or  his 
order,  either  against  the  drawer  or  the  indorser,  in  case  of  an  protest  for  non-ac- 
ceptance, or  against  the  acceptor,  in  case  of  a  protest  for  non-payment,  to  the 
effect  it  may  have  the  authority  of  the  Judges  thereof,  interponed  thereto,  that 
liters  of  homing  upon  a  simple  charge  of  six  dayes,  and  executorials  necessary 
may  pass  thereupon,  for  the  whole  sums  contained  in  the  bill,  as  well  exchange 
as  pnucioal,  in  forme  as  effeirs,  sicklike,  and  in  the  same  manner  as  upon  re^is- 
trat  bonas,  or  decreets  of  registration,  proceeding  upon  consent  of  parties. 
Providing  alwayes.  That  if  the  saids  protests  be  not  auly  registrat  within  six 
monthes,  in  manner  above  provided,  then  and  in  that  case,  the  saids  bills  and 
protests  are  not  to  have  summar  execution,  but  only  to  be  pursued  by  way  of 
ordinary  action,  as  accords.  Akd  farther,  It  is  hereby  statute  and  enacted, 
that  the  sums  contained  in  all  bills  of  exchange,  bear  annual-rent  in  case  of 
not  acceptance  from  the  date  thereof,  and  in  the  case  of  acceptance  and  not 
payment  from  the  day  of  their  falling  due,  ay  and  while  the  payment  thereof 
And  farther,  His  Majesty,  with  advice  aforesaid,  hereby  declares,  that  notr 
r*18l  ^^^standing  of  the  foresaids  summar  *execution  provided  to  follow 
*■  -'  upon  bills  of  exchange,  for  the  sums  therein  contained  in  manner  above 
specified ;  yet  it  shall  be  leasom  to  the  party  charger  to  pursue  for  the  exchange, 
it  not  contained  in  the  saids  bills,  with  re-exchange,  damage,  interest,  and 
all  expenses  before  the  ordinary  Judge,  or  in  case  of  suspension,  to  eek  the 
same  to  the  charge  at  the  discussing  of  the  said  suspension,  to  the  effect,  that 
the  same  may  be  liquidat,  and  decreet  given  therefore,  either  against  the  party 
principal,  or  against  him  and  his  cautioners,  as  accords." 

15.  The  Scots  Statute  1669,  c.  36.  is  entituled  ^'  Act  anent  Inland  Bills  and 
Precepts,"  and  is  in  these  terms, — "  Our  Sovereign  Lord,  with  advice  and  con- 
sent of  the  Estates  of  Parliament,  stahjUeSy  enacts^  and  declares^  that  the  same 
execution  shall  be  competent,  and  proceed  upon  inland  bills  or  precepts,  as  is 
provided  to  pass  upon  foreign  bills  of  exchange,  by  the  twentieth  Act  of  the 
third  Parliament  King  Charles  Second,  halden  in  anno  1681:  Which  Act  is 
hereby  extended  to  inland  bills  and  precepts  in  all  points." 


A  BILL  OR  NOTE  MAY  BE  MADE  PAYABLE  ON  AN  EVENT  WHICH 
IS  CERTAIN  TO  HAPPEN;  ALTHOUGH  THE  TIME  OF  HAPPENING  MAT 
BE  UNCERTAIN. 

L  — COLEHAN  v.   COOKE. 

Feb.  10,  lt43.— B.    Willis,  B.  393. 

This  was  an  action  by  an  indorsee  on  two  promissory  notes  granted 
by  the  defendant.  By  the  one  note  the  defendant  promised  to  paj 
to  Henry  Delany,  or  order  one  hundred  and  fifty  guineas,  ten  days  after 
the  death  of  his  father,  John  Cooke,  for  value  received.  By  the  second 
note  he  promised  to  pay  to  the  same  party  or  order,  six  weeeks  after  the 
death  of  his  father,  fifty  guineas  for  value  received.     Both  notes  were 
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Mj  indorsed  by  DelaDj  to  the  plaintiff  after  the  death  of  defendant's 
lather. 

A  Terdict  was  returned  for  the  plaintiff  on  both  notes^  bat  a  motion 
vas  afterwards  made  for  the  defendant  in  arrest  of  jadgmcnt.  The  fol- 
lowing opinion  of  the  Court  was  delivered  bj 

Lord  Chief  Justice  Willis.  —  Motion  in  arrest  of  judg-  r^ieiq-i 
nent.  *The  first  count  is  on  a  promissory  note  dated  27th  ^  J 
May,  1732,  whereby  the  defendant  promised  to  pay  to  Henry  Belany  or 
order  150  guineas,  ten  days  after  the  death  of  his  father  John  Cooke 
for  value  received ;  which  note,  after  the  death  of  the  father,  (which  is 
said  to  be  the  2d  of  April  1741,)  was  duly  indorsed  by  Bekny  to  the 
plaintiff.  The  second  count  is  on  a  promissory  note  dated  the  15th  of 
July  1732,  whereby  the  defendant  promised  to  pay  to  Henry  Belany  or 
order,  six  weeks  after  the  death  of  his  father,  60  guineas  for  value 
received;  the  like  indorsement  laid  after  the  death  of  the  father  as 
before.  The  third  count  is  for  mosey  had  and  received,  &c.,  £250 ; 
but  this  is  out  of  the  case.  The  damage  is  laid  at  ^300  and  a  general 
verdict  for  the  plaintiff  on  both  notes. 

It  was  insisted  on  for  the  defendant  in  arrest  of  judgment,  that  these 
notes  are  not  within  the  Statute  3  and  4  Anne,  c.  9,  and  if  not  they  are 
not  indorsable,  or  assignable,  and  consequently  that  the  plaintiff  who 
brings  this  action  as  indorsee  cannot  recover  at  law.  To  show  that  these 
notes  are  not  within  the  Statute  a  great  many  things  were  said  on  the 
arguing  of  the  case,  and  a  great  many  cases  and  authorities  cited,  both 
out  of  the  common  and  civil  law  books.  But  I  think  that  all  the  objeo- 
tions  that  were  made  may  be  reduced  to  these  two  general  positions : — 

Isi,  That  the  Act  of  Parliament  only  intended  to  put  promissory 
notes  on  the  same  foot  as  bills  of  exchange;  and  that  therefore  if  bills  of 
exchange  drawn  in  this  manner  would  not  be  good,  and  consequently 
not  assignable,  it  follows,  that  notes  drawn  in  this  manner  are  not  made 
indorsable  or  assignable  by  the  Statute. 

2dly,  That  the  Act  was  made  for  the  advancement  of  trade  and  com- 
merce, and  consequently  was  intended  to  extend  only  to  such  notes  as 
are  in  their  nature  negotiable,  and  that  these  notes  are  not  so. 

Before  I  consider  these  objections,  I  will  state  the  words  of  the 
Act  of  Parliament  on  which  the  question  must  depend,  3  and  4 
Anne,  c.  9,  entitled  '<  An  Act  for  giving  like  remedy  on  promissory 
notes  as  is  now  used  on  bills  of  exchange,  and  for  the  better  payment  of 
inland  bills  of  exchange.'^  '<  Whereas  *it  hath  been  held  that  ^  ^^  -. 
notes  in  writing  signed  by  the  party  who  makes  the  same,  L  -1 
whereby  such  person  promises  to  pay  to  any  other  person  or  his  order 
any  sum  of  money  therein  mentioned,  are  not  assignable  or  indorsable 
over,  within  the  custom  of  merchants,  and  that  any  person  to  whom 
BQch  note  shall  be  assigned,  indorsed,  or  made  payable;  could  not  within 
the  said  custom  maintain  any  action  on  such  note  against  the  person 
who  first  drew  and  signed  the  same:  Therefore  to  the  intent  to  encour- 
age trade  and  commerce,  which  will  be  much  advanced  if  such  notes 
shall  have  the  same  effect  as  inland  bills  of  exchange  and  shall  be  nego- 
tkied  in  like  manner,  be  it  enacted.  That  all  notes  in  writing,  which 
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shall  after^  &c.j  be  made  and  signed  by  any  person  or  persons^  &o.^ 
whereby  such  person  or  persons  do  or  shall  promise  to  pay  to  any  other 
person  or  persons,  &o.j  his,  her,  or  their  order,  or  unto  the  bearer,  any 
sum  of  money  mentioned  in  snch  note,  shall  be  taken  and  constmed  by 
yirtne  thereof  due  and  payable  to  any  snch  person  or  persons,  &c.,  to 
whom  the  same  is  made  payable,  and  also  every  such  note  shall  be 
assignable  or  indorsable  over  in  the  same  manner  as  inknd  bills  of 
exchange  are  or  may  be  according  to  the  custom  of  merchants ;  and  that 
the  person  or  famous,  &o.,  to  whom  the  sum  of  money  is  made  pay- 
able by  such  noteTshall  and  may  maintain  an  action  for  the  same  in  sudi 
manner  as  he,  she,  or  they  may  do  upon  any  inland  bill  of  exchange, 
&c. :  and  that  the  person  or  persons,  &o.,  to  whom  such  note  is  indorsed 
or  assigned,  or  the  money  therein  mentioned  ordered  to  be  paid  by 
indorsement  thereon,  shall  and  may  maintain  his,  her,  or  their  action  for 
such  money  either  against  the  person  or  persons  who  signed  such  note, 
or  against  any  of  the  persons  who^ndorsed  the  same,  in  like  manner  as 
in  case  of  inland  bills  of  exchange/' 

The  title  of  the  Act  seems  to  refer  to  bills  of  exchange,  and  they  are 
likewise  referred  to  in  the  preamble,  and  the  remedy  is  to  be  the  same. 
But  in  the  description  of  the  notes  which  are  to  be  made  assignable 
there  is  no  reference  to  bills  of  exchange ;  but  the  words  are  very  gene- 
ral, and  I  never  understood  that  the  plain  words  of  an  enacting  clause 
are  to  be  restrained  by  the  title  or  preamble  of  an  act.  It  has  indeed 
r  ^1 1  ^^^  ^^^^  ^^^^'  ^^^  ^  think  very  rightly,  that  if  the  words  of 
^  -J  *an  Act  of  Parliament  be  doubtful,  it  may  be  proper  to  have 
recourse  to  the  preamble  to  find  out  the  meaning  of  the  legislature ;  bat 
where  the  words  of  the  enacting  part  are  plain  and  express,  I  do  not 
think  that  they  ought  to  be  restrained  by  the  preamble  :  for  the  pream- 
ble may  only  recite  some  particular  mischiefs  which  have  happened,  but 
the  enacting  clause  may  not  only  be  calculated  to  prevent  those  mis- 
chiefs, but  others  also  of  a  like  nature.  Now  the  words  of  the  enact- 
ing part  of  this  Act  are  plain  and  clear,  and  very  general ;  and  in  order 
to  bring  a  note  within  the  description  of  that  clause,  it  b  only  necessary — 

First,  That  the  note  should  be  in  writing ; 

Second,  that  it  should  be  made  and  signed  by  the  person  promising 
to  pay; 

And  Third,  That  there  be  an  express  promise  to  pay  to  another  or 
his  order  or  bearer.  But  as  to  the  time  of  payment  the  Act  is  silent, 
nor  is  there  any  particular  form  prescribed. 

And,  therefore  as  the  first  objection,  that  if  a  bill  of  exchange  had 
been  drawn  in  this  manner  it  would  not  have  been  good;  supposing  it 
to  be  true,  I  do  not  think  that  it  follows  that  these  promissory  notes 
may  not  be  within  the  general  words  of  the  Statute,  if  they  answer  all 
the  descriptions  therein  contained.  However,  for  argument's  sake  I 
will  suppose  that  this  consequence  would  hold ;  but  we  do  not  think 
that  a  bill  of  exchange  drawn  in  this  manner  would  be  bad.  Upon  this 
head  it  would  be  but  misspending  time  to  run  over  all  the  passages 
which  have  been  cited  out  of  the  civil  law  books  in  relation  to  bills  of 
exchange,  because  I  put  a  question  to  the  counsel  which  will,  I  think, 
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detenaine  this  pomt|  whether  there  is  any  limited  time  mentioned  in 
uj  of  the  books  beyond  which  if  bills  of  exchange  are  made  payable 
they  are  not  good,  and  it  was  agreed  by  the  oonnsel  that  they  could  find 
go  SQch  rule,  and  I  am  sure  I  can  find  none.  But  if  a  bill  of  exchange 
be  made  payable  at  neyer  so  distant  a  day,  if  it  be  a  day  that  must 
oome,  it  is  no  objection  to  the  bill.  There  is  but  one  passage  in  the 
books  wherein  any  motion  to  the  contrary  is  so  much  as  hinted  at ;  and 
that  is  in  Scacchius  de  commerctis^  where  it  is  said  that  it  had  been  for- 
merly an  objection  against  a  bill  of  exchange,  as  contrary  to  the  nature 
of  it,  that  it  was  ^payable  at  the  end  of  seyen  months  :  but  by  r^  ^qo  -i 
bis  making  use  of  the  word  formerly,  it  is  plain  that  in  his  I-  J 
qimion  the  law  was  then  held  to  be  otherwise.  If  therefore  the  distance 
of  time  would  not  have  made  a  bill  of  exchange  bad  if  drawn,  in  this 
aanoer,  since  it  is  drawn  at  a  time  which  must  come,  the  only  other 
objection  that  was  made  on  this  head  was,  that  in  all  bills  of  exchange 
there  must  be  a  par  pro  pari,  which  there  cannot  be  in  this  case,  because 
the  value  cannot  be  ascertained.  But  I  shall  show  plainly  that  the 
talae  may  be  ascertained  when  I  come  to  the  other  objection^  that  these 
are  not  negotiable  notes. 

Secondly,  Having  answered  the  objections  against  these  notes  con- 
ndering  them  on  the  same  foot  as  bills  of  exchange,  I  come  now  to  the 
eecond  objection,  arising  from  the  words  and  intent  of  the  Statute. 
And  first,  I  think  that  they  are  plainly  within  the  words.  They  are 
made  in  writing;  they  are  signed  by  the  person  promising  to  pay,  and 
there  is  an  express  promise  to  pay  another  or  his  order ;  and  as  no 
time  of  payment  is  mentioned  in  the  Statute,  the  distance  of  time  is  no 
objection  within  the  words  of  the  Act. 

Let  us  see,  therefore,  in  the  next  place,  whether  any  objection  arises 
against  them  from  the  design  and  intent  of  the  Act ;  though  I  think  it 
would  be  pretty  hard  to  construe  a  note  to  be  not  within  the  intent  of 
an  Act  when  it  is  manifestly  within  the  words  of  it,  and  the  words  of 
the  Act  are  plain  and  express.  When  the  words  of  an  Act  are  doubtful 
and  uncertain,  it  is  proper  to  inquire  what  was  the  intent  of  the  legis- 
hture :  but  it  is  very  dangerous  for  Judges  to  launch  out  too  far  in 
searching  into  the  intent  of  the  legislature,  when  they  have  expressed 
themselves  in  plain  and  clear  words.  However,  we  think  that  these 
notes  are  within  the  intent  as  well  as  the  words  of  the  Act.  And  to 
ehow  that  they  are  so,  I  will  here  take  notice  of  all  the  cases  which 
were  cited  to  the  contrary,  and  will  show  that  they  all  stand  on  a  dif- 
ferent foot,  and  are  plainly  distinguishable  from  the  present.  For  they 
are  all  of  them  cases  where  either  the  fund  out  of  which  the  payment 
was  to  be  made  is  uncertain,  or  the  time  of  payment  is  uncertain,  and 
might  or  might  not  ever  happen ;  whereas  in  the  present  case  there  is 
no  pretence  that  the  fund  is  uncertain,  and  the  ^time  of  pay-  ^  ^^n  •. 
ment  must  come,  because  the  father,  after  whose  death  they  are  ^  ^ 
made  payable,  must  die  one  time  or  other. 

The  case  of  Pearson  v.  Garrett,  4  Mod.  242,  and  Comb.  227,  was 
thus:  the  defendant  gave  a  note  to  pay  60  guineas  when  he  married  B., 
and  judgment  was  given  for  the  defendant,  because  it  was  uncertain 
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whether  he  would  ever  marry  her  or  not,  so  the  time  of  payment  might 
never  come.  In  the  case  of  Jooelyn  v.  Le  Serre,  P.  1  G,  1,  B.  R.,  10 
Mod.  29i  and  316,  the  bill  was  drawn  on  Jocelyn  to  pay  so  much  every 
month  oat  of  his  growing  subsistence  how  long  that  would  last  no  one 
could  tell,  or  whether  it  would  be  sufficient  for  that  purpose ;  and  there- 
fore the  bill  was  holden  not  to  be  good,  because  the  fund  was  uncertain. 
In  the  case  of  Smith  v.  Boheme,  M.  1  G-.  1,  B.  B.,  the  promise  in  the 
note  was  to  pay  J670,  or  surrender  a  person  therein  named ;  if  therefore 
he  surrendered  the  person  ihere  was  no  promise  to  pay  anythingi  and 
therefore  the  note  was  uncertain  and  not  negotiable.  In  the  case  of 
Appleby  v.  Biddulph,  P.  2  Geo.  I.,  8  Mod.  863,  a  promise  to  pay  if 
his  brother  did  not  pay  by  such  a  time }  held  not  to  be  within  the  Stat- 
ute, because  it  was  uncertain  whether  the  drawer  of  the  note  would  ever 
be  liable  to  pay  or  not.  In  the  case  of  Jenny  v.  Herle,  2  Raymond, 
1361,  Tr.  10  Geo.  I.,  a  promise  to  pay  such  a  sum  out  of  the  income  of 
the  Devonshire  mines ;  held  not  a  promise  within  the  Statute,  because 
it  was  uncertain  whether  the  fund  would  be  sufficient  to  pay  it.  So  in 
the  case  of  Bamsley  v.  Baldwin,  P.  14  G^o.  II.,  B.  R.,  2  Strange 
1151,  the  promise  was,  as  in  the  case  of  Pearson  v.  Garrelt,  to  pay 
such  a  sum  on  marriage;  and  held  not  to  be  within  the  Statute  for  the 
same  reason.  And  as  these  notes  are  plainly  not  within  the  intent  of 
the  Statute,  because  not  negotiable  ab  initio,  so  when  the  words  them- 
selves come  to  be  considered,  they  are  not  within  the  words  of  it,  because 
the  Statute  only  extends  to  such  notes  where  there  is  an  absolute  pro- 
mise to  pay,  and  not  a  promise  depending  on  a  contingency,  and  where 
the  money  at  the  time  of  the  giving  of  the  note  becomes  due  and  paya* 
ble  by  virtue  thereof,  (so  are  the  words  of  the  Statute,)  and  not  where 
it  becomes  due  and  payable  by  virtue  of  a  subsequent  contingency 
which  may  perhaps  never  happen,  and  then  the  mouey  will  never 
r  *U  ~l  ^^^^^  payable  at  all.  *And  it  can  never  be  said  that  there  is 
^  -la  promise  to  pay  money,  or  that  money  becomes  due  and  paya- 
ble by  virtue  of  a  note,  when  unless  such  subsequent  contingency  hap- 
pen the  drawer  of  the  note  does  not  promise  to  pay  anything  at  all. 

But  the  present  notes,  and  those  cases  where  such  notes  have  been 
holden  to  be  within  the  Statute,  do  not  depend  on  any  such  contin- 
gency, but  there  is  a  certain  promise  to  pay  at  the  time  of  the  giving  of 
the  notes,  and  the  money  by  virtue  thereof  will  certainly  become  due 
and  payable  one  time  or  other,  though  it  is  uncertain  when  that  time 
will  come.  The  bills  therefore  of  exchange  commonly  called  bilhs  nun- 
dinalesy  were  always  holden  to  be  good,  because,  though  these  fairs 
were  not  always  holden  at  a  certain  time,  yet  it  was  certain  that  they 
would  be  held.  The  case  of  Andrews  v.  Franklyn,  1  Strauge,  24,  H. 
3  Geo.  I.,  B.  R.,  depends  on  the  same  reason }  for  there  the  note  was  to 
pay  such  a  sum  two  months  after  such  a  ship  was  paid  off;  and  held 
good,  because  the  ship  would  certainly  be  paid  off  one  time  or  other. 
The  case  of  Lewis  v.  Ord,  T.  8  and  9  Geo.  II.,  B.  R.,  was  exactly  the 
like  case,  and  determined  on  the  same  reason.  As  to  the  objection, 
that  these  are  not  negotiable  notes,  because  the  value  of  them  cannot  be 
ascertained,  the  argument  is  not  founded  on  fact,  because  the  value  of  a 
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life  when  the  age  of  a  person  is  known  is  as  well  settled  as  can  be; 
and  there  are  many  printed  books  in  which  these  calcjilations  are  made. 
Sat  if  it  were  otherwise,  the  life  of  a  man  may  be  insured,  and  by  that 
the  value  will  be  ascertained.  And  the  same  answer  will  serve  to  the 
objection  which  I  before  mentioned  against  such  bills  of  exchange. 

There  was  another  objection  taken,  that  the  drawer  might  have  died 
before  his  father,  and  then  these  notes  would  have  been  of  no  value ; 
bat  there  is  plainly  nothing  in  this  objection,  for  the  same  may  be  said 
of  any  note  payable  at  a  distant  time,  that  the  drawer  may  die  worth 
nothing  before  the  note  becomes  payable. 

We  do  not  think  that  the  averment  of  the  death  of  the  father  before 
the  indorsement  makes  any  alteration,  because  we  are  of  opinion  that  if 
the  notes  were  not  within  the  Statute  ab  initio,  they  shall  not  be  made 
80  by  any  subsequent  contingency.  *Bttt  for  the  reasons  afore-  ^  ^^  ^ 
said  we  are  of  opinion,  (and  so  was  the  Lord  Chief  Baron  Par.  ^  J 
ker,]  that  the  plaintiff  is  entitled  to  his  judgment ;  and  therefore  the 
role  for  arresting  the  judgment  must  be  discharged. 

The  judgment  of  the  Court  of  Common  Pleas  was  afterwards  affirmed 
in  the  Court  of  King's  Bench  on  a  writ  of  error. 


II.  — GOSS   V.    NELSON. 

Feb.  5, 1Y5Y.— E.    1  Burr.  226. 

This  was  an  action  upon  a  promissory  note  brought  by  the  payee. 
The  note  was  made  payable  when  the  plaintiff  should  come  of  age,  and 
specifying  the  time  when  that  should  be,  namely,  the  17th  of  June, 
1750. 

Verdict  was  obtained  by  the  plaintiff,  but  it  was  moved  on  the  part  of 
the  defendant  to  arrest  the  judgment,  on  the  ground  tha^  the  note  was 
not  a  good  note  within  the  Statute. 

Gould  for  the  plaintiff. — ^The  sum  payable  by  the  note  is  dehilum  in 
prtBtentij  though  solvendum  in/uturo.  In  the  case  of  Cooke  v.  Colehan, 
2  Strange,  1217,  a  note  <<to  pay  in  six  weeks  after  the  defendant's 
Other's  death,"  was  held  to  be  a  good  note. 

Caldecot  foir  the  defendant. — ^The  notes  set  forth  in  the  declaration 
are  not  notes  for  the  benefit  of  trade ;  nor  is  the  money  made  certainly 
payable.  The  note  was  given  to  the  plaintiff  thirteen  years  before  the 
time  when  be  was  to  come  of  age :  and  it  was  not  at  all  certain  that  he 
would  live  to  attain  that  age.  In  the  case  of  Beardsley  v.  Baldwin,  2 
Strange,  1151,  a  note  « to  pay  within  so  many  days  after  the  defendant 
should  marry,"  was  held  not  to  be  a  negotiable  note  within  the  Statute. 
The  case  of  Cooke  v.  Colehan,  2  Strange,  1217,  was  payable  six  weeks 
after  a  death ;  which  was  a  certain  event.  In  order  to  have  the  effect 
of  a  promissory  note  within  this  Statute,  it  ought  to  be  a  cash  note,  and 
payable  at  all  events.  No  note  *is  negotiable  which  is  not  for  ^  ^^f*  -i 
the  payment  of  money  absolutely.  1  Strange,  629,  Morris  v.  Lee.  ^  J 
That  was  a  note  prombing  <<  to  be  accountable  to  the  plaintiff  or  order 
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for  £100  Talne  received/'  and  held  good.  Bat  a  '<qii8sre  tamen''  is 
added  by  Sir  John  Strange.  All  notes  payable  on  contingencies  are 
bad  within  this  act;  and  this  is  a  contingency;  << whether  he  may  arrive 
at  the  age  of  twenty-one  or  not.'' 

Lord  Mansfield. — ^The  note  would  have  been  clearly  good  if  it  had 
been  made  payable  on  the  12th  of  June,  1750;  (that  is  to  say,  on  a  day 
certain ;)  without  mentioning  the  plaintiff's  being  then  to  come  of  age: 
and  surely  it  is  not  the  less  certain  for  adding  that  circumstance.  Lega- 
cies are  of  a  different  nature ;  and  they  are  determined  by  different  rules. 
They  are  directions  to  the  executor  to  pay ;  and  in  legacies  there  is  a 
known  distinction  between  the  time  being  annexed  to  the  substance  of 
the  gift;  or  to  the  payment.  If  complete  words  of  gift  dirdbt  the  exe- 
cutor to  pay,  the  other  words  only  fix  the  time  of  such  payment;  and 
then  the  legacy  vestS;  and  is  transmissible,  though  the  legatee  should 
die  before  the  day  of  payment;  as  a  legacy  given  ^<to  be  paid  at  twenty- 
one."  But  if  the  time  is  annexed  to  the  substance  of  the  gift;  as  a 
legacy  <<if  "  or  <^when"  he  shall  attain  twenty-ono;  it  will  not  vest  before 
that  contingency  happens.  But  here  the  words  of  engagement  make  the 
debt;  and  it  is  no  direction  to  another  person.  The  former  part  of  the 
note  is  a  promise  to  pay  the  money;  and  the  rest  is  only  fixing  the  par- 
ticular time  when  it  is  to  be  paid.  It  is  enough  if  it  be  certainly  and  at 
all  events  payable  at  that  time,  whether  he  lives  till  then  or  dies  in  the 
interim.  Therefore  it  is  a  good  note  within  this  remedial  statute.  In- 
deed; a  contingent  note,  where  it  is  uncertain  <<  whether  the  money  shall 
ever  become  payable  at  all  or  not;"  is  another  case ;  such  a  note  is  not 
within  the  statute. 

Mr.  Justice  Bbnison. — Here  is  no  condition  of  uncertainty,  but  it  is 
to  be  paid  certainly  and  at  all  events ;  only  the  time  of  payment  is  post- 
poned. And  the  case  of  Cooke  v.  Golehan  was  the  opinion  of  the  whole 
Court.  [He  also  cited  Boraston's  case,  8  Co.  Rep.  19,  which  proves, 
r*971  ^^  ^here  the  words  refer  *to  what  must  necessarily  happen,  it 
L  J  is  no  contingency,  but  a  remainder  executed.  V.  Equity  Gases 
Abridged,  fol.  190,  pi.  61,  S.  C] 

Mr.  Justice  FosTsa  concurred. — A  legacy  may  be  given  upon  any 
terms.  But  upon  a  promissory  note  the  time  of  payment  is  only  for  the 
benefit  of  the  debtor.  Here  the  time  of  payment  is  certainly  fixed : 
and  the  particular  day  specified  for  payment  of  the  money,  being  men- 
tioned to  be  the  day  on  which  the  infant  is  to  come  of  age,  makes  no 
difference  from  what  it  would  have  been  if  that  circumstance  had  been 
omitted. 

And  they  all  agreed  that  this  was  dehttum  in  prsBsenti,  though  so^t^eit- 
dum  in  Jkituro. 

Per  Cur.  unanimously.  Rule  discharged  : 
And  the  postea  ordered  to  be  delivered  to  the  plaintiff. 
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I  BILL  OF  £XGHANa£  MUST  NOT  BE   MADE  PAYABLE  OUT  OF  A 
SPECIFIC   FUND. 

DAWKES    V.   EARL  DE   LOEANE. 

Trinity  Term,  1771.— B.  2  BL  782.    3  Wilson,  207. 

This  was  an  aotion  upon  a  bill  of  exchange  by  the  payee  and  her 
hvabftDd  against  the  drawer.  The  bill  was  as  follows : — <<  Seyen  weeks 
afkr  date,  please  to  pay  Miss  Reid  £S2,  17«.  ont  of  W.  Steward's 
money,  as  soon  as  you  shall  receive  it,  for  your  humble  servant, 

«  Db  Loranb.'' 

«To  Timothy  Brecknock,  Esq.'' 

The  defendant  pleaded  in  bar  that  the  plaintiffs  ought  not  to  have 
their  account  maintained  against  him,  because  the  acceptor  had  never 
received  any  value  of  the  said  W.  Steward's  money  mentioned,  in  the 
lall,  or  any  part  thereof,  for  the  defendant,  but  that  the  same  were  still 
wholly  unpaid. 

To  this  plea  the  plainti&  demurred  generally,  and  the  defendant 
joined  in  demurrer. 

^Sergeant  Leigh  for  the  Plaintiffs. — This  is  an  action  against  ^  ^^^ .. 
the  drawer  of  a  bill  of  exchange ;  and  it  is  alleged  in  the  decla-  ^  J 
ndon  that  the  bill  was  presented  to  Timothy  Brecknock,  the  drawee, 
who  accepted  the  same  on  the  8th  day  of  January  1768 ;  and  that  after- 
wards on  the  first  day  of  March  1768,  the  bill  was  presented  to  Mr. 
Brecknock  for  payment  thereof,  but  he  then  refused  to  pay  the  same  ; 
so  that  Lord  De  Lorane,  the  drawer,  is  liable  to  pay  the  same,  by  the 
uage  and  custom  of  merchants. 

I  expect  it  will  be  objected,  that  this  is  not  a  bill  of  exchange  but 
only  an  appointment,  or  an  authority,  or  an  order  for  Mr.  Brecknock  to 
pay  the  money  out  of  W.  Steward's  money,  as  soon  as  he  should  receive 
it;  and  that  the  drawer.  Lord  Be  Lorane,  never  intended  to  make  him- 
self chargeable  by  this  bill,  for  that  it  it  was  not  said  to  be  for  value 
Roeived ;  but  in  answer  to  this,  the  case  of  Macleod  v.  Snee  and  others, 
in  2  Ld.  Raym.  1481,  and  2  Stra.  762,  is  like  this  case,  where  the 
plaintiff  declared  that  A.  B.  drew  a  bill  of  exchange,  dated  25th  May, 
whereby  he  requested  the  defendant,  one  month  after  date,  to  pay  to  the 
plaintiff  or  order,  £9, 10<.,  <<  as  my  quarterly  half-pay  to  be  due,  from 
the  24th  of  June  to  the  27th  of  September  next  by  advance ;"  and  the 
action  was  against  the  defendant  upon  his  acceptance.  It  was  objected, 
that  this  was  no  bill  of  exchange,  because  it  is  not  to  pay  in  all  events ; 
and  it  was  compared  to  the  case  of  Joceline  v.  Leserre,  Easter,  1  Geo.  I. 
B.  R.  <<  Pray  pay  out  of  my  growing  subsistence,  &c.,"  which  was 
adjudged  no  bill  of  exchange,  and  which  is  cited  in  2  Ld.  Raym.  1862, 
in  the  case  of  Jenny  v.  Herle,  which  was  upon  a  bill  of  exchange  thus, 
— <<  Pray,  pay  to  H.  £1945  upon  demand,  ont  of  the  money  in  your 
hands,  belonging  to  the  proprietors  of  the  Devonshire  mines,  being  part 
of  the  consideration  money  for  the  manor  of  West  Buckley :"  which 
was  adjudged  no  bill  of  exchange.     But  in  answer  to  these  oases,  it 

APRIL;  1854.-^ 
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was  urged  on  the  other  Bide  (in  the  case  of  Macleod  t.  Snee  and  others) 
that  the  bill,  in  that  case,  was  a  good  bill  of  exchange,  for  that  it  was 
not  payable  upon  a  contingenoji  nor  out  of  a  particalar  fund,  bat  was 
payable  in  all  events,  and  payable  to  order,  and  was  drawn  upon  the 
general  credit  of  the  drawer  not  out  of  the  half-pay ;  for  it  is  payable 
r  «9Q  1  ^^  ^^°  ^^  ^^^  quarter  begins,  for  *the  half-pay  mentioned  in  the 
1-  ^  bill|  which  was  not  to  be  due  till  three  months  after;  and  of 
that  opinion  was  the  whole  Court,  and  the  judgment  of  C.  B.  in  Macleod 
y.  Snee,  that  the  bill  was  a  good  bill  of  exchange,  was  affirmed — [iVbto, 
The  Reporter  did  not  understand  how  this  case  of  Macleod  v.  Snee,  was 
in  favour  of  the  plaintiff  in  the  case  at  bar,  for  it  seems  to  him  to  be  a 
case  against  the  present  plaintiff.     Sed  Quasre.'j 

Serjeant  Davy  for  the  Defendant. — ^This  is  not  a  bill  of  exchange, 
for  three  reasons : — Ist,  It  is  not  negotiable,  not  beiug  made  payable  to 
order.  2dly,  It  is  not  drawn  for  value  received ;  and  3dly,  It  is  to  pay 
oat  of  a  particular  fund,  viz.,  out  of  William  Steward's  money,  as  soon 
as  you  receive  it,  which  is  totally  uncertain. 

1.  According  to  the  usage  and  custom  of  merchants,  it  is  of  the  very 
essence  of  a  bill  of  exchange,  that  it  be  made  payable  to  some  certain 
person  or  his  order,  or  to  the  order  of  some  certain  person,  for  a  bill  of 
exchange  may  be,  and  very  often  is  made  payable  to  the  order  of  the 
drawer  himself,  but  this  bill  is  not  made  payable  to  the  order  of  any 
person,  is  not  negotiable,  so  cannot  be  said  to  be  a  bill  of  exchange, 
drawn  according  to  the  usage  and  custom  of  merchants.  See  Mr.  Cun- 
ningham's Treatise  on  Bills  of  Exchange,  &c.,  and  2  Stra.  1211. 

2.  According  to  the  usage  and  custom  of  merchants,  especially  where 
you  would  charge  the  drawer,  the  bill  must  be  drawn  for  value  received, 
and  to  show  this  there  are  many  cases  in  the  books,  10  Mod.  or  .Lucas's 
Reports,  294,  816,  and  in  Mr.  Cunningham's  book  mauy  cases  cited.  2 
Stra.  1212. 

3.  This  is  a  bill  made  payable  out  of  a  particular  fund,  which  is  held 
not  to  be  a  bill  of  exchange,  according  to  the  usage  and  custom  of  mer- 
chants. 2  Ld.  Raym.  1361.  Jenny  v.  Herle,  1  Stra.  591.  S.  C.  2 
Ld.  Raym.  1563.  Haydock  v.  Lynch.  See  4  Yiner,  241.  Pearse  and 
Wheatley,  reported  in  no  other  book. 

Sergeant  Davy  further  said, — ^That  suppose  this  could  be  adjudged  to 
be  a  good  bill  of  exchange,  yet  the  drawer  is  not  liable  upon  the  draw- 
r  *^(\  1  ^^^  ^^  ^^^  ^^^^'  ^^^  until  the  acceptor  has  ^failed  in  performing 
L  J  his  undertaking.  Mr.  Brecknock  the  acceptor  has  undertaken 
to  pay  the  j£32,  17<.  out  of  William  Steward's  money  as  soon  as  he 
shall  receive  it  for  Lord  De  Lorane,  who  has  pleaded  that  Timothy 
Brecknock  hath  not  at  any  time  hitherto  received  any  value  of  the  said 
William  Steward's  money  mentioned  in  the  bill,  or  any  part  thereof  for 
the  Earl;  but  the  same  is  wholly  unpaid,  which  is  admitted  by  the 
demurrer  to  be  true,  so  that  Brecknock  hath  not  failed  in  performing 
fab  undertaking;  and  therefore  the  drawer  is  not  yet  chargeable,  suppos- 
ing this  to  be  a  good  bill  of  exchange,  which  the  Sergeant  by  no  means 
admitted,  but  insisted  it  is  not. 

Sergeant  Leigh  in  reply,  insbted,  that  the  plea  was  ill,  because,  by 
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Bot  denying  that  Brecknock  accepted  the  bill,  the  plea  tacitly  admits  he 
did  accept  the  same  for  payment^  as  alleged  in  the  declaration. 

Lord  Chief  Justice  Be  Gret. — ^It  is  true  that  Brecknock  did  accept 
de  bill  to  pay  out  of  William  Steward's  money  as  soon  as  he  should 
leceive  it ;  but  is  this  a  general  acceptance  to  pay  in  all  events  ? 

Sergeant  Leigh  answered, — ^The  acceptance  is  a  proof  that  Brecknock 
had  received  William  Steward's  money.  If  he  had  not  received  the 
money  of  Steward,  why  did  he  accept  the  bill  ?  And  if  this  is  only  a 
parti^,  or  oonditional  acceptance,  it  must  be  considered  as  no  acceptance 
at  all,  and  then  the  drawer  is  liable. — [He  gave  no  answer  to  the  two 
lint  objections,  that  the  bill  was  not  payable  to  order,  nor  was  made  for 
nlue  received,  that  I  heard,  but  only  said,  that  his  brother  Davy  had 
got  all  his  cases  out  of  Mr.  Cunningham's  book  of  bills  of  exchangOi 
tie.  Whereupon,  Justice  Oould  said,  that  Mr.  Cunningham's  book  was 
g  very  good  book.] 

Lord  Chi^f  Justice  Db  Gret. — ^The  Court  ought  to  be  very  careful 
how  they  lay  down  the  law,  in  cases  of  bills  of  exchange,  which  so  highly 
eoBcem  trade  and  commerce ;  and  therefore  I  shall  take  a  few  days  for 
farther  consideration. 

*6ouLD,  Justice. — I  was  present  at  the  Old  Bailey,  when  a  r ^itoin 
person  was  indicted  for  forging  a  bill  of  exchange ;  and  it  ap-  I-  J 
peared  by  the  bill  supposed  to  be  forged,  that  it  was  neither  made  paya- 
ble to  order,  or  for  value  received.  All  the  aldermen  then  present  at 
the  Old  Bailey  said,  it  was  no  bill  of  exchange ;  so  the  prisoner  was 
acquitted.  Id  a  little  book  called  Lex  Mercatoria,  there  are  various  pre- 
cedents of  bills  of  exchange,  some  with  value  received,  and  some  with- 
OQt  those  words;  but  there  is  not  one  that  is  not  made  payable  to  order. 
After  some  days  taken  to  consider  this  case,  the  Lord  Chief  Justice 
delivered  the  opinion  of  the  whole  Court  for  the  defendant  to  the  follow- 
ing effect : — 

Lord  Chief  Justice  De  Gret. — The  pleadings  in  this  cause,  having 
before  been  fully  stated,  arc  well  understood  ]  the  question  arises  upon 
the  first  count  in  the  declaration,  viz.,  whether  the  bill  therein  set  forth 
B  a  bill  of  exchange,  made  according  to  the  custom  and  usage  of  mer- 
ehants,  so  that  an  action  will  lie  thereupon. 

It  was  objected  at  the  bar  for  the  defendant,  that  this  is  not  a  bill  of 
exchange,  made  according  to  the  usage  and  custom  of  merchants,  for 
three  reasons. — 1st,  Because  it  is  not  made  payable  to'  order )  2ndly, 
That  it  is  not  drawn  for  value  received ;  and,  lastly,  That  it  is  payable 
oat  of  a  supposed  fund,  at  a  future  time,  which  was  uncertain,  and  might 
or  might  not  happen. 

We  say  nothing  upon  either  of  the  two  first  objections,  because  our 
opinion,  that  this  is  no  bill  of  exchange,  is  grounded  upon  the  last  objec- 
tion only. 

The  instmment  or  writing,  which  constitutes  a  good  bill  of  exchange, 
according  to  the  law,  usage,  and  custom  of  merchants,  is  not  confined  to 
any  certain  form  or  set  of  words,  yet  it  must  have  some  essential  quali- 
ties without  which  it  is  no  bill  of  exchange.  It  must  carry  with  it  a 
personal  and  certain  credit  given  to  the  drawer,  not  confined  to  credit 


82  ROSS    ON    OOMMEBOIAL    LAW. 

upon  any  thing  or  fand;  it  is  upon  the  oredit  of  a  person's  handy  as  on 
the  hand  of  the  drawer,  the  indorser,  or  the  person  who  negotiates  it 
He  to  whom  sach  bill  is  made  payable  or  indorsed,  takes  it  npon  no 
r*Q9n  particular  event  or  contingency,  except  the  failure  of  the  •gene- 
L  J  ral  personal  credit  of  the  persons  drawing  or  negotiating  the 
same.  In  the  present  case,  the  drawer  did  not  make  this  writing  or  in- 
strument upon  his  own  personal  general  credit,  that  in  all  events  he 
would  be  liable  in  case  Brecknock  should  not  pay  it  out  of  William 
Steward's  money;  but  both  the  drawer,  and  the  person  to  whom  paya- 
ble, look  only  at  the  fund,  and  no  personal  credit  is  given  to  the  defend- 
ant, the  drawer. 

It  was  objected  at  the  bar,  that  this  bill  is  accepted  by  Brecknock 
generally,  and  in  an  unlimited  manner;  I  answer,  if  the  bill  had  been 
drawn  accordingly,  in  a  general  and  unlimited  way,  both  the  bill  and  the 
acceptance  would  have  been  good ;  but  the  acceptance  must  mean,  that 
Brecknock  accepts  it  to  pay  out  of  Steward's  money,  not  out  of  the 
drawer's  money ;  and  upon  this  record,  it  appears  that  Brecknock  has 
not  received  any  of  Steward's  money.  I  think  it  would  be  monstrous  to 
say,  that  either  the  drawer  or  acceptor  ought  to  pay  this  £32  17s.  out 
of  their  own  money.  The  case  in  Ld.  Raym.  1481,  is  not  to  pay  out  of 
a  contingency,  but  in  all  events.  And  there  is  no  case,  that  I  can  find, 
in  any  book,  wherever  an  action  would  lie,  as  upon  a  bill  of  exchange, 
where  the  same  was  payable  out  of  a  future  contingent  fund.  The  case 
of  Andrews  and  Franklin,  1  Stra.  24,  was  a  case  on  a  promissory  note, 
to  pay  within  two  months  after  such  a  ship  is  paid  off,  and  counts  npon 
the  statute.  It  was  insisted  that  this  is  not  negotiable,  it  being  upon  a 
contingency  which  may  never  happen ;  bat  the  Court  held  the  paying  off 
the  ship  is  a  thing  of  a  public  nature,  and  morally  certain.  Upon  the 
whole,  we  are  all  of  opinion,  that  judgment  as  to  the  first  count  in  the 
declaration,  must  be  entered  for  the  defendant. 


1.  The  Older  must  be  to  pay  absolutely  and  at  all  events  and  payment  mnst 
not  depend  upon  a  contingency;  for  as  observed  by  Lord  Kenyon,  "It  would 
perplex  commercial  transactions,  if  paper  securities  of  this  kind  were  issued  into 
the  world,  incumbered  with  conditions  and  contingencies,  and  if  the  persons  to 
whom  they  were  offered  in  negotiation  were  obliged  to  inquire  when  these  un- 
certain events  would  probably  be  reduced  to  a  certainty." — Byles  on  Bills,  p.  71. 
r  ^OQ 1  *2.  The  case  of  Jenny  v.  Harle,  2  Raymond,  1361,  was  an  action  on  a 
1  -'  bill  of  exchange  drawn  by  the  defendant  upon  John  Pratt,  by  which  he 
required  him  to  pay  to  the  plaintiff  £1945  out  of  the  moneys  in  his  hands  be- 
longing to  the  proprietors  otthe  Devonshire  Mines,  being  part  of  the  considera- 
tion money  for  the  purchase  of  the  manor  of  West  Buckland.  Pratt  having  re- 
fused to  accept  the  bill,  the  plaintiff  sued  the  drawer  as  liable.  To  the  count 
upon  the  bill  of  exchange  the  defendants  demurred,  and  judgment  was  pro- 
nounced by  the  Court  of  Common  Pleas  in  favour  of  the  plaintiff.  The  defend- 
ant then  brought  a  writ  of  error  in  the  Court  of  King^s  Bench.  Lord  Raymond 
reports  as  follows : — "  The  judgment  of  the  Common  Pleas  was  reversed  by 
Pratt,  Chief-justice  Fortesque,  and  Raymond,  Powys  being  absent;  they  being 
of  opinion,  this  was  not  a  bill  of  exchange,  but  a  bare  appointment  to  pay 
money  out  of  the  particular  fund,  with  a  view  of  having  it  paid  out  of  which 
fund  the  defendants  probably  drew  the  bill,  and  never  designed  the  bill  should 
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be  pftjable  at  all  events,  but  only  out  of  the  particular  monej  mentioned  in  the 
InU,  supposed  to  be  in  Pratt^s  hands.  And  it  would  be  very  mischievous  to 
Bftke  floch  bills  as  these,  which  were  but  appointments,  bills  of  exchange ;  for, 
at  that  rate,  if  a  tradesman  applies  to  a  gentleman  for  money  for  his  bill,  says 
the  gentleman,  I  will  direct  my  steward  to  pay  you,  and  writes  to  him, — '  Pay  to 
J.S.  the  money  mentioned  in  this  bill,  out  of  my  rents  in  your  hands  ;^  the 
steward  has  no  rents  in  his  hands;  it  can  never  be  imaginea  the  gentleman 
should  be  liable  to  be  sued  upon  this,  as  upon  a  bill  of  exchange.  And  the  case 
of  Joodin  and  Lascerre,  Fort.  281,  10  Mod.  294,  316,  was  cited,  where  a  bill. 
vu  drawn  upon  an  agent  of  a  regiment, '  Pray  pay  out  of  my  growing  subsist- 
ence, kc,,^  and  adjudged  no  bill  of  exchange.  And  though  the  counsel  objected, 
the  reason  of  that  case  was,  because  it  depended  upon  a  contingency;  yet  Jus- 
tice Forte8<}ue  said,  the  reason  was,  because  it  was  payable  out  of  a  particular 
fimd:  and  if  that  was  *the  reason  of  it,  it  was  the  case  in  point.  There  r  ^^  -■ 
was  also  cited  in  the  argument  of  this  case,  the  case  of  Smith  v.  Boheme,  ^  ^ 
vheie  the  note  was, '  I  promise  to  pay  J.  S.  so  much  money,  or  render  the  body 
^J.  N.  to  prison  before  such  a  day;'  and  it  was  adjudged  to  be  no  negotiable 
note  within  the  Act  of  Parliament,  and  that  an  action  could  not  be  maintained 
on  that  note  within  that  law ;  because  the  money  was  not  absolutely  payable, 
hot  it  depended  on  a  contingency  whether  he  would  surrender  J.  N.  to  prison  or 
not    Jadgment  was  reversed." 

3.  Where  a  particular  fund  is  mentioned  by  way  of  direction  merely  to  the 
drawee,  how  he  should  reimburse  himself,  the  instrument  is  a  valid  bill  of  ex- 
change ;  for  in  that  case  the  sum  directed  to  be  paid  is  payable  absolutely,  al- 
though the  drawee  should  fail  in  reimbursing  himself  out  of  the  fund  specified. 
The  case  of  M'Leod  v.  Snee,  1  Strange,  762,  was  an  action  against  the  acceptor 
ofabillof  exchange,  which  directed  the  defendant  to  pay  to  the  plaintiff,  or 
<9der,  £9  10«.,  ^  as  my  quarterly  half-pay  to  be  due  from  24th  June  to  27tJi 
September  next,  by  advance.''  It  was  objected  that  this  was  no  bill  of  exchange, 
because  it  was  not  an  order  to  pay  at  all  events,  but  that  it  was  lefl  to  the  plea- 
sure of  the  person  on  whom  it  was  drawn  either  to  advance  the  money  or  not; 
and  it  was  compared  to  the  case  of  Jocelin  y.  Lascerre,  which  was  '^  to  pay  out 
of  his  growing  subsistence,"  and  to  the  case  of  Jenny  v.  Harle,  which  was  ^'to 
pay  out  of  a  particular  fund,"  in  both  of  which  cases  the  instruments  were  held 
to  be  no  bills  of  exchange.  The  Court,  however,  observed, — *^  The  quarterly 
hilf-pay  is  a  certain  fund,  which  the  growing  subsistence  was  not  The  mention 
of  the  half-pay  is  only  by  way  of  direction  now  the  acceptor  was  to  reimburse 
himself,  but  tne  money  is  still  to  be  advanced  on  the  credit  of  theperson.  The 
reason  that  it  was  held  it  was  no  bill  of  exchange  on  Jenny  v.  Harle,  was,  be- 
cause it  was  no  more  than  a  private  order  to  a  man-servant." 

4.  The  case  of  Pierson  v.  Dunlop,  2  Gowper,  571,  was  an  action  by  the  owner 
of  a  ship  against  the  acceptors  of  a  bill  drawn  upon  them  by  the  freighter  to 
the  order  of  the  captain  of  the  ship.  The  bill  was  for  £300,  '^payable  15  days 
after  sight,  to  the  order  of  William  Nicol,  on  account  of  freight  to  be  placed  to 
account,  at  per  advance."  No  objection  was  taken  by  the  defendants  to  the 
Tslidity  of  the  bill,  on  the  ground  that  it  was  payable  out  of  a  particular  fund. 
In  the  ease  of  Banbury  v.  Iiisset,  2  Strange,  1211,  the  plaintiff  declared  upon 
the  eostom  of  merchants  against  the  plaintiff,  as  acceptors  of  a  bill  of  exchange, 
which  was  in  these  terms: — ''Pray  pay  Mr.  Richard  Banbury,  one  month  a&r 
date,  £200  on  account  of  freight  of  the  Veale  galley,  Edward  Champion,  and 
das  order  shall  be  your  sufficient  discharge  for  the  same."  The  defendants  ob- 
jected to  the  ^instrument,  that  it  was  not  a  bill  of  exchange,  in  respect  r  ^»g  ^ 
that  it  was  not  payable  to  order,  so  as  to  be  negotiable,  and  that  it  was  *-  -■ 
not  said  to  be  for  value  received,  and  that  it  was  only  an  order  upon  a  particular 
food.  Chief-Justice  Lee  ruled  the  instrument  not  to  be  a  bill  of  exchange. 
^He  said  it  was  not  in  the  power  of  the  parties  in  what  form  they 
j^Leaged  to  pass  forth  such  a  bilL  It  is  to  be  agreeable  to  the  lex  mercaiaria. 
The  privilege  arises  to  the  convenience  of  trade,  which  is  not  eonsnlted  in  this 
case.  The  instrument  is  also  bad  upon  the  objection  to  the  fund  out  of  which 
it  vas  to  be  paid."  The  difference  between  this  case  and  that  of  Pierson  v. 
Dunlop  appears  to  be,  that  in  the  latter  case  the  bill  was  drawn  by  the  freighter 
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in  payment  of  the  freight,  and  the  sum  was  payable  absolutely,  whereas  in  the 
former  case  the  bill  was  drawn  by  the  owner  on  account  of  the  freight.  On  the 
bill,  however,  being  accepted  by  the  freighter,  it  would  rather  seem  that  the 
sum  thereby  became  payable  absolutely,  and  that  the  mention  of  the  freight 
merely  indicated  the  consideration  on  account  of  which  the  bill  was  granted. 

5.  In  Scotland  effect  has  been  nven  to  bills  which  directed  payment  to  be  made 
out  of  a  particular  fund ;  but  this  took  place  in  one  case  where  the  fund  was  ad- 
mitted, and  in  another  case  where  the  pursuers  were  not  ayailing  themselves  of 
any  of  the  peculiar  privileges  belonging  to  bills.  The  case  of  MKjibbon  v.  The 
Managers  of  the  Woollen  Manufactory  at  New  Mills,  July  14, 1716,  was  an  ac- 
tion upon  a  bill  drawn  by  Major-General  MacCartney,  upon  James  Ramsay,  then 
paymaster  of  the  regiment  of  foot-guards,  "  ordering  him  to  pay  thirty-three 
pounds  sterling  out  of  his  clearings  of  the  month  of  July,  Au^st,  September, 
October,  November,  and  December,  1798,  in  full  of  his  and  Mautboie's  dues 
from  the  said  regiment  when  received."  On  this  bill  Mr.  Ramsey  wrote,  "  Ac- 
cepts when  the  clearings  come  to  my  hand."  The  bill  was  intimated  to  the 
Commissioners  of  the  Equivalent,  24th  July,  1707.  The  Managers  of  the  man- 
nfactory  at  New  Mills,  who  used  arrestment  in  the  hands  of  the  Commissioners, 
upon  a  registered  bond  granted  to  them  bv  the  Major-General,  claimed  prefer- 
ence to  M'Gibbon,  in  respect  that  their  debt  was  unexceptionable,  whereas  the 
bill  of  exchange  in  his  favour  was  payable  out  of  a  certain  fund,  when  received 
by  Mr.  Ramsay.  In  support  of  their  claim,  they  argued  that  the  condition  never 
being  purified,  the  bill  could  not  be  held  an  effectual  conveyance,  although  it 
might  be  a  good  instruction  of  the  debt  against  the  drawer,  for  the  order  to  pay 
out  of  the  clearance  of  such  months  was  intended  to  point  out  the  fund  of  the 
creditor's  payment,  and  to  free  the  acceptor  from  being  liable  to  pay  out  of  anj 
other  of  the  drawer's  effects.  For  M*Gibbon  it  was  pleaded, — The  bill  consti- 
tutes a  pure  and  simple  debt  against  the  drawer,  although  there  be  a  condition 
r*9r  1  adjected  to  the  ^acceptor's  payment.  The  bill  being  payable  out  of  a 
*■  ■'  particular  fund,  implied  a  virtual  assignation  thereto,  for  although  the 
bill  was  made  payable  to  Mr.  Ramsay,  yet  the  fund  itself,  though  never  received 
by  him,  must  still  be  liable  for  the  debt.  The  bill  being  intimated  to  the  Com- 
missions for  the  Equivalent  long  before  the  competitor's  arrestment,  carried 
right  to  as  much  of  the  clearings  in  the  hands  of  the  Commissioners  as  would 
satisfy  the  bill,  in  the  same  manner  as  if  the  Major-General  had  assigned  the 
clearings  to  M'Gibbon,  and  for  his  better  payment,  ordered  Mr.  Ramsay  to  pay 
the  same  when  received,  therefore  M*Gibbon  ought  to  be  preferred.  The  Court 
preferred  M'Gibbon. 

6.  The  case  of  M^Dowal  v.  The  Duke  of  Douglas,  was  an  action  by  a  creditor 
of  the  payee  in  a  bill  addressed  by  the  Earl  of  Forfar  to  Captain  Wardlaw, 
agent  for  his  regiment,  in  these  terms: — "Pay  to  Thomas  Agnew,  or  order,  the 
sum  of  £111  sterling  out  of  the  first  subsistence  you  receive  for  me,  which  shall 
become  due  eight  months  after  date.  Forfar."  The  bill  was  accepted  by 
Captain  Wardlaw,  and  the  Earl  fell  in  the  battle  of  Sheriffmuir  four  months 
after  the  date  of  the  bill.  Captain  Aj^new  lived  ten  years  after,  but  never  made 
any  claim  upon  the  Earl's  representatives  for  the  sum.  The  pursuer,  a  creditor 
of  Captain  Agnew,  took  up  the  claim  as  executor-creditor,  and  brought  an  action 
for  payment  against  the  Duke  of  Douglas.  The  defender  pleaded, — ^Although 
bills  of  exchange,  though  not  bearing  value,  are  presumed  to  be  for  value,  yet 
the  writing  founded  on  is  not  a  document  of  that  description.  It  is  an  order  by 
the  colonel  of  a  regiment  on  the  agent,  not  payable  at  a  fixed  time,  or  simply  to 
pay,  at  whatever  time,  but  to  pay  out  of  a  certain  fund,  if  it  shall  arise,  eight 
months  after  date,  implying  a  condition,  that  if  no  fund  shall  ever  arise,  either 
in  consequence  of  death  or  otherwise,  nothing  shall  be  due.  Consequently,  al- 
though accepted,  it  could  not  be  negociable,  nor  diligence  proceed  upon  it,  in 
terms  of  the  Act  1681  and  1696.  Supposing  the  Earl  had  survived  the  eight 
months,  and  continued  with  the  regiment  until  the  sum  in  the  order  had  been 
due  to  him  for  subsistence,  still  summary  diligence  could  not  have  proceeded. 
A  proof  must  have  been  taken,  that  Captain  Wardlaw  had  actually  received  so 
much,  which  would  have  required  an  ordinary  action ;  demonstration  of  itself^ 
that  the  writing  was  not  a  bill  of  exchange,  but  simply  a  conditional  and  event* 
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val  mandate,  which  not  being  yalne,  value  was  not  to  be  presumed.  Pleaded 
for  the  pursuer, — Before  one  obtains  a  bill,  by  the  ordinary  course  of  business, 
ke  pays  the  value.  Therefore,  it  is  presumed,  value  is  received  from  the  creditor 
in  tite  bill,  unless  it  appear  he  was  the  servant  of  the  drawer,  receiving  it  upon 
his  account.  Captain  Agnew  was  not  the  factor  or  servant  of  the  Ean  of  r  or- 
UXj  and  the  bill  being  payable  to  order^  plainly  implies  that  the  money  belonged 
*to  the  Captain,  because  ne  might  have  indorsed  the  bill.  Bills  payable  r  «qY  i 
for  behoof  of  the  drawer  ought  not  to  bear  to  order,  because  the  money  ^  ■* 
must  be  retained  by  the  receiver  for  the  drawer's  use,  when  he  pleases  to  call  for 
it  The  pretence  that  the  bill  was  conditional,  is  frivolous.  A  fund  is  indeed 
pointed  out  for  payment  of  the  sum,  but  that  becoming  ineffectual,  the  drawer 
ean  no  more,  on  that  account,  be  liberated,  than  if  no  particular  fund  had  been 
mentioned.  A  bill  of  the  kind  at  issue  is  a  money  bill.  Where  the  fund  speci- 
fied fails,  the  debtor  remains  liable  as  if  no  fund  had  been  mentioned.  JJtUe 
per  inuiile  non  vUiatur.  The  Court  found,  that  the  order  founded  on,  though  it 
did  not  bear,  yet  presumed  value. 

7.  The  case  ot  Chiene  v.  Western  Bank  of  Scotland,  July  20,  1848,  was  a 
suspension  at  the  instance  of  an  acceptor,  of  a  threatened  charge  for  payment 
at  the  instance  of  an  endorsee.  The  bill  founded  on  was  in  these  terms : — 
''Five  months  after  date  pay  to  me,  or  my  order,  at  my  house  here,  £1500 
sterling,  value  in  account  with  Walter  Frederick  Campbell.  Esq.,  of  Islay."  The 
hill  was  accepted  by  the  suspender,  and  endorsed  by  the  drawer  to  the  charger. 
The  first  ground  oi  suspension  was,  that  the  suspencier  was  factor  for  Mr.  Camp- 
bell of  Islay,  and  that  he  had  accepted  only  in  his  factorial  capacity.  The 
second  ground  was,  that  the  bill  was  not  absolutely  payable,  but  payable  out  of 
a  prospective  fund.  In  support  of  this  second  ground  it  was  argued, — 
It  is  established  law  that  a  bill  of  exchange  or  promissory-note  must  be 
absolute  in  its  reauirement  and  acceptance  or  promise  to  pay,  to  entitle  it  to 
the  privilege  of  sucn  documents.  The  bill  in  question,  thereiore,  was  not  a  valid 
hill  or  ground  of  debt  against  the  complainer,  as  not  being  made  payable  at  all 
erents.  The  words,  "  value  in  account,"  bore  a  different  meaning  from  "  value 
received."  Had  there  been  a  value  received,  that  would  have  been  stated  ;  but 
nothing  of  the  kind  was  stated  in  the  bill.  Supposing  the  words,  ''  value  in 
account,"  to  be  understood  as  between  Mr.  Campbell  and  the  complainer,  it 
was  evident  that  it  was  a  prospective  account  with  him  as  factor  that  was  meant. 
The  bill  being  drawn  in  tnese  terms,  negatived  the  idea  that  he  could  then  have 
fonds  in  his  hands  to  discharge  it ;  and  consequently,  that  it  was  out  of  a  pros- 
pective fund  which  might  come  into  his  hands  as  Mr.  Campbell's  factor,  that  he 
was  required,  and  by  his  acceptance  became  bound  to  pay.  This  was  sufficient 
to  void  the  document  in  question  as  a  bill.  The  Lord  Ordinary  refused  the 
Note  of  Suspension,  in  respect  that  the  bill  was  discounted,  and  full  value  paid 
for  the  same ;  that  the  suspender  had  unconditionally  accepted  thereof,  and 
that  the  onerous  holders  had  no  concern  with  the  state  of  the  suspender's  ac- 
count with  Mr.  CampbelL 

8.  The  suspender  having  reclaimed,  *the  Second  Division  of  the  Court  r  ^^a  -i 
were  equally  divided,  whether  the  document  was  a  proper  bill  of  ex-  *-  ■* 
change.  The  whole  other  Judges  were  then  consulted,  and  the  following  opinion 
of  Lord  Ivory  was  concurred  in  by  them : — "  I  am  of  opinion  that  the  Lord  Or- 
dinary's interlocutor  should  be  adhered  to.  First,  The  acceptance  in  dispute  is 
to  be  held,  not  as  the  acceptance  of  Mr.  Campbell  of  Islay,  subscribing  and 
binding  himself  through  the  medium  of  his  factor,  but  as  the  individual  accep- 
tance of  Mr.  Chiene,  and  so  attaching  liability  to  him  alone  in  his  own  proper 
person.  Second,  The  words,  '  value  in  account,  with  Walter  Frederick  Camp- 
Dell,  Esq.,  of  Islay,'  afford  no  ground  for  objecting  to  the  instrument,  as  not 
constituting  in  law  a  proper  bill  of  exchange.  They  merely  point  out  the  party 
on  whose  account  Mr.  Chiene  acknowledged  himseli  to  hold,  or  to  have  received 
Talne;  or,  in  the  weakest  sense,  on  whose  account  he  bound  himself  gt^a  acceptor, 
on  the  assumption  and  representation  that  such  value  was  admitted.  While  they 
do  this,  however,  the  acceptance  and  consequent  obligation  to  pay  are  in  themselves 
absolute.  They  are  not  made  contingent  on  Mr.  Chiene  having,  or  not  having,  a 
particular  fand.    There  is  nothing  uncertain  or  conditional  on  which  payment 
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is  to  be  dependent.  On  the  contrary,  payment  is  to  be  made  at  all  events ;  the 
words  in  question  merely  indicating,  as  is  very  usual  in  such  transactions,  the 
particular  account  to  the  debit  or  credit  resjpectively  of  which,  according  as  the 
entry  might  fall  to  be  made  in  the  books  oi  one  or  other  of  the  parties,  the  pay- 
ment when  thus  made  should  be  carried." 

9.  On  the  case  returning  to  the  Second  Division  of  the  Court,  Lord  Justice- 
Clerk  Hope  and  Lord  Moncreiff  stated  that  they  were  not  satisfied  that,  accord- 
ing to  the  true  principles  of  the  Law  Merchant  the  instrument  was  a  bill  of 
exchange.  Lords  Medwin  and  Cockburn  a^ed  with  the  consulted  Judees. 
Lord  Medwyn  observed, — "  If  it  could  be  maintained  that  this  was  not  tru^^  a 
bill,  that  on  acceptance  it  was  not  payable  at  all  events ;  that  it  was  dependent 
on  some  contingency,  as,  for  instance,  with  regard  to  the  fund  out  of  which  it 
was  drawn,  and  out  of  which  it  was  to  be  paid,  then  if  that  contingency  failed^ 
or  the  fund  never  existed,  that  it  was  in  the  hands  of  one  who  had  given  value 
for  it,  would  be  of  no  consequence.  It  was  not  an  ordinary  mercantile  nego- 
tiable instrument.  But  I  think  it  would  be  difficult  to  presume  that  it  would  be 
of  such  a  nature  when  the  object  of  the  acceptor  and  drawer  was  to  raise  money 
upon  it  by  discount  immediately,  and  the  Bank  would  not  very  likely  give  value 
to  the  amount  of  £1500  as  for  a  bill,  when  it  could  not  be  looked  on  as  such 
at  all.  Accordingly  I  did  not  partake  in  the  doubt  as  to  this  being  a  bill  and 
negotiable  as  such.  I  could  not  see  that  it  bore  to  be  a  draft  on  any  particular 
r  «QQ  1  ^ui^d  out  of  which  alone  it  was  to  be  paid,  and  if  this  *never  came  into 
^  ^  the  acceptor's  hands,  that  it  was  not  to  be  payable  at  all.  The  bill  is  not 
drawn  on  any  fund,  it  is  drawn  directly  on  the  suspender.  If  he  be  deceived 
in  his  acceptation  as  to  having  value  when  it  became  due,  he  must  sufifer  the 
injury.  He  acted  on  a  hope  which  he  must  have  known  might  be  disappointed, 
but  for  which  the  onerous  holder  is  not  responsible.  The  notice  is  merely  be- 
tween the  drawer  and  acceptor  as  to  the  value  in  account,  to  show  that  on  pay- 
ment the  suspender  is  to  charge  it  in  his  account  against  Mr.  Campbell  of  Islay. 
Whenever  a  bill  in  this  or  in  any  similar  form  is  accepted,  all  inquiry  is  excluded 
as  to  how  the  account  to  which  it  is  to  be  placed  stands  between  the  parties 
themselves.  With  this  the  onerous  holder  has  nothing  to  do.  Even  in  an  ac- 
commodation bill,  where  the  drawee  never  had,  and  may  never  afterwards  have, 
a  farthing  of  value  in  his  hands  belonging  to  the  drawer,  and  even  although  it 
should  be  made  out, '  value  in  account  with  C.,'  his  acceptance  binds  him  to  pay, 
and  a  third  party  has  merelv  to  inquire  at  the  time  into  his  solvency,  and  not 
whether  there  was  value  in  his  hands,  or  whether  there  was  any  account  with  C. 
to  which  he  could  place  it  on  payment.'' 


A  BILL  OB  NOTE  MADE  PATABLE  TO  BEARER  18  NEGOTIABLE,  AND  THE 
BEARER  MAY  MAINTAIN  AN  ACTION  AGAINST  THE  DRAWER. 

GRANT  V.  VAUGHAN. 

July  5,  1764.— E.    3  Burr.  1516.     1  Bl.  486. 

The  defendant  drew  a  bill  on  London  on  Sir  Charles  Asgill  and  Co. 
for  £70,  payable  to  ship  Fortune  or  bearer^  which  he  gave  to  Mr.  Bignell, 
the  ship's  husband;  who  lost  it.  It  was  found  by  a  person  unknowD, 
who,  on  the  25th  of  October,  paid  it  to  the  plaintiff,  a  grocer  in  Ports- 
mouth, for  a  parcel  of  teas,  who  gave  the  change,  having  first  made  in- 
quiry and  found  that  the  drawer  was  a  responsible  person.  In  the  mean- 
time Yanghan  directed  Sir  Charles  Asgill  to  stop  payment  of  the  bill. 
Grant  being  refused  payment,  brought  the  present  action  against  Vaughan, 
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^aad  inierted  two  counts  in  his  declaration,  one  upon  an  inland  bill  of 
exchange,  the  other  an  indebitatus  assumpsit  for  money  had  and  received 
to  his  use.  The  cause  was  tried  by  a  special  jury  of  merchants,  who 
found  for  the  defendant.    A  motion  was  thereafter  made  for  a  new  trial. 

*Lord  Mansfield,  who  tried  the  cause,  reported  that  he  left  p  ^ .  ^  - 
two qaestions  to  the  jury, — 1.  Whether  the  plaintiff  came  by  the  L  -I 
note,  bona  fide,  for  a  valuable  consideration ;  as  to  which  there  was  no 
dispute;  2.  Whether,  in  the  course  of  trade,  such  draughts,  payable  to 
beuer,  were  usually  negotiated  from  hand  to  hand.  No  evidence  was 
given  to  found  this  verdict  upon,  or  to  show  a  distinction  between  this 
and  other  bills  of  exchange. 

Mortouy  UycTf  and  Wallace,  for  defendant,  insisted  that  the  plaintiff 
had  been  incautious  in  taking  a  draught  drawn  in  London  on  a  banker 
there,  which,  in  the  course  of  trade,  ought  to  be  tendered  immediately 
for  payment,  at  the  distance  of  three  days,  in  a  distant  country.  That 
the  only  qnestion  was,  upon  which  of  two  innocent  men  the  loss  must 
&11;  and  then  the  incaution  of  the  plaintiff  will  turn  the  balance  against 
him.  That  this  note  is  no  bill  of  exchange,  but  merely  an  authority  for 
the  ship's  husband  to  receive  the  money.  That  draughts  payable  to 
bearer  are  not  intended  to  be  negotiable.  They  differ  from  other  bills, 
in  that  they  are  always  tendered  for  payment,  and  not  for  acceptance ; 
no  days  of  grace  being  allowed  thereon :  and  that  no  contract  arises  be- 
tween the  drawer  and  the  casual  bearer  of  such  a  bill,  as  there  does  in 
ease  of  notes  of  hand  or  bankers'  notes  payable  to  bearer,  for  which  a 
nluable  consideration  is  always  supposed  to  be  given.  And  they  relied 
on  Horton  and  Coggs,  3  Lev.  299;  Hodges  and  Steward,  Salk.  125; 
Morris  and  Lee,  Lord  B^ym.  1S97 ;  that  the  draught  must  be  payable  to 
order  to  make  it  negotiable,  and  not  to  bearer  only.  So,  too.  Clerk  and 
Martin,  Lord  Raym.  768,  and  Nicholson  and  Sedgwick,  Ibid.  180. 

Lord  Mansfield,  G.  J. — I  shall  always  be  more  happy  in  acknowledg- 
ing an  error  and  correcting  it,  than  in  maintaining  and  persisting  in  it. 
I  therefore,  with  great  pleasure,  take  this  opportunity  to  declare,  that  I 
am  now  convinced  I  mistook  in  the  directions  I  gave  to  the  jury;  as  the 
ease  came  on  by  surprise,  and  I  had  no  time  to  consider  it  fully.  Upon 
general  principles  I  was  struck,  and  continue  still  of  the  same  opinion, 
that  since  millions  of  property  are  vested  in  this  kind  of  bills,  it  ^  ^.^^  ^ 
is  nnjnst  not  to  put  them  upon  the  same  footing  as  common  bills  ^  -^ 
of  exchange.  When  I  left  this  matter  to  the  jury,  I  did  think,  that  I 
had  only  left  a  plain  fact,  as  clear  as  whether  there  be  such  a  thing  as 
the  Bank  of  England.  But  I  ought  not  to  have  lefb  it  on  the  footing  of 
the  usage,  it  being  a  question  of  law  only,  whether  such  bills  are  or  are 
not  negotiable;  and  this  question,  perhaps,  the  jury  understood  to  be  left 
to  ihem,  whereas  I  only  meant  to  leave  it  thus :  <<  Whether  in  fact  such 
bills  had  usually  been  negotiated."  I  think  (upon  the  merits)  all  the 
eases  in  King  William's  time  are  founded  on  mistaken  principles.  The 
first  struggle  of  the  merchants,  (which  made  Holt  so  angry  with  themi 
Ld.  Raym.  758,)  to  make  inland  bills  of  exchange  in  the  nature  of  spe* 
eialties,  and  to  declare  upon  them  as  such,  was  certainly  wrong  on  their 
parts;  and  it  was  admitted,  they  might  declare  on  general  indebitatus 
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assumpsit;  and  give  these  bills  in  evidence.  But  the  reasons  given  by 
the  Judges,  why  no  action  can  be  brought  bj  the  holder  of  such  a  bill, 
payable  to  bearer,  are  equally  ill-founded.  First,  it  is  said  they  were 
never  intended  to  be  negotiable :  Cujta  contrarium  est  verum.  For  when 
payable  <<  to  A.  B.  or  bearer/'  they  are  clearly  intended  to  be  transferred 
in  the  most  easy  manner,  even  without  indorsement.  Also,  it  is  said^ 
that  dangers  will  arise,  if,  upon  a  casual  loss,  the  finder  becomes  entitled 
(as  bearer]  to  maintain  his  action  for  it.  But  the  bearer  must  show  it 
came  to  him,  boni.  fide,  upon  valuable  consideration.  And  then  there  is 
no  more  danger  here  than  in  losing  an  indorsed  bill  of  exchange  made 
payable  to  A.  B.  or  order. 

It  is  also  said,  that  the  action  might  be  brought  in  the  name  of  the 
person  to  whom  it  is  first  payable.  In  this  very  case  it  could  not.  Can 
an  action  be  brought  in  the  name  of  ship  Fortune  ?  Many  bills  are  pay- 
able to  bearer  only,  without  inserting  any  person's  name.  And  if  pay- 
able <Ho  A.  B.  or  bearer,"  A.  B.  may  not  be  found,  may  refuse  to  lend 
his  name,  may  release,  may  become  bankrupt,  &c.,  which  would  put  the 
bearer's  property  on  a  very  precarious  footing.  Besides,  this  would  be 
giving  a  third  person  (the  drawee)  an  option,  whether  he  will  pay  it  to 
the  bearer  or  no,  which  may  be  abused  to  unjust  or  corrupt  purposes. 
r  *42 1  ^^  Hinton's  case,  2  Show.  235,  in  *the  latter  end  of  Charles  the 
L  -I  Second's  time,  it  is  taken  for  granted,  that  such  bills  are  recover- 
able by  the  bearer,  if  he  comes  to  them  bona  fide.  To  this  succeeded 
all  the  cases  in  King  William's  time,  which  adopted  the  other  erroneous 
principle ;  and  in  all  these  there  is  great  confusion ;  for,  without  search- 
ing the  record,  one  cannot  tell  whether  they  arose  upon  promissory  notes, 
or  inland  bills  of  exchange.  Yet  in  equity  (2  Freem.  258,)  it  was  even 
then  held,  that  a  bill  payable  <<  to  A.  or  bearer,"  was  like  so  much  mo- 
ney paid :  whatever  transactions  may  be  between  A.  and  the  drawer  of 
the  bill,  the  bearer  shall  have  his  whole  money.  And,  in  Salkeld,  126, 
Holt  held,  that  if  a  bank  note  be  lost,  payable  to  A.  or  bearer,  and  a 
stranger,  who  finds  it,  transfers  it  to  C.  for  good  consideration,  trover  will 
not  lie  against  C;  because,  by  the  course  of  trade,  there  is  a  property  in 
the  assignee  or  bearer.  The  Statute',  3  &  4  Ann.  c.  9,  subsequent  to 
these  cases,  was  made  to  put  promissory  notes,  in  all  respects  upon  the 
same  footing  as  inland  bills  of  exchange.  The  Statute  expressly  provides 
for  notes  payable  to  bearer;  and  therefore  it  may  reasonably  be  construed 
to  suppose,  that  such  was  the  law  for  bills  also ;  for  else  it  would  make  a 
promissory  note  more  negotiable  than  a  bill  of  exchange.  There  has 
since  been  no  doubt,  but  that  actions  may  be  brought  by  bearers  of  such 
promissory  notes  against  the  drawers.  In  a  late  case,  Miller  and  Race, 
a  bank  note,  though  stolen  out  of  the  mail,  yet  being  negotiated  and 
coming  to  the  bearer  bon&  fide,  was  held  recoverable.  In  Walmsley  and 
Child,  the  defendant  gave  a  shop  note  to  A.  or  bearer.  A.  lost  it,  and 
demanded  the  money  at  Child's.  They  agreed  to  pay  it,  if  he  would 
give  them  security  that  the  note  should  never  be  forthcoming  to  charge 
them.  He  refused,  but  offered  a  release,  being  advised  that  no  action 
could  be  brought  by  bearer  in  case  A.  released.  They  still  refused,  and 
a  bill  was  brought  to  compel  the  payment.    Lord  Hardwicke  dismissed 
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it,  unless  A.  would  give  security.  It  appeared,  that  in  their  books  no 
eredit  was  raised  but  to  bearer.  Bearer  debtor,  and  bearer  creditor.  No 
other  name  made  use  of  in  entering  this  sort  of  note.  As  this  is  m  j 
opinion  in  point  of  law,  and  as  I  unadvisedly  left  this  point  to  the  jury, 
there  must  be  a  new  trial  upon  the  ground  of  my  misdirection.  And  as 
both  parties  *are  innocent  men,  I  think  the  law  should  decide  be-  ^  ^^n  •* 
tween  them,  and  not  leave  to  the  partiality  of  the  drawee  to  pay  ^  J 
whichever  he  likes  best. 

But  upon  the  second  court  the  present  case  is  quite  clear,  beyond  all 
dispute,  for  undoubtedly  an  action  for  money  had  and  received  to  the 
plaintiff's  use,  may  be  brought  by  the  bon&  fide  bearer  of  a  note  made 
payable  to  bearer.  There  is  no  case  to  the  contrary.  It  was  certainly 
money  received  for  the  use  of  the  original  advancer  of  it,  and,  if  so,  it 
is  for  the  use  of  the  person  who  has  the  note  as  bearer.  In  this  case 
Bicknell  himself  might  undoubtedly  have  brought  this  action.  He  lost 
the  note,  and  it  came  bona  fide  and  in  the  course  of  trade  into  the  hands 
of  the  present  plantiff,  who  paid  a  fall  and  fair  consideration  for  it. 
Bicknell  and  the  plaintiff  are  both  innocent.  The  law  must  determine 
which  of  them  is  to  stand  to  the  loss  and  by  law  it  falls  upon  Bicknell. 

Mr.  Justice  Wilmot. — ^If  a  verdict  be  given  without  evidence  at  all, 
or  against  plain  evidence  or  against  law,  it  ought  not  to  stand.  The  two 
matters  left  to  the  consideration  of  the  jury  upon  this  trial,  were, 
**  Whether  the  plaintiff  came  by  this  note  fairly  and  bona  fide  7''  and, 
M  Whether  such  notes  or  bills  as  this  is,  are  in  fact  and  practice  negotiated  V 
The  latter  is  as  plain  and  notorious,  as  that  there  is  a  Bank  of  England : 
no  man  can  doubt  it.  The  verdict  is  therefore  against  evidence  as  to  this 
point  Probably  the  jury  took  upon  themselves  to  consider,  ^<  Whether 
such  bills  or  notes  as  this  is,  were  in  their  own  nature  negotiable  ?"  But  this 
is  a  point  of  law :  and  by  law  they  are  negotiable.  Their  verdict  is  there- 
fore against  law,  and  ought  to  be  set  aside.  For,  though  when  facts  and  law 
happen  to  be  so  complicated  and  intermixed  that  a  jury  cannot  help  taking 
both  into  their  consideration,  it  may  be  difficult  or  even  impossible  for  them 
to  avoid  founding  their  verdict  upon  both ;  yet  they  are  not  at  liberty  to 
determine  contrary  to  law :  they  ought  to  take  their  notion  of  law  from 
the  direction  of  the  Judge  who  tries  the  cause.  Formerly  a  jury  would 
have  been  liable  to  an  attaint  for  such  a  verdict :  now  the  Court  control 
their  verdicts,  by  setting  them  aside  and  granting  a  new  trial. 

*As  to  the  other  matter,  the  manner  how  this  plaintiff  came  r-  ^.s  ^ 
by  the  note.  It  appears  to  have  been  taken  by  him  fairly  and  ^  -^ 
bona  fide,  in  the  course  of  trade,  and  even  with  the  greatest  caution ;  he 
made  inquiry  about  it,  and  then  gave  the  change  for  it.  And  there  is 
not  the  least  imputation  or  pretence  of  suspicion  that  he  had  any  notice  of 
its  being  a  lost  note.  So  that  this  verdict  is  clearly  against  law :  for,  if 
the  note  be  negotiable  and  the  plaintiff  came  fairly  by  it,  he  was  entitled 
to  recover.  Though  both  the  claimants  were  innocent ;  yet,  as  Bicknell 
lost  the  note,  and  Grant  took  it  in  the  course  of  trade,  bona  fide  and 
upon  a  valuable  consideration,  G-rant  has  the  better  equity.  But  if  their 
equity  were  only  equal,  it  is  a  known  and  a  good  rule,  that  <<  Melior  eU 
conditio j[>os$iden(i$ :"  and  that  would  be  sufficient  to  turn  the  scale.   If 
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there  was  negligence  on  one  side,  and  none  on  the  other,  that  also  would 
torn  the  soale  :  and  if  there  be  any  on  either  side  in  this  case,  it  shoald 
seem  to  be  rather  imputable  to  the  person  who  lost  it^  than  to  him  who 
thus  took  it  in  the  coarse  of  trade. 

If  this  bearer  cannot  bring  an  action  upon  it,  nobody  can  :  or  as  it  is 
not  made  payable  to  any  particular  person  by  name,  no  action  can  be 
brought  in  the  name  of  such  particular  person.  But  this  is  a  negotiable 
note ;  and  the  action  may  be  brought  in  the  name  of  the  bearer.  <<  Bear- 
er'' is  descriptio  personae  ;  and  a  person  may  take  by  that  description  as 
well  as  by  any  other.  In  the  nature  of  the  contract,  there  is  no  impro- 
priety  in  his  doiug  so.  It  is  a  contract  <<  to  pay  the  bearer,  or  to  the 
person  to  whom  he  shall  deliver  it,"  (whether  it  be  a  note  or  a  bill  of 
exchange  :)  and  it  is  repugnant  to  the  contract,  that  the  drawer  should 
object  « that  the  bearer  has  no  right  to  demand  payment  from  him." 
Then  upon  the  cases  :  Hinton's  case  in  2  Show.  285  is  decisive  :  and  it 
is  agreeable  to  common  sense  and  reason,  <<  that  if  a  man  comes  by  such 
a  note  or  bill,  fairly  and  on  a  valuable  consideration,  he  should  have  a 
right  to  maintain  an  action  upon  it  as  bearer."  The  reasons  given  in  the 
cases  that  are  opposite  to  this,  are  altogether  unsatisfactory.  Those  deter- 
minations strike  at  this  great  branch  of  commerce :  if  they  were  to  pre- 
vail, they  would  put  an  end  to  all  this  species  of  it.  Who  would  take  a 
bill  or  note  payable  to  one  or  bearer,  if  the  person  named  in  it  might 
r  *45 1  ^^^^^  ^^1  ^'  ^^  *^  ^^^^  ^^  ^^^  might  be  set  off  against  it?  On 
L-  -I  the  other  hand,  it  is  but  just  and  reasonable,  that  if  the  bearer 
brings  the  action,  he  ought  to  entitle  himself  to  it  on  a  valuable  consid- 
eration 'j  and  strictly  to  prove  his  coming  by  it  bon&  fide.  Even  before 
the  Statute  of  3  &  4  Anne,  Lord  Chief  Justioe  Holt  himself  thought  an 
indebitatus  assumpsit  for  money  lent,  or  for  money  had  and  received, 
might  be  maintained  upon  such  a  note  :  and  if  it  was  a  question  ante- 
cedent to  that  Act,  I  should  stand  by  that  first  case  of  Hinton,  rather 
than  the  latter  ones  which  differ  from  it.  But  that  Statute  was  made 
expressly  and  on  purpose  to  obviate  these  doubts.  However,  if  you 
would  suppose  it  made  to  introduce  a  new  law,  and  that  such  an  action 
eould  not  have  been  maintained  before  the  making  of  it  5  yet  it  is  the 
manifest  and  professed  intent  of  the  Act  to  put  promissory  notes  upon 
the  same  foot  with  inland  bills  of  exchange :  and  it  clearly  means  to 
make  notes  payable  to  bearer,  liable  to  actions  brought  upon  such  notes 
as  upon  a  specialty.  And  no  case  having  happened  upon  this  head  since 
the  making  of  the  Statute,  is  a  circumstance  which  shows  that  the  Stat- 
ute was  so  understood,  and  that  the  true  and  sound  construction  of  it  is, 
**  That  promissory  notes  should  be  put  upon  the  same  foot  with  inland 
bills  of  exchange."  If  it  should  be  construed  otherwise,  it  would  fol- 
low,  ^<  That  inland  bills  of  exchange  would  be  upon  a  better  foot  than 
promissory  notes;"  which  would  be  contrary  to  the  words  and  moaning 
of  the  Statute.  This,  now  under  consideration,  is  a  negotiable  instru- 
ment, which,  I  think,  participates  more  of  the  nature  of  a  promissory 
note  than  of  a  bill  of  exchange.  But  taking  it  as  a  bill  of  exchange. 
A  bill  of  exchange  is  a  promise  '<  to  pay  the  money,  if  the  drawee  does 


BILLS    OF    EXOHANGE.  41 

»ot  pay  it; ''  oonsequently  the  payee  may  bring  the  action  against  the 
drawer. 

In  this  particalar  case,  if  the  bearer  cannot  bring  the  action^  who  can  7 
BO  person  at  all  is  named :  it  is,  <<  pay  to  ship  Fortune,  or  bearer/'  There- 
fore this  particular  case  is  out  of  all  the  cases  cited.  For  they  say  <<  that 
the  action  must  be  brought  in  the  name  of  the  person  to  whom  the  note 
is  made  payable  :'*  but  there  is  no  such  person  in  the  present  case.  It 
would  be  of  infinite  inconvenience,  and  would  introduce  the  utmost 
confusion,  if  it  were  to  be  established  <<  that  the  bearer  of  a  bill  or 
*note  made  payable  to  bearer  could  not  maintain  his  action  upon  ^  ^ .  ^  •% 
it,'*  As  to  its  being  negotiable  within  the  bills  of  mortality  and  ^  J 
DO  further,  there  is  no  colour  for  such  a  distinction  :  it  must  be  negotia- 
ble everywhere,  if  it  is  negotiable  at  all.  Upon  the  whole,  I  thing  this  to 
be  a  verdict  against  law ;  and  am  of  opinion  that  it  ought  to  be  set  aside. 

Mr.  Justice  Yates. — ^It  was  not  within  the  province  of  the  jury  to 
determine  upon  the  negotiability  of  this  note :  it  was  a  question  of  law, 
not  of  fact,  <<  whether  such  a  bill  or  note  was  or  was  not  negotiable.'^ 
And  nothing  can  be  more  peculiarly  negotiable  than  a  draught  or  bill 
payable  to  bearer ;  which  is,  in  its  nature,  payable  from  hand  to  hand, 
toties  quoties.  I  am  clearly  of  opinion,  that  an  action  will  lie  for  the 
bearer  of  such  a  bill.  The  reasons  given  against  it,  in  the  cases  which 
have  been  cited  by  the  defendant's  counsel,  are  not  at  all  satisfactory.  It 
had  been  doubted,  it  is  true,  <<  whether  that  species  of  action  where  the 
plaintiff  declares  upon  the  note  itself  as  upon  a  specialty,  was  proper  /' 
but  here  is  a  count  upon  a  general  indebitatus  assumpsit  for  money  had 
and  received  to  the  plantifTs  use.  The  question  «  whether  he  can  main- 
tain this  action,"  depends  upon  its  being  assignable  or  not.  The  original 
advancer  of  the  money  manifestly  appears  to  have  had  the  money  in  the 
hands  of  the  drawer :  and  therefore  he  was  certainly  entitled  to  bring 
this  action.  And  if  he  transfers  his  property  to  another  person,  that 
other  person  may  also  maintain  the  like  action ;  whoever  has  money  in 
the  hands  of  another,  may  bring  such  an  action  against  him.  This  ap- 
pears from  the  determination  of  the  case  of  Ward  v.  Evans,  reported  in  2 
Ld.  Raym.  930,  where  not  a  shilling  of  money  had  passed  between  the 
plaintiff  and  defendant ;  and  yet  Holt  and  Powell  both  held,  « that  an 
indebitatus  assumpsit  for  moneys  received  to  the  plaintiff's  use,  properly 
lay."  In  the  present  case,  the  drawer  had  money  in  his  hands  belonging 
to  Bicknell ;  and  Bicknell  must  be  considered  as  having  delivered  this 
instrument  to  the  plaintiff  Grant ;  which  is  tantamount  to  an  indorse- 
ment. A  real  indorsement  of  a  note  payable  to  bearer  would  have  been 
absurd.  The  delivery  of  it  must  indeed  be  proved  :  and  the  circum- 
stances of  the  present  case  do  amount  to  a  proof  of  a  ^delivery  of  p  i^Aj-i 
it  to  the  plaintiff.  And  there  is  no  doubt  about  his  having  come  ^  J 
by  it  fairly,  bonfi  fide,  and  on  a  valuable  consideration. 

There  would  be  great  inconveniences,  if  such  an  action  as  this  is,  might 
not  be  brought  by  the  bearer.  If  no  action  could  be  brought  but  in  the 
name  of  the  person  to  whom  the  bill  or  note  was  originally  made  pay- 
able, that  person  might  release  the  action }  or  a  debt  due  from  him  might 
be  set  off  against  it,  in  account :  and  so  the  true  owner  of  the  note  might 
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lose  the  whole  or  parfc  of  it^  though  it  was  transferred  to  him  upon  a 
valaable  considerat'ion.  As  to  the  notion  of  its  being  negotiable  in  Lon- 
doU;  and  not  elsewhere,  there  is  no  foundation  for  such  an  imagination. 
It  must  be  equally  so  out  of  London  as  in  London:  and  it  is  just  the 
same  as  a  bank-note.  Upon  the  whole  I  think  the  jury  have  done  wrong : 
and  therefore  the  verdict  ought  to  be  set  aside. 


IN  ENGLAND,  IN  ORDER  TO  RENDER  A  BILL  OB  NOTE  NEGOTIABLE, 
IT  MUST  BE  PAYABLE  TO  ORDER,  OR  BEARER,  OR  WITH  SOME  OTHER 
EQUIVALENT  WORDS,  BUT  IT  IS  NOT  ESSENTIAL  TO  THE  VALIDITY  OP 
SUCH  AN  INSTRUMENT  THAT  IT  SHOULD  BE  NEGOTIABLE. 

SMITH  V.  KENDALL. 

Nov.  27,  1794.— E.  6  T.  R.  123. 

Assumpsit  for  money  paid  by  the  plaintiff  to  the  use  of  a  party  de- 
ceased, whose  executor  the  defendant  was,  for  money  lent  to  him,  and  on 
an  account  stated  with  the  testator  and  another  with  the  executor.  The 
defendant  pleaded  the  Statute  of  Limitations.  To  this  the  plaintiff  re- 
plied, that  the  latitat  was  sued  out  on  the  26th  of  September,  1793,  and 
that  the  cause  of  action  accrued  within  six  years  before  that  time;  on 
which  issue  was  taken. 

On  the  trial  before  Lord  Kenyon,  the  plaintiff  gave  the  following  note 
in  evidence :  <' Three  months  after  date  I  promise  to  pay  to  Mr.  Smith, 
currier,  40/.,  value  received  in  trust  for  Mrs.  E.  Thompson,  as  witness  my 
r  #48  1  ^^^^>  ^'  -A^sKEW,  25th  June,  1787."  *The  defendant  objected, 
■-  -J  1st,  That  this  note  was  only  evidence  of  money  lent  or  paid  to 
Mrs.  Thompson,  and  not  by  the  plaintiff  to  the  testator;  and  2dly,  That 
this  was  not  a  promissory  note  within  the  statute,  and  if  not  that  the 
cause  of  action  accrued  on  the  25th  of  September,  1787,  three  months 
after  the  date  of  the  note,  and  consequently  that  six  years  had  elapsed 
before  the  suing  out  of  the  writ.  The  plaintiff  answered,  that  as  the 
note  was  payable  to  him,  it  was  more  proper  to  bring  the  action  in  his 
name  than  in  that  of  Mrs.  Thompson,  and  that  the  money  when  recovered 
by  him  would  be  recovered  for  her  use ;  and  in  answer  to  the  second  ob- 
jection, that  this  was  a  promissory  note  within  the  statute,  in  which  case 
three  days  were  allowed ;  and  of  course  that  six  years  had  not  expired 
when  the  latitat  was  sued  out.  A  verdict  was  taken  for  the  defendant, 
leave  being  given  to  the  plaintiff  to  move  to  set  that  verdict  aside,  and 
to  enter  a  verdict  for  him,  if  this  Court  thought  he  was  entitled  to  re- 
cover. 

A  motion  was  accordingly  made  for  that  purpose ;  and  on  a  former  day 
Erskine  and  Henderson^  for  the  plaintiff,  referred  to  these  cases,  to  show 
that  this  was  a  promissory  note  within  the  statute ;  Cramlington  v.  Evans, 
1  Show.  4 ;  Moore  v.  Paine,  Rep.  Temp.  Hardw.  288 ;  Lewis  v.  Orde, 
cor.  Lord  Hardwicke  at  nisi  prius;  Cunningham  on  Bills  of  Exchange, 
113;  Popplewell  v.  Wilson,  1  Strange,  264;  Chadwick  v.  AUen^  ib. 
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706 ;  Ancber  v.  The  Governor,  &c.,  of  the  Bank  of  England,  Dongl. 
637 ;  and  Brown  v.  Harraden,  ante,  4  vol.  148. 

Garrow  and  Bayleyy  contra,  mentioned  the  following  cases :  Josseljn 
Y.  L'Acier,  10  Mod.  316 ;  Banbury  v.  Lisset,  2  Strange,  1211 ;  Cham- 
bcrljn  V.  Delarive,  2  Wils.  353 ;  and  Dawkes  v.  Lord  Deloraine,  3  Wils. 
207.    And  on  this  day 

Lord  Kenton,  Ch.  J.,  said, — ^If  this  were  res  integra,  and  there  were 
no  decision  upon  the  subject,  there  would  be  a  great  deal  of  weight  in 
the  defendant's  objection  :  but  it  was  decided  in  a  case  in  Lord  Kaymond 
on  demurrer,  that  a  note  payable  to  B.  without  adding  or  to  his  order, 
or  to  bearer,  was  a  legal  note  within  the  Act  of  Parliament.  It  is  also 
said  in  Marius  '^'that  a  note  may  be  made  payable  either  to  A.  or  p  ^f,.^  -^ 
bearer,  A.  or  order,  or  to  A.  only.  In  addition  to  these  authori-  •-  J 
ties,  I  have  made  inquiries  among  different  merchants  respecting  the 
practice  in  allowing  the  three  days'  grace,  the  result  of  which  is  that  the 
Bank  of  England  and  the  merchants  in  London  allow  the  three  days' 
grace  on  notes  like  the  present.  The  opinion  of  merchants,  indeed, 
would  not  govern  this  Court  in  a  question  at  law,  but  I  am  glad  to  find 
tliat  the  practice  of  the  commercial  world  coincides  with  the  decision  of 
i  Court  of  law.  Therefore  I  think  that  it  would  be  dangerous  now  to 
shake  that  practice,  which  is  warranted  by  a  solemn  decision  of  this 
Court,  by  any  speculative  reasoning  upon  the  subject,  and  consequently 
this  rule  must  be  made  absolute  to  render  a  verdict  for  the  plaintiff. 

Bule  absolute. 


1.  In  the  case  of  the  King  y.  Box,  6  Taunt  325,  a  prisoner  had  been  found 
guilty  of  forging  a  promissory  note  in  the  following  terms, — "  On  demand  we 

g-omiae  to  pay  to  Mesdames  Sarah  Wallis  and  Sarah  Doubijire^  stewardesses 
r  the  time  being  of  the  Provident  Daughter's  Society,  or  their  successors  in 
oflBce,  £64,  with  5  per  cent,  interest  for  the  same ;  value  received  this  7th  day  of 
February  1805.  For  Felix  Calvert  &  Co.,  John  Forster."  It  was  moved  in  arrest 
of  jodgment  that  this  was  no  promissory  note,  and  the  case  was  argued  before 
the  twelve  Judges.  Le  Blanc,  J.,  delivered  judgment,  and  observed, — "  The 
objection  to  this  instrument  was  founded  on  this  circumstance,  that  it  appears 
to  be  made  payable  to  two  ladies,  describing  them  as  stewardesses  of  a  provi- 
dent society,  or  their  successors  in  office ;  and  that  this  society  not  being 
enrolled  according  to  the  Statute  33  Geo.  III.,  c.  34,  this  note  was  not  capable 
to  enure  to  their  successors,  and  was  not  negotiable.  The  judges  are  of  opinion 
that  this  is,  as  stated  in  the  indictment,  a  valid  promissory  note  within  the  Stat- 
ute of  Geo.  II.  It  is  not  necessary  that  such  a  note  should  be  of  itself  negoti- 
able, it  is  sufficient  that  it  should  be  a  note  for  the  certain  payment  of  a  sum 
of  money,  whether  negotiable  or  not.  And  though  these  ladies  were  not  at  the 
time  legally  stewardesses,  yet  it  was  a  description  by  which  they  were  known  at 
the  time  ;  and  though  they  *could  not  legally  have  successors  in  office,  (-#501 
yet,  in  case  of  their  decease,  their  executors  and  administrators  might  *■  ■» 
sue,  and  they  themselves,  during  their  life  might  recover  on  it.  Therefore  it  is 
an  instrument  capable  of  being  the  subject  of  forgery,  and  there  is  no  ground 
to  arrest  the  judgment;  and  the  Judges  are  all  of  opinion  that  the  conviction  is 
ri^ht'' 

2.  If  the  words  "  or  order,"  have  been  omitted  by  mistake,  they  may  be 
inserted  afterwards  without  a  new  stamp.  The  case  of  Henshaw  v.  Cox,  3  Esp. 
246,  was  an  action  of  assumpsit  to  recover  the  value  of  a  bill  of  exchange 
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against  the  payer,  who  had  indorsed  it  to  the  plaintiffs,  to  whom  he  was 
indebted.  Tne  words  "  or  order"  had  been  omitted  in  drawing  the  bill,  bnt 
were  afterwards  inserted.  It  was  contended  for  the  defendant,  3iat  he  did  not 
consent  to  the  alterations  which  brought  the  case  within  that  of  Masters  t. 
Miller,  4  T.  B.  320,  and  that  the  alteration  was  in  a  material  part,  as  it  might 
change  the  ri^ht  of  set-off  by  making  that  negotiable  which  was  intended  to  go 
only  m  a  particular  account.  It  was  further  contended,  that  if  not  within  that 
case  it  was  within  the  case  of  Bowman  v.  Nicholls,  5  T.  B.  537,  and  that  a  new 
stamp  was  necessary  by  reason  of  the  alteration  in  the  instrument.  Mr.  Jus- 
tice Le  Blanc,  observed. — ''  It  can  hardly  be  contended  that  the  defendant  did 
not  consent  to  the  alteration^  making  this  a  negotiable  bill,  as  he  himself 
indorsed  it,  and  so  considered  it  as  negotiable  j  but  this  1  will  leave  to  the  Jury. 
As  to  the  stamp,  I  think  no  new  stamp  was  necessary.  This  was  not  a  new 
instrument,  as  m  the  case  of  Bowman  v.  Nicholls,  but  merely  a  correction  of  a 
mistake,  and  in  furtherance  of  the  original  intention  of  the  parties.  It  would 
be  different  if  the  alteration  had  been  in  the  date,  or  of  the  time  when  it  was 
to  be  paid  ;  that  would  be  a  most  material  part ;  this,  in  my  opinion,  is  not  so, 
and  does  not  vitiate  the  bill.''  The  Jury  said  that  this  sort  of  alteration  was 
very  common  ;  and  found  a  verdict  for  the  plaintiff. 

3.  Although  a  bill  or  note  does  not  bear  to  be  transferable,  the  party  trans- 
ferring will  be  liable.  In  Hill  v.  Lewis,  1  Salk.  131,  it  was  objected  that  the  bill 
founded  on  was  payable  to  the  defendant  only  without  the  words  or  his  order,  and 
that  it  was  therefore  not  assignable  bv indorsement.  The  Beporter  states, — "  The 
Chief  Justice  Holt  did  agree  that  the  indorsement  of  this  bill  did  not  make 
him  that  drew  the  bill  chargeable  to  the  indorser ;  for  the  words,  or  to  his 
order,  give  authority  to  the  plaintiff  to  assign  by  indorsement,  and  it  is  an 
agreement  by  the  first  drawer  that  he  would  answer  it  to  the  assigner.  But  the 
indorsement  of  a  bill  which  has  not  the  words,  or  to  his  order,  is  good,  or  of  the 
same  effect  between  the  indorser  and  the  indorsee,  to  make  the  indorser  charge- 
able to  the  indorsee." 

r^^H  ^*  ^^^^  law,  however,  was  laid  down  before  the  date  of  the  Stamp 
•-  •»  *Acts,  which  have  been  found  to  interfere  with  the  application  of  that 
law,  on  the  ground  that  where  a  bill  is  payable  to  the  payee  only,  the  stamp 
becomes  exhausted,  and  that  a  new  stamp  will  be  required  in  order  to  constitute 
a  new  bill  between  the  indorser  and  the  indorsee.  The  case  of  Plimley  v. 
Westley,  2  Bing.  249,  was  an  action  on  a  promissory  note  with  a  count  for  goods 
sold  and  delivered.  The  note  was  not  made  payable  to  order,  and  had  been 
indorsed  to  the  plaintiff  by  the  defendant,  who  was  also  an  indorsee.  In 
answer  to  the  objection  that  the  plaintiff  had  not  ffivcn  the  defender  due  notice 
of  the  dishonour  of  the  note,  the  plaintiff  contended,  that  the  note  not  being 
transferable  for  want  of  the  words  *^  or  order,"  he  had  no  claim  against  the 
holder  or  the  indorsers,  and  that  therefore  in  not  presenting  the  note  he  had 
been  guilty  of  no  laches.  It  was  further  contended,  that  the  plaintiff  could  not 
have  sued  the  defendant  as  being  virtually  by  his  indorsement  the  maker  of  a 
new  note  payable  to  the  plaintiff,  unless  there  had  been  a  second  stamp  for  that 
indorsement.  Chief  Justice  Tindal, — "  I  think  the  plaintiffs  are  entitled  to 
judgment  on  the  count  which  proceeds  on  the  original  consideration  for  the 
debt.  The  question  is,  whether  the  original  claim  has  been  satisfied  bv  the 
delivery  of  this  note  or  not,  and  we  must  see  whether  the  plaintiffs  had  any 
means  of  enforcing  payment  of  the  note,  or  whether  it  was  in  their  hands 
merely  waste  paper.  Now  it  is  clear,  from  the  cases  of  Hill  v.  Lewis,  and 
Smith  V.  Kendal,  that  unless  there  be  on  the  instrument  authority  to  indorse, 
the  indorser  can  enforce  payment  neither  of  a  promissory  note  nor  of  a  bill 
of  exchange.  Here  there  was  a  single  promise  to  pay  Hyton  and  Walton, 
and  no  one  else.  The  payee  had  no  authority  to  indorse,  and  the  holder 
could  neither  sue  the  indorser  nor  the  indorser  the  maker.  I  don't  see,  there- 
fore what  prejudice  the  defendant  could  have  sustained.  Had  there  been  a 
second  stamp,  the  defendant's  indorsement  might  have  operated  as  the  making 
a  new  note.  But  as  this  was  a  valid  promissory  note  at  first,  the  stamp  then 
affixed  was  exhausted,  and  the  second  transfer  was  a  nullity  for  want  of  a 
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nooad  stamo.    The  plaintiffig  therefore  haying  no  securily  of  which  they  could 
aTftO  themselvesy  were  remitted  to  their  original  right'' 

5.  In  Scotland  a  bill  or  note  is  negotiable  without  the  words  ''to  order."  It 
ins  ao  settled  in  Chrichton  t.  Gibson,  January  1726.  In  answer  to  the  claim 
of  tlie  indorsee  it  was  argued, — ^When  bills  debord  from  tiie  settled  style  and 
tSDOTi  the^  have  not  the  extraordinary  privileges,  which  are  given  only  to  writs 
of  a  certain  form,  by  law  and  custom.  It  is  not  disputed,  that  the  bill  in  ques- 
tion may  be  snpnorted  as  a  good  ground  of  action,  and  be  transmissible  by  assig- 
DfttioD,  naving  the  common  solemnities  of  law ;  but  that  it  can  pass  by  r^eoi 
^indorsation,  which  is  an  extraordinary  privilege,  will  never  be  allowea.  ^  ^ 
And  this  is  ^e  opinion  of  Marius  and  Scarlet,  who  maintain,  in  eeneral,  with- 
out  any  distinction,  that  no  man  can  effectually  indorse  a  bill  but  what  is 
made  payable  to  himself  and  his  order.    The  lords  preferred  the  indorsee. 


I  MERE  ACKNOWLEDGMENT  OF  DEBT  DOES  NOT  0ON8TITUTB  A  PRO- 
jaSSOBY  NOTE,  AND  DOES  NOT  REQUIRE  ANT  STAMP,  AND  UNLESS  THE 
INSTRUMENT  CONTAINS  AN  ORDER  OB  PROMISE  TO  PAY  A  SUM  OF 
MONEY;  IT  DOES  NOT  BEQXmiE  A  BILL  STAMP. 

L— JONES   V.   SIMPSON. 

Not.  14,  1823.— E.    2  B.  &  0.  318.    9  E.  0.  L.  B. 

This  was  a  case  sent  by  the  Yice-Chancellor  for  the  opinion  of  the 
Court  of  King's  Bench. 

In  the  year  1811|  W.  Blackburn  carried  on  the  business  of  a  merchant 
at  Saddleworth;  in  Yorkshire^  and  the  defendant,  Simpson,  carried  on  the 
business  of  a  merchant,  in  partnership  with  the  defendant  Wilson,  of 
Qaebec,  in  Canada,  such  business  being  carried  on  in  London  in  the 
name  of  Simpson  alone,  and  at  Quebec  under  the  firm  of  Or,  Wilson  and 
Co.  In  the  year  1811,  W.  Blackburn  delivered  to  Simpson  twelve 
bales  of  woollen  cloth,  invoiced  at  £1640^  17«.  10c?.,  to  be  shipped  and 
ooBfligned  to  the  firm  of  G.  Wilson  and  Co.  at  Quebec,  to  be  sold  there 
on  the  account  and  at  the  risk  of  Blackburn.  They  were  duly  shipped 
\fj  Simpson,  and  consigned  to  and  received  by  the  firm  of  G.  Wilson  and 
Co.  at  Quebec,  by  whom  the  same  were  sold,  and  the  proceeds,  or  some 
ptrts  thereof,  were  afterwards  remitted  to  Simpson. 

On  the  7  th  of  August,  Blackburn  wrote  and  sent  to  Simpson  the  fol- 
lowing order, — ''  Mr.  B.  Simpson,  please  to  pay  to  Nelson,  on  account  of 
the  assignees  of  Oakley,  Overend,  and  Oakley,  the  proceeds  of  a  ship- 
ment of  twelve  bales  of  goods,  value  about  ji62000,  consigned  by  me  to 
joa." 

On  the  21st  of  the  same  month,  Simpson  wrote  and  sent  to  *the  ^  ^-q  -t 
defendant  Nelson,  as  one  of  the  assignees  of  Oakley,  Overend,  ^  -> 
and  Oakley,  the  following  undertaking, — <<  Shipped  on  board  the  Sarah^ 
from  London  to  Quebec,  for  the  account  of  W.  Blackburn,  twelve  bales 
of  woollen  cloth,  value,  as  per  invoice,  £1640,  lis.  lOd. ;  there  to  be  sold, 
md  the  proceeds  to  be  paid  by  his  order,  dated  the  7th  instant,  to  the 
iHignees  of  Oakley,  Overend,  and  Oakley.  In  pursuance  of  the  said 
order  of  Blackburn,  I  do  hereby  consign  and  engage  to  pay  over  the  full 

April,  1854.— 4 
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amoant  of  the  net  proceeds  of  the  said  twelve  bales  of  woollen  cloths  as 
I  may  from  time  to  time  receive  the  same^  unto  the  said  assigaees 
without  delay.'^ 

On  the  15th  July,  1812,  a  commission  of  bankraptcy  was  issaed 
againflt  the  said  W.  Blackbam,  under  which  the  plaintiffs,  Jones  and 
Hirst|  were  chosen  assignees.  Pursuant  to  an  order  made  in  this  cause^ 
bearing  date  the  23d  day  of  July,  1818,  Simpson  paid  into  the  Bank  of 
England,  in  the  name  of  the  Acconntant-Gkneral,  in  trust  in  this  caose^ 
the  sum  of  £409,  5s.  7<2.,  in  respect  of  the  proceeds  of  the  said  bales  of 
woollen  cloths.  Simpson  thereafter  became  bankrupt,  and  the  de* 
fendants  W.  Fulford  and  T.  Bradley  were  the  assignees  under  the  com- 
mission against  him. 

The  question  for  the  opinion  of  the  Court  was,  Whether  the  above  two 
instruments,  or  either,  and  which  of  them,  require  such  a  stamp  as  the 
Stamp  Acts  impose  upon  bills,  drafts,  or  orders  for  payment  of  money  ? 

Littledale  for  the  Plaintiffs.— The  48  Geo.  III.,  c.  149,  was  the  Stamp 
Act  in  force  at  the  time  when  these  instruments  were  signed.  Now  in 
schedule,  part  1,  title  Bill  of  Exchange,  certain  duties  are  first  imposed 
upon  bills,  with  reference  to  the  sums  for  which  they  are  made  payable ; 
and  then  upsn  any  bill,  draft,  or  order  for  the  payment  of  any  sum  of 
money  weekly,  monthly,  or  at  any  other  stated  period,  where  the  total 
amount  of  the  money  shall  be  specified  therein,  or  can  be  ascertained 
therefrom,  the  same  duty  is  imposed  as  upon  a  bill  for  a  sum  equal  to 
the  total  amount.  [Abbott,  C.  J. — ^No  sum  is  specified  in  this  instance 
nor  can  it  be  ascertained  from  the  instrument ;  that  clause  is  therefore 
wholly  immaterial.]  It  shows  that  the  sum  to  be  paid  may  be  ascer- 
ri^tLA-\  tained  in  different  *ways ;  and  if  in  any  way  a  sum  certain  appears 
^  -J  to  be  due,  that  is  the  sum  to  regulate  the  duty.  The  next 
clause  provides  for  the  case  where  the  total  amount  of  the  money  thereby 
mentioned  to  be  payable  shall  be  indefinite,  and  then  the  same  duty  at- 
taches as  on  a  bill  for  the  sum  expressed  only.  [Abbott,  C.  J. — Here 
no  specific  sum  was  expressed.  Suppose  the  order  be  to  pay  all  the 
money  due,  what  is  the  duty  to  be  imposed  ?]  The  schedule  then  pro- 
ceeds to  declare,  that  several  instruments  shall  be  deemed  bills,  drafts, 
or  orders  for  the  payment  of  money,  and  one  of  them  is  a  draft  or  order 
for  the  payment  of  a  sum  of  money  out  of  a  particular  fund,  which  may 
or  may  not  be  available.  Now  here  the  order  is  for  the  payment  of  the 
proceeds  of  a  shipment,  value  about  JS2000,  or  in  other  words,  for  the 
payment  of  a  sum  of  money  out  of  a  fund  which  may  or  may  not  be 
available,  and  when  the  amount  of  those  proceeds  was  ascertained,  a 
stamp  appropriate  to  a  bill  for  that  amount  ought  to  have  been  affixed  to 
the  instrument.  A  similar  clause  in  the  Stamp  Act,  55  Geo.  III.,  o. 
184,  was  considered  to  apply  to  an  instrument  of  this  description,  in  Fir- 
bank  V.  Bell,  1  B.  &  A.  36,  and  Butts  v.  Swan,  2  B.  &  B.  78.  There 
indeed  the  sums  payable  were  specified  upon  the  face  of  the  instrument 
[Batlet,  J. — ^The  act  imposes  duties  upon  bills  of  exchange  and  pro- 
jnissory  notes,  which  were  well  known  instruments.  There  were  other 
instruments,  however,  nearly  in  the  same  form,  but  which  did  not  come ' 
within  the  description  of  bills  of  exchange  or  promissory  notes,  because 
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Ae  mtmey  was  payable  out  of  a  particnlar  fund,  or  upon  a  contingencj^ 
ind  the  Legialature  probably  had  those  inBiraments  in  contemplation  in 
the  clause  which  has  been  referred  to.  This  instrument,  however,  woald 
not  be  a  bill  of  exchange  if  the  proceeds  were  not  payable  oat  of  a  par- 
tieolar  fdnd,  because  the  order  was  not  for  a  specific  amount.] 

Marryat  was  to  have  argued  on  the  other  side,  but  the  Court  said  the 
ease  was  too  clear  to  admit  of  any  doubt. 

The  following  certificate  was  afterwards  sent : — 

This  case  has  been  argued  before  us,  and  we  are  of  opinion  that  neither 
of  the  two  instruments  required  such  a  stamp  as  *tbe  Stamp  Acts  p^  .  -  ^ 
impose  on  bills^  drafts,  or  orders  for  the  payment  of  money.  L       J 

C.  Abbott, 
J.  Batlxt, 

0-.  S.  HOLBOTD, 

W.  D.  Best. 


II.— TOMKINS    V.    ASHBY. 

May  23,  1827.— E.    6  B.  &  C.  541.    13  E.  C.  L.  R. 

Assumpsit  on  the  money  counts  and  accounts  stated.  Plea,  the  gen- 
eral issue.  At  the  trial  before  Lord  Tenterden,  C.  J.,  at  the  Guildhall 
sittings  after  last  Michaelmas  term,  the  following  memorandum,  signed 
by  the  defendant,  was  offered  in  evidence  on  behalf  of  the  plaintiff,-* 
»  September  25th,  1824,  Mr.  Tomkins  has  left  in  my  hands  £200.''  This 
document  was  not  stamped,  and  on  that  ground  it  was  contended  for  the 
defendant  that  it  could  not  be  received  in  evidence.  The  Lord  Chief 
Jostice  admitted  it,  and  the  plaintiff  had  a  verdict  for  J8200.  In  Hilary 
tern  a  rule  nisi  for  entering  a  nonsuit  was  obtained ;  and  now, 

Marryat  showed  cause.  In  Fisher  v.  Leslie,  1  Esp.  426,  it  was  held, 
that  an  I  O  U,  being  a  mere  acknowledgment  of  a  debt,  was  admissible 
in  evidence  without  a  stamp.  The  memorandum' in  this  case  was  nothing 
nore  than  such  an  acknowledgment,  it  was  not  a  receipt  nor  a  promissory 
note,  and  there  is  nothing  in  the  Stamp  Act  now  in  force,  55  Geo.  III., 
e.  184,  which  makes  a  stamp  necessary  for  such  an  instrument. 

The  Attorney- General,  contra. — It  is  clear  that  the  memorandum 
OQght  to  have  had  a  receipt  stamp.  The  Stamp  Act  exempts  from  duty 
(<  receipts  given  for  money  deposited  in  the  Bank  of  England  or  Bank  of 
Scotland,  or  Koyal  Bank  of  Scotland,  or  in  the  Bank  of  the  British  Linen 
Company  in  Scotland,  or  in  the  hands  of  any  banker  or  bankers,  to  be 
locounted  for  on  demand.^'  But  for  that  exception  such  ^receipts  r  ^r/»  n 
would  be  liable  to  duty.  The  present  defendant  not  being  a  ^  J 
hanker  is  not  within  the  exemption,  the  memorandum  was  therefore  im* 
properly  received  in  evidence. 

Lord  Tbntxbden,  C.  J. — I  am  of  opinion  that  a  stamp  was  not  neces- 
sary in  this  case.  Acts  of  Parliament  imposing  duties  are  so  to  be  con- 
strued as  not  to  make  any  instruments  liable  to  them  unless  manifestly 
within  the  intention  of  the  Legislature.     Looking  at  the  schedule  of  the 
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55  Gko.  III.9  0. 184^  we  find  a  duty  impoBed  upon  ereiy  '<  iBoeipt  or 
discharge  giren  for  or  npon  tbe  payment  of  money/'  Then  tliere  ia  a 
deolaration,  that  <<any  note  or  memorandum  given  to  any  person  npon 
payment  of  money,  whereby  aay  sum  of  money,  debt,  or  demand,  or  any 
part  of  any  debt  or  demand  therein  specified,  and  amounting  to  £2  and 
upwards,  diall  be  aoknowledgcd  to  have  been  paid,  settled,  balanoed,  or 
otherwise  discharged,  shall  be  deemed  a  receipt.'^  All  these  words  im- 
port that  something  formerly  due  has  been  discharged.  I  think,  there- 
fore, that  the  memorandum  in  question  is  not  within  the  Act,  and  does 
not  stand  in  need  of  any  exception.  The  exception,  however,  is  relied  oa 
to  show  that  such  instruments  were  within  the  contemplation  of  the  Le- 
gislature, but  it  is  not  surprising  that  the  Bank  of  England,  and  bankers 
in  general,  in  order  to  remoye  all  doubt,  should  be  anxious  to  procure 
the  insertion  of  that  exemption.  Inasmuch  then  as  all  the  words  in  the 
Act  describing  what  shall  be  deemed  a  receipt  apply  to  the  discharge  of 
money  antecedently  due,  and  not  to  an  acknowledgment  that  money  has 
been  deposited  to  be  accounted  for,  I  think  that  no  stamp  was,  in  this 
case,  necessary,  and  that  the  rule  for  a  nonsuit  must  be  discharged. 

Rule  discharged. 


Ill PIRIE    V.    SMITH. 

Feb.  28,  1833.--S.     11  S.  473. 

.^...  Thi  late  John  Pirie  raised  an  action,  carried  on  by  his  repre- 
L  J  sentatives  after  his  death,  against  the  executrix  of  the  *late  John 
Smith,  concluding  for  payment  of  various  advances  alleged  to  have  been 
made  to  him,  and  founding,  xnter  dHa^  on  the  four  following  improbative 
documents  granted  by  Smith,  and  written  on  unstamped  paper : — 

^^Cairnheg^  \2ih  Augusty  1816. — Sib, — ^I  hereby  acknowledge  that  I 
have  this  day  received  from  you  £20  sterling,  for  which  I  shall  account 
for. — ^I  am,  &c.         (Signed)        John  Smith." 

^^Caimbeg^  26th  August,  1816. — Pear  Sir, — ^I  hereby  acknowledge 

that  I  have  received  from  you  £40  sterling,  for  which  I  shall  account 

I  am,  &c.         (Signed)        John  Smith." 

ftNewton,  l^ih  December,  1825 — Dear  Sir, — ^I  have  this  day  re- 
ceived from  you  £25  sterling,  which  I  shall  repay  you  when  demanded. 
— I  am,  &o.        (Signed)        John  Smith." 

i^NewtoUj  26^  December,  1825. — Dear  Sir, — I  have  this  day  re- 
ceived from  you  the  sum  of  ^35  sterling,  which  I  shall  repay  you  when 
demanded. — ^I  am,  &c.        (Signed)        John  Smith." 

In  defence,  so  far  as  regarded  these  documents,  it  was  pleaded,  that 
either  as  receipts  or  promissory  notes,  they  required  to  have  been  stamped 
under  the  55  Geo.  III.  c.  184,  and  could  not  now  have  a  stamp  impressed 
upon  them. 

The  Lord  Ordinary  held  that  they  were  not  receipts,  nor  promissory 
notes,  in  the  meaning  of  the  statute,  and  pronounced  an  interlocutor, 
allowing  the  pursuers  '<  to  procure  them  to  be  properly  stamped,"  adding 
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tte  foDqwiBg  note : — <<  Two  of  the  doeamente  in  qaestion  aclniowleclge 
(ioA  money  was  reeeiTed,  which  the  grantor  binds  himself  <  to  aceonnt 
fbr;'  the  olfcer  two  are  aeknowledgments  of  the  receipts  of  obtain  snms, 
whkh  the  grantor  binds  himtielf  <  to  repay'  the  lender  when  demanded. 
The  Lord  Ordinary  does  not  think  that  anch  doonments  can  be  considered 
as  promissory  notes,  and  therefore  nnstampabie.  He  considers  the  pro- 
par  test  for  ascertaining  the  character  of  a  docnment  in  that  particular,  to 
be  its  capability  of  negotiadon,  or  transference  by  indorsation,  a  qnality 
which  these  acknowledgments  do  not  seem  to  possess.  It  is  true  that 
esses  have  ocemrred  in  England,  in  which  writings,  binding  a  party  to  bo 
aeeonnteble  or  responsible  for  snms  of  money,  were  held  to  be  promissory 
notes.  But  in  those  cases  there  oocnrred  the  very  important  additional 
words,  *  or  order ;'  and  it  rather  ^>pear8  *from  the  reports,  that,  in  ^^  ^^  ^ 
coDseqnenee  of  these  words,  which  excluded  the  notion  of  a  pro*  >-  J 
per  accounting,  the  obligaUon  to  account,  or  to  be  responsible,  was  con- 
strued as  equivalent  to  an  obligation  to  ^ay.  Here  there  is  an  obliga- 
tion to  account ;  but  there  is  neither  the  addition  *  on  demand,'  or  <  to 
order/  In  regard  to  the  other  two  doeumento,  the  grantor  acknowledges 
receipt  of  a  sum,  which  <  I  shall  repay  you  when  demanded,'  a  form  of 
exoeption  which,  as  it  appears  to  the  Lord  Ordinary,  implies  a  mere  re- 
payment or  settlement  of  the  debt  with  the  lender,  and  does  not  amount 
to  that  absolute  promise  to  pay,  which  is  required  to  raise,  without  the 
express  addition  of '  or  order,'  the  implication  of  transmissibility  to  an 
indorsee." 

The  defenders  having  reclaimed,  the  Court  ordered  Cases. 

JPIeaded  Jbr  the  Pwnuert. — The  Stamp  Acta,  especially  where  the 
penslty  of  absolute  nullity  is  imposed,  must  be  strictly  construed,  so  as 
not  to  affect  any  documente  not  in  the  dearest  manner  therein  included. 

As  to  the  documente  in  question  being  considered  reoeipto,  they  can- 
not be  deemed  so  in  the  sense  of  the  statute ;  for,  to  constitute  such,  the 
documente  must  import  a  discharge  of  an  existing  obligation,  and  not 
simply  acknowledge  the  delivery  of  a  sum  of  money,  for  which  the  party 
binds  himself  to  account. 

As  to  their  being  held  promissory  notes,  it  is  obvious  the  first  two  are 
not  so,  there  being  no  promise  to  pay,  which  is  of  the  essence  of  a  pro- 
missory note,  but  merely  an  obligation  to  account;  and  as  to  the  other 
two,  although  they  differ  from  the  former  in  containing  an  obligation  to 
repay  when  demanded,  they  still  cannot  be  held  promissory  notes.  These 
are  documente  of  a  known  definite  form,  according  to  mercantile  usage, 
which  form  they  mast  possess  to  entitle  them  to  the  privileges  of  pro- 
missory notes.  In  particular,  it  is  of  the  essence  of  promissory  notes, 
that  they  should  be  capable  of  transmission  by  indorsation,  and  of  form- 
ing the  grounds  of  summary  diligence ;  and  if  they  be  not,  they  cannot 
be  eonsidered  as  promissory  notes.  Here,  however,  there  is  no  promise 
to  pay  to  the  granter,  <<  or  order,"  so  as  to  give  an  express  warrant  for 
their  transmission  by  indorsation,  while  the  use  of  the  term  <<  repay," 
^iiaite  the  obligation  to  the  particular  individual  to  whom  they  ^  ^^^  -. 
were  granted,  and  so  excludes  any  implied  power  of  transmission  ^  J 
in  this  way.     Then  it  scarcely  could  be  maintained  that  summary  dill- 
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gence  could  proceed  on  these  docaments,  which  in  Scotland  is  a  oonclu- 
siye  test  as  to  whether  any  document  is  a  promissory  note  or  not;  and  it 
is  no  answer  to  say  that  this  will  not  apply  generally,  because  no  sum- 
mary diligence  is  allowed  in  England }  for  the  duty  is  imposed  generally 
on  promissory  notes,  and  according  to  the  law  of  Scotland,  summary  dili- 
gence is  allowed  on  all  promissory  notes,  so  that  whatever  is  by  our  law 
held  not  to  afford  ground  for  summary  diligence;  cannot  by  us  be  deemed 
a  promissory  note. 

Pleaded  for  the  De/ender8,'^There  are  no  grounds  for  any  extreme 
strictness  in  the  construction  of  the  Stamp  Acts,  which  must  be  enforced 
according  to  the  intendment  of  the  legislature. 

The  words  of  the  schedule  of  the  Stamp  Act  as  to  receipts,  are,  ^'re- 
ceipt or  discharge  given  for  or  upon  the  payment  of  money;''  and  among 
the  exemptions  from  these  general  words,  are  receipts  for  money  « depo- 
sited" in  banks.  This  exemption  shows  that  a  discharge  was  not  consi- 
dered essential  to  the  oonstitUtion  of  a  <<  receipt"  in  the  sense  of  the 
statute,  and  the  words  of  the  schedule  clearly  import  documents  of  this 
kind  as  receipts,  <<  given  for  or  upon  the  payment  of  money." 

At  all  events,  the  documents  sued  on  are  promissory  notes.  No  spe- 
cial form  of  words  is  necessary  to  constitute  a  promissory  note.  If  there 
be  an  engagement  to  pay  conceived  in  intelligible  words,  that  is  enough. 
Then  as  to  the  first  two  documents,  though  the  obligation  be  <Uo  account," 
that  is  truly  the  same  with  an  obligation  to  pay;  and  although  there  be 
no  time  of  payment  specified,  a  note  without  this  would  be  good,  and 
would  be  held  payable  on  demand.  As  to  the  others  again,  they  are 
exactly  the  same  with  documents  held  to  be  promissory  notes  in  two  late 
cases,  with  this  difference,  that  the  word  <<  repay"  is  used  instead  of 
'<pay."  This,  however,  constitutes  no  essential  distinction,  as  the 
acknowledgment  of  receipt  of  value,  with  an  obligation  to  pay,  is  sub- 
stantially an  obligation  to  repay,  and  an  obligation  to  <<  repay"  is  equally 
r  *80 1  *^'^Bmissible  with  an  obligation  to  pay.  Nor  is  it  any  objeo- 
>-  J  tion  in  Scotland,  that  the  words  <<  or  order"  are  omitted,  though 
they  might  be  necessary  in  England,  a  bill  being  with  us  assignable  by 
indorsation,  though  there  be  no  such  words ;  while,  as  to  the  circum- 
stance of  being  the  foundation  of  summary  diligence,  that  is  a  peculiar 
privilege  allowed  in  Scotland,  which  cannot  be  made  the  test  of  the  in- 
tention of  a  British  Stamp  Act,  to  regulate  the  duties  on  documents  over 
the  whole  kingdom. 

The  Court  directed  the  cases  to  be  laid  before  the  other  judges  for 
their  opinions. 

Lord  BALGBAT.»-The  question  in  this  case  relates  exclusively  to 
the  construction  of  the  Stamp  Act,  1815.  It  is  necessary  to  keep  this 
in  view. 

Four  documents,  granted  by  the  late  John  Smith  to  the  late  John 
Pirie,  in  Cairnbeg,  have  been  made  the  subject-matter  of  a  process;  and 
in  defence  against  the  claim  founded  on  these  documents,  it  is  maintained 
that,  as  they  must  be  considered  either  as  receipts  or  as  promissory  notes, 
and  as  they  are  not  stamped,  and  cannot,  by  law,  be  now  stamped,  no 
process  at  law  can  be  maintained  thereupon. 
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Two  of  the  first  doonmente  in  question  are  dated  in  Angust,  1816. 
The  other  two  are  dated  in  Deoemberi  1826.  The  two  first  are  conceived 
in  terms  different  firom  the  two  last,  and  from  being  different  in  form, 
they  are  also  different  in^eir  legal  effects. 

It  may  be  premised,  to  simplify  the  argument  on  the  question,  1st, 
That  it  is  impossible  to  hold  any  of  the  four  documents,  as  receipts,  ac- 
quittances, or  discharges,  for  money  requiring  a  stamp  under  the  Stam  p 
Act.  2nd,  It  seems  to  be  no  less  clear  that  the  two  first  documents  in 
1816  cannot  be  held  as  promissory  notes,  falling  under  the  provision  of 
the  Stamp  Act,  being  nothing  but  vouchers  of  deposit  money;  and,  of 
oomrse,  3dly,  The  only  doubt  or  question  which  can  arise,  relates  to  the 
two  last  documents  dated  in  December,  1825.  And,  in  conseqence,  the 
onl  J  legal  question  is,  whether  such  documents  so  conceived,  constitute 
in  the  eye  of  law,  that  writ  *which  can  be  denominated  a  pro-  ^^^^  w 
miasory  note,  and  so  subject  to  a  stamp  before  it  can  create  a  I-  J 
legal  obligation  ? 

In  considering  a  question  of  this  kind,  it  ought  always  to  be  kept  in 
Tiew,  that  all  Stamp  Acts  are  to  be  strictly  interpreted,  and  it  is  only 
sach  deeds  as  are  clearly  and  explicitly  defined,  which  fall  under  their 
operation.  All  other  deeds,  though  similar  in  their  nature,  are  presumed 
to  be  liberated  from  that  burden,  particularly  when  the  sanction  of  abso- 
lute nullity  is  imposed* 

It  is  further  to  be  kept  in  view,  though  the  question  be  not  asked  in 
the  present  case,  that  although  the  document  may  not  be  of  that  kind 
to  be  considered  as  a  promissory  note  in  mercantile  usage,  and  subject  to 
Ae  stamp  laws,  yet  it  may,  notwithstanding,  create  in  law  such  a  written 
obligation  as  to  constitute  a  deed  of  that  nature  which  can  lawfully 
become  the  subject  of  redintegration  by  the  very  stamp  laws  themselves. 

The  proper  and  simple  question  is.  Whether  the  two  documents  in 
1825  are  to  be  considered  as  promissory  notes,  entitled  to  the  privileges 
of  the  law,  and  of  that  description  of  deed  entitled  to  have  applied  to 
them  a  certain  stamp,  in  order  to  give  them  validity? 

In  considering  this  matter  the  nature  and  history  of  promissory  notes 
must  be  noticed  and  duly  considered. 

By  the  original  common  law  of  Scotland,  promissory  notes,  in  re  met' 
eatoria,  were  ineffectual,  unless  they  were  in  the  form  of  regular  deeds. 
The  first  relaxation  from  that  rule  was,  to  hold  them  valid,  and  as  suffi- 
cient to  authorize  an  actioo,  though  without  witnesses,  and  though  not 
holograph;  but  farther  the  common  law  never  went. — Ersk.  3,  2,  24. 

By  1681,  c.  20,  it  was  ordained,  That  foreign  bills  of  exchange,  from 
or  to  this  realm,  on  the  observance  of  certain  requisites,  should  be  enti- 
tled to  have  the  privilege  of  suing  out  upon  them  summary  diligence,  in 
the  manner  as  therein  described. 

By  1696,  c.  86,  it  was  « declared  that  the  same  execution  shall  be 
competent,  and  proceed  upon  inland  bills  or  precepts,  as  is  provided 
upon  foreign  bills  of  exchange,  by  1681,  c.  20." 

By  12  Geo.  III.,  c.  72,  and  23  Geo.  III.,  c.  18,  sec.  55,  ^at  r«g21 
*is  declared  that,  from  and  after  15th  May,  1772,  the  same  dill-  L  -1 
genoe  and  execution  shall  be  competent,  and  shall  proceed  upon  promis- 
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sory  notes  whether  hologra|>h  or  not,  as  is  provided  to  pass  upon  bills  of 
ezchaDge,  and  inland  bills  by  the  law  of  Soolland.'' 

By  the  Stamp  Acts,  foreign  bills  and  inland  bills,  with  promissory 
notes,  are  made  subject  to  certain  duties  impressed  upon  them,  aceording 
to  their  sums  and  terms  of  payment. 

The  form  of  foreign  and  inland  bills  haye  been  settled  and  adjusted 
by  usage  and  practice,  and  it  is  only  tiiat  species  and  form  of  instrumeni 
so  known,  that  is  the  subject  of  these  stamp  regulations  qua  such. 

In  the  same  manner,  it  is  only  that  known  and  usual  form  of  a  money 
promissory  note,  authorized  by  law  to  pass  from  hand  to  hand,  as  a  bag 
of  money,  which  was,  in  the  oontempUfction  of  the  law,  required  to  be 
stamped.  Accordingly,  it  is  admitted,  that,  although  there  may  be 
documents  savouring  of  the  form  of  promissory  notes,  yet  that  was  aa 
exemption  from  <<  the  duties  on  promissory  notes.^' 

That  such  exemptions  are  declared,  is,  in  fact,  an  admission  that  it  is 
only  promissory  notes  created  for  mercantile  use  and  purposes,  and 
framed  in  the  usual  mercantile  form,  and  entitled  to  extraordinary  privi- 
leges, that  were  ever  meant,  like  foreign  and  inland  bilk,  to  be  subjeot 
to  the  stamp  laws. 

The  form  of  the  document  in  question  is  this :— 

t^  Newton,  29th  December,  1826. — ^Deab  8ni, — ^I  have  this  day  re- 
ceived from  you  the  sum  of  £25  sterling,  which  I  shaU  repay  you  whea 
demanded.    I  am,  dear  Sir,  yours  truly, 

(Signed)  «  John  Sbixth. 

"Mr.  John  Pine,  Caimbeg.'' 

Now,  supposing  this  document,  framed  as  above,  had  been  engrossed 
on  a  legal  stamp,  effeiring  to  a  promissory  note  of  that  value,  could 
summary  diligence,  or  letters  of  inhibition,  or  summons  of  adjudication, 
be  raised  thereupon,  constructively,  or  without  a  regular  previous  decree 
of  the  Court  f  This  is  the  test  and  criterion  upon  which,  it  is  humbly 
apprehended,  it  ought  to  be  decided,  whether  the  document  be  a  promis- 
sory note  in  the  view  of  the  stamp  laws. 

r  *63 1  ^P^^  ^  J^*^^  construction  of  the  document  it  is  thought  that 
*-  -I  *it  never  could  be  made  the  ground  of  summary  diligence;  and 
that  for  the  following  reasons : — 

1.  Although  certainly  there  be  not  one  invariable  form  legally  neeem 
sary  to  a  promissory  note,  in  order  that  homing,  inhibition,  or  adjudica- 
tion may  be  competent,  yet  the  document,  to  be  holden  as  a  promissory 
note,  must  be  in  some  form  of  a  promissory  note,  whereas  the  above 
document  is  in  the  form  of  a  letter,  and  not  of  a  promissory  note. 

The  presumption,  therefore,  ought  to  be,  that  if  the  document  had  beea 
meant,  by  the  grantor  and  by  the  receiver,  to  be  a  promissory  note,  tho 
document  would  truly  have  been  in  that  form.* 

2.  Of  a  document  to  be  holden  In  law  a  promissory  note,  the  operative 
words  must  be  expressly  and  unequivocally  promissory  or  obligatory; 
whereas  in  the  document,  the  words,  <<  I  shall  repay,"  are  not  expressly 
nor  unequivocally  promissory  or  obligatory.  These  words  may  be  con- 
strued as  a  mere  declaration  of  intention  or  acknowledgment  of  liabili- 
ties to  repay.     But  even  supposing  that,  from  these  words,  the  obliga* 
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lioii  to  repay  can  be  inferred  with  logioal  or  legal  oertainty,  and  that 
these  words  do  not  admit  of  any  other  construction,  all  this  is  not 
eiioogb,  in  the  question  of  summary  diligence,  which  (in  general)  cannot 
proc^  on  any  argumentative  process,  but  can  only  depend  on  a  dhreot, 
liquid,  and  unambiguous  obligation,  sueh  as  is  known  in  law  and  in 
legal  practice  to  warrant  summary  diligence. 

8.  In  a  document  to  be  holden  in  law  a  promissory  note,  the  promisee 
or  payee  must  as  such  be  expressly  named  in  the  body  of  the  promissory 
note,  directly  and  unambiguously. 

For  instance,  <<  I  promise  to  pay  to  John  Firie  f  now,  in  the  abote 
document,  the  payee  is  merely  signi&d  by  the  second  personal  pronoun 
«yon,''  to  which  relative  pronoun  there  is  not  any  antecedent,  unless  the 
word  "sir,"  nor  any  relative  consequent,  unless  the  other  relative  pro- 
noun "yours/'  There  maybe  a  critical  or  logical  probability,  that  these 
words  "sir,"  and  "you,'*  and  "yours,*'  may  be  intended  to  signify  John 
Pirie,  named  in  the  address  subjoined  to  the  body  of  the  document.  But 
this  (for  the  reason  already  mentioned)  is  not  enough  in  the  question  of 
sammary  diligence.  And  although,  *in  the  case  of  a  bill,  bear-  ^  ^^  ^ 
ing  the  words  "pay  to  me,"  and  signed  by  a  drawer,  the  word  L  -J 
"  me"  is  holden  to  mean  that  drawer,  as  if  he  had  subjoined  his  name  ' 
direetly  to  the  word  "me,"  yet  this  is  a  matter  of  immemorial  and  con- 
etant  usage. 

It  does  not  follow  that  the  word  "you"  in  a  promissory  note,  without 
any  name  directly  subjoined  to  that  word  "you,"  must,  in  raising  sum* 
mary  diligence,  be  holden  to  mean  a  person  not  previously  named  in  the 
promissory  note,  although  named  in  an  address  subjoined  to  the  promis- 
sory note. 

What  person  is  meant  by  the  word  «  you"  may  be  for  a  judge  or  jury 
te  find,  but  not  for  the  officers  of  the  Signet  to  assume.  Besides,  it  is 
one  thing  for  the  drawer  of  a  bill  to  constitute  himself  the  creditor,  by 
using  the  personal  pronoun  "  me"  in  the  bill  drawn  by  him,  the  creditor; 
but  it  is  another,  and  a  very  different  thing,  for  the  grantor  of  a  promis- 
eory  note  to  constitute  <^  another  person"  the  creditor,  by  using  the 
adversative  pronoun  "you"  in  the  promissory  note  granted  by  him,  the 
debtor. 

For  these  reasons,  it  is  apprehended  that  the  document  in  question 
never  could  be  made  the  ground  of  summary  diligence,  and  if  any  doubt 
should  be  entertained,  this  can  be  ascertained  by  the  proper  officers  of 
the  law,  to  whom  legally  this  matter  is  intrusted. 

Now,  supposing  it  to  be  proved  and  established  that  the  document^ 
though  stamped,  never  could  be  the  ground  of  summary  diligence,  then 
it  seems  to  follow,  that  it  is  not  a  promissory  note  or  obligation,  within 
the  purview  of  the  stamp  laws,  and  is  not  amenable  to  that  species  of 
duty. 

What  is  the  real,  true,  and  proper  nature  of  the  documents  is  not 
asked,  and  therefore  unnecessary,  and  perhaps  irregular,  to  say  anything 
on  the  subject. 
In  conclusion,  it  is  proper  to  notice  two  decisions  of  the  Court  referred 
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tO|  and  alleged  bj  the  parties  as  being  somewhat  adverse  to  what  is  now 
sUted. 

Alexander  y.  Alexander,  26th  February,  1830,  and  M'Intosh  y.  Stew- 
art, 13th  May,  1830. 

Now,  as  to  these  cases,  it  may  be  observed,  first,  that  the  question  was 
not  laid  before  the  Court  in  that  complete  manner  in  which  it  has  now 
r*6^1  ^^°  ^^^^*  Secondly,  The  correct  ^distinction  between  the  pro- 
L  -J  per  promissory  note,  and  an  agreement  or  acknowledgment,  doea 
not  appear  to  have  been  sufficiently  adverted  to.  A  document  may  be 
substantially,  as  it  were,  or  rather  it  may  be  so  framed  or  expressed  as, 
in  common  vulgar  language,  it  may  naturally  be  called  a  promissory  note; 
yet  that  loose  appellation  will  not  make  it  so,  far  less,  on  that  ground, 
bring  it  under  the  operation  of  the  stamp  laws.  Thirdly,  It  should 
always  be  kept  in  view,  as  already  noticed,  that  the  whole  stamp  laws 
are  to  be  strictly  interpreted.  It  is  the  duty  of  the  officers  of  the  public 
in  these  matters,  specifically  to  designate  what  documents  are  to  be 
stamped.  If  the  lieges  adopt  other  forms  of  documents,  that  is  no  pro- 
per evasion  of  the  law.  They  are  exercising  their  general  right  of 
exemption.  This  is  perfectly  understood  by  the  officers  of  stamps.  The 
•  question,  therefore,  constantly  recurs,  what  are  the  promissory  notes 
which  were,  in  the  eye  of  the  Legislature,  imposing  certain  duties  there- 
upon ?  and  it  is  apprehended  to  be  those  which  are  entitled  to  certain 
privileges,  and  upon  which  summary  diligence  can  be  issued  if  properly 
stamped.  Now  it  is  perfectiy  clear,  that  upon  neither  of  the  documents 
referred  to  in  the  cases  above  noticed,  could  summary  diligence  ever  have 
been  attempted  by  any  officer  of  the  law,  even  supposing  they  had  been 
extended  on  the  proper  stamp. 

Lord  Cbaigie. — ^I  concur  in  preceding  opinion. 

Lord  Medwyn. — The  question  at  issue  is,  how  far  the  four  documents, 
which  are  produced  in  process  unstamped,  are  legal  vouchers  of  debt  7 

They  are  objected  to  as  not  affording  legal  evidence  of  a  debt,  because 
they  are  not  stamped  in  terms  of  law. 

I  lay  entirely  out  of  view  the  ground  of  objection,  that  they  are 
receipts  for  money  requiring  to  be  stamped  in  terms  of  the  stamp  laws, 
because  they  are  not  receipts  <^  given  for  or  upon  the  payment  of  money,'* 
that  is,  in  discharge  of  something  formerly  due. 

In  order  to  dispose  of  the  objection  which  holds  them  to  be  promissory 
notes,  it  is  proper  first  to  consider  what  are  the  characteristics  of  such  a 
document. 

r  ^661  *^^  precise  form  of  words  is  necessary  to  the  constitution  of  a 
I-  J  promissory  note.  All  that  is  required  is,  that  there  be  words,  by 
which  the  grantor  promises  to  pay  a  specific  sum  of  money  to  the  payee 
on  demand,  or  at  a  definite  period. 

I  am  not  inclined  to  view  its  capability  of  negotiation,  or  transference 
by  indorsation,  as  the  test  for  ascertaining  whether  a  particular  document 
bears  the  character  of  a  promissory  note.  For  I  do  not  consider  this 
circumstance  as  one  of  the  original  qualities  or  essentialia  of  the  contract 
created  in  favour  of  a  payee  by  a  promissory  note.  The  original  form  of 
such  an  obligation  is  a  promise  to  pay  to  the  payee  alone,  and  it  was 
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only  in  the  progress  of  business,  and  from  oonvcnience,  that,  on  the  prin- 
ciple of  mandate,  payment  was  made  to  another  by  order  of  the  payee. 
Aoeordingly,  I  understand  that  a  promissory  note  is  not  indorsable, 
unless  it  be  granted  to  the  payee  or  order.  But  snrely  it  is  still  a  pro- 
missory note,  although  it  be  not  payable  to  order,  and  the  payee  is  enti- 
tled to  recover  payment  from  the  granter,  who  is  the  obltgant  directly  to 
him.  But  were  this  the  proper  test  of  these  documents  being  promissory 
notes,  I  am  not  prepared  to  say  that  I  think  they  would  not  pass  by  in- 
dorsation, that  b,  by  a  mandate  to  pay  to  another  person  written  on  the 
back  by  the  payee.  For  we  do  not  in  this  country  hold  the  addition  of 
the  words  "  or  order,"  necessary  to  confer  upon  a  promissory  note  the 
quality  of  indorsibility.  Precepts  for  delivery  of  grain,  and  debentures, 
may,  upon  the  same  principle,  be  indorsed,  although  the  indorsee  has 
not  the  privilege  of  an  indorsee  on  a  bill,  but  is  viewed  merely  as  an 
mssignee.  So  may  an  order  on  a  banker.  Also  an  order  may  be  given 
on  a  shop  account  to  pay  it  to  a  third  party.  And  if  it  were  necessary 
to  decide  that  point,  I  do  not  see  that  an  indorsee  to  the  documents  in 
question  might  not  receive  payment  of  them,  if  they  were  not  otiierwise 
objectionable  as  documents  of  debt. 

Neither  can  I  reckon  it  as  the  proper  test  of  a  document  being  a  pro- 
missory note,  that  summary  diligence  could  not  proceed  upon  it.  This 
is  a  very  peculiar  privilege  conferred  by  the  laws  of  this  country  upon 
bills  and  promissory  notes-— so  peculiar,  that  if  I  am  rightly  informed,  it 
IB  unknown  to  the  law  and  practice  of  any  other  country,  even  the  most 
commercial ;  *and  as  it  was  only  conferred  upon  promissory  notes  ^  ^^^ «. 
by  Statute  so  late  as  the  year  1772, 1  cannot  hold  it  as  a  good  L  J 
test  of  a  promissory  note.  A  promissory  note  subscribed  by  initials,  or 
even  by  a  mark,  and  with  or  without  witnesses,  if  that  was  the  form  used 
by  the  grantor,  will  be  a  good  document  of  debt  as  a  promissory  note, 
and  a  proper  ground  of  action,  although  it  will  not  warrant  summary 
diligence.  I  think  it  probable  that  summary  diligence  could  not  proceed 
on  such  documents  as  those  in  question.  This  was  a  privilege  introduced 
solely  in  favour  of  commerce,  and  I  presume  would  be  confined  to  docu- 
ments in  the  usual  mercantile  form. 

I  can  therefore  reckon  nothing  the  test  of  a  promissory  note,  but  that 
it  shall  contain  a  promise  to  pay  a  certain  sum  of  money  to  the  payee  on 
demand,  or  on  a  specific  day ;  and  on  looking  at  the  terms  of  the  Stamp 
Act,  I  conceive  that  this  view  has  been  adopted  in  framing  the  clauses 
applicable  to  this  document. 

Now,  with  regard  to  the  documents  founded  on,  it  appears  plainly  that 
they  are  conceived  in  very  different  terms.  The  two  in  1816  acknowledge 
having  received  from  the  person  to  whom  they  are  addressed  certain  sums 
of  money,  <'  for  which  I  shall  account.'^  There  is  here  no  promise  to  pay 
any  specified  sum ;  they  are  mere  acknowledgments  of  money  received, 
finr  the  application  of  which  he  was  to  account,  and  in  terms  of  this  obli- 
gation there  might  be  no  sum  due.  I  am  inclined,  then,  to  hold,  that  as 
they  are  not  simple  receipts  for  money  in  discharge  of  something  due,  and 
thus  are  not  receipts  in  terms  of  the  Stamp  Acts,  so  neither  are  they 
promissory  notes;  but  I  consider  them  as  of  the  nature  of  special  agree- 
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mentS;  which  are  amoDg  the  exemptions  from  stamp  duties  on  promissory 
notes,  and  I  conceive  that  these  documents  are  stampable  as  sneh. 

With  regard  to  the  docaments  dated  14th  and  26th  December,  1825^ 
which  contain  a  receipt  for  a  specific  sum,  with  a  promise  to  pay  it  oa 
demand,  in  these  words,  "  which  I  shall  repay  you  when  demanded/'  I 
think,  on  the  other  hand,  these  must  be  viewed  as  promissory  notes. 
They  contain  all  the  essentials  of  that  document,  even  although  they 
should  be  held  not  transmissible  by  indorsation,  nor  actionable  by  way  oif 
r  *AR  1  ^^™^^7  ^diligence.  There  is  a  promise  to  pay  the  payee  a  specific 
I-  J  sum  on  demand ;  and  I  do  not  think  it  deprives  the  document  of 
this  character,  that  the  promise  is  expressed  in  these  terms,  ^<  which  I 
shall  repay  ;*'  and  that  instead  of  the  payee's  name  following,  the  pro* 
noun  <<  you"  is  added,  as  the  obligation  is  addressed  to  the  payee  by 
name.  In  this  opinion  I  am'  borne  out  by  two  recent  cases  in  Shaw.  In 
that  of  Alexander  v.  Alexander,  February  26, 1830,  the  document  was,—* 
<<  ]>ear  Father,  I  acknowledge  to  have  this  day  received  from  you  £80, 
which  I  shall  pay  when  required.  I  am,  &c.  f^  and  in  Mcintosh  r. 
Stewart,  13th  May,  1830,  the  terms  were,-^— "  As  there  is  no  stamp  at 
hand,  I  acknowledge  to  be  due  to  you  the  sum  of  £19,  which  sum  I  pro* 
mise  to  pay  any  time  required ;  and  a  sufficient  stamp  bill  given  if  called 
for— all  of  which  you  may  rely  on."  In  both  cases  the  documents  were 
held  to  be  substantially  promissory  notes,  and  void  as  not  being  stamped. 
The  latter  of  these  cases  may  be  thought  perhaps  stronger  than  the  pre* 
sent,  because  the  party  uses  the  words,  "  I  promise  to  pay  f*  but  '^  I 
shall  pay,"  seems  quite  equivalent  to  this,  and  this,  accordiugly,  is  the 
expression  in  the  other  case ;  and  it  was  held,  and  I  think  rightly,  to 
have  the  same  efiect.  Unquestionably  the  stamp  laws  are  to  be  strictly 
interpreted,  more  especially  where  the  penalty  of  neglecting  them,  as  in 
this  case  is  absolute  nullity ;  yet  I  think  it  must  be  reckoned  too  palpable 
an  evasion  of  them  to  vary  so  slightly  the  usual  terms  of  a  promissory 
note,  and  claim  exception  by  merely  adopting  the  form  of  the  documents 
in  December,  1825,  to  which,  as  vouchers  of  debt,  the  same  effect  must 
be  given,  as  if  the  usual  form  of  a  promissory  note  had  been  employed. 

Lord  Mackenzie. — I  concur  in  this  opinion. 

Lord  PBB8lb£NT.-~I  concur  in  Lord  Medwyn's  opinion.  If  it  were 
the  proper  test  of  auy  document  beiug  a  promissory  note,  that  summary 
diligence  could  follow  on  it,  then  a  document  might  be  a  promissory  note 
in  England  and  not  in  Scotland,  for  which  the  Stamp  Act  does  not  give 
any  warrant. 

Lord  MoNOBEiiT. — ^I  concur  in  all  the  substance  of  this  opinion.  I 
r  ^69  1  *^^^  ^^^  satisfied  that  summary  diligence  could  not  proceed  on 
^  -■  documents  expressed  as  the  two  last  of  those  in  question  are,  if 
they  were  written  on  proper  stamps.  But  even  though  it  were  to  be  held 
that  from  some  defect  of  form  or  words  they  could  not  be  taken  as 
the  warrants  of  summary  diligence,  I  should  still  thiuk,  that  both  in 
substance  and  in  form,  they  are  promissory  notes  in  the  sense  of  the 
Stamp  Act. 

Lord  CoasHOUSE. — ^I  concur  in  this  opinion,  and  also  Lord  Moncreiff's 
addition  to  it. 
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Lord  0iiiiiiE8.*-J  eoncor  ia  opinion  with  Lord  Corehonse. 

Lord  FULLERTON. — Li  forming  the  opinion  expressed  in  mj  note^  I 
WIS  chiefly  moved  by  the  oonsideration  of  the  terms  of  the  Act  23  Geo. 
m.,  c.  18y  sec.  25y  declariDg  that  promissory  notes  should  pass  by  in- 
donation,  and  that  indorsees  of  promissory  notes  should  have  the  same 
privileges  as  indorsees  of  bills,  in  all  points;  from  which  I  drew  the 
inference  that,  eousequentlyy  in  constructing  documentSi  certainly  not  in 
the  usual  form  of  promissory  notes,  their  capability  of  receiving  effect,  in 
the  terms  of  the  statute,  might  form  a  proper  test  for  determining  their 
character.  But  upon  a  more  attentive  oonsideration  of  the  terms  of  the 
Stamp  Acts,  and  the  practice  both  of  Scotland  and  England,  I  feel  my« 
self  obliged  to  retract  that  opinion,  and  to  hold  it  sufficient  to  bring  a 
writing  within  the  operation  of  the  stamp  laws  applicable  to  promissory 
notes,  that  it  be  a  note  containing  an  absolute  promise  or  obligation  to 
pay  a  certain  sum  of  money  to  a  payee,  whether  <<  to  the  bearer  on  de- 
mand,*' or  in  any  '<  other  manner  than  to  the  bearer  on  demand/'  Having 
come  to  this  conclusion,  I  think  it  unnecessary  to  inquire  whether  or  not 
the  writings  under  consideration  could  be  made  the  ground  of  summary 
diligence,  or  could,  by  indorsation,  confer  on  the  indorsees  the  privileges 
asaally  attached  to  that  character.  But  I  am  inclined  to  adopt  the  dis- 
tinction taken  between  the  two  descriptions  of  writings  in  the  opinions  of 
Lords  Medwyn,  Mackenzie,  Corehouse,  and  Moncreiff ;  and,  consequently, 
concur  in  the  general  result  of  those  opinions. 

*Lord  JtTSTiOE-CLiBK. — ^The  majority  of  the  consulted  Judges  ^  ^-^ .. 
hold  that  the  first  two  documents  are  neither  receipts  nor  pro-  L  J 
missory  notes,  and  that  the  other  two  are  promissory  notes.  I  agree, 
and  I  do  not  think  the  test  is,  whether  they  can  be  the  foundation  of  sum- 
mary diligence. 

Lords  Glsnlsx,  Cbinglktib,  and  Meadowbank,  concurred. 

The  Court  accordingly  adhered  to  the  Lord  Ordinary's  interlocutor  aa 
to  the  first  two,  but  altered  as  to  the  others,  and  found  that  they  could 
not  be  stamped. 


1.  The  case  of  Fisher  v.  Leslie,  1  Espinasse,  426,  was  an  action  of  assumpsit 
for  money  lent  with  the  common  counts.  In  proof  of  part  of  the  demand 
claimed  by  tbe  plaintiff,  he  produced  a  slip  of  paper  signed  by  the  defendant, 
and  bearing  the  following  words, — "  I  0  U  ei^nt  guineas,"  and  offered  this  in 
eTidence  as  proof  of  so  much  money  due  by  him  to  the  plaintiff.  The  defend- 
ant objected  to  it  being  received,  on  the  ground  that  it  was  offered  either  as  a 
promissory  note  or  as  a  receipt  of  money,  for  one  or  otHer  of  which  objects  it 
was  iotenaed  to  operate,  and  that  in  either  point  of  view  it  required  a  stamp. 
Chief  Justice  Ejre  was  of  opinion  that  the  document  was  merely  an  acknow- 
ledgment of  the  debt,  and  neither  a  promissory  note  nor  a  receipt,  and  admitted 
in  evidence. 

2.  The  case  of  Israel  v.  Israel,  1  Camp.  499,  was  an  action  of  assumpsit  for 
money  lent,  and  an  account  stated.  On  a  settlement  of  accounts  taking  place 
between  the  parties,  the  defendant,  who  was  son  to  the  plaintiff,  gave  him  an 
unstamped  slip  of  paper,  with  the  following  words  written  upon  it  in  his  own 
hand, — ''I  owe  my  faUier  four  hundred  and  seventy  pounds,  /as.  Israel.'^  This 
was  offered  in  evidence  as  proof  of  a  debt  to  that  amount.  The  defendant  ob- 
jected that  the  document  was  to  be  considered  either  as  a  promissory  note,  or  as 
a  receipt,  and  that  in  neither  view  was  it  receivable  without  a  stamp.  The  plain- 


58  BOSS   ON    OOMMBBOIAL    LAW. 

tiff  conteDded  that  it  was  merely  an  acknowledgment  by  the  defendant,  that 
upon  a  settlement  of  accounts  such  a  balance  was  due  to  tne  plaintiff^  and  cited 
the  case  of  Fisher  v.  Leslie.  Lord  Ellenborough  observed, — '^  I  entertained 
r  «7i  1  some  doubts  whether  this  paper  ought  not  to  have  been  stamped,  but 
■-  ->  *upon  the  authority  of  that  case  I  wUl  receive  it  in  evidence  though  un- 
stamped.'' 

3.  By  the  Stamp  Act  55  Geo.  lU.,  c.  184,  certain  instruments  are  declared  to 
be  deemed  and  taken  to  be  inland  bills,  drafls,  or  orders,  for  the  payment  of 
money  within  the  intent  and  meaning  of  the  schedule  of  the  Act.  Amonff 
these  are  included,  *^  all  bills,  drafts,  or  orders  for  the  payment  of  any  sum  oF 
money,  out  of  any  particular  fund  which  may  or  may  not  be  available,  or  upon 
any  condition  or  contingency  which  may  or  may  not  be  performed  or  happen, 
if  the  same  shall  be  made  payable  to  the  bearer,  or  to  order,  or  if  the  same 
shall  be  delivered  to  the  payee  or  some  person  on  his  or  her  behalf." 

4.  The  case  of  Emly  v.  Collins,  6  M.  &  S.  144,  was  an  assumpsit  for  money 
had  and  received.  A  debtor  of  the  plaintiff  addressed  a  letter  to  the  de- 
fendant, directing  him  to  pay  certain  sums  to  the  plaintiff.  The  letter  was  in 
the  following  terms, — ^^  Please  to  pay  to  Mr.  S.  Emly  from  and  out  of  the  pro* 
duce  arising  from  the  sale  of  my  household  goods  and  furniture,  and  omer 
effects,  at  the  Blue  Post  Inn,  Broad  Street,  Portsmouth,  which  you  are  about  to 
sell  by  auction,  the  sum  of  £200,  and  interest  thereon  from  the  23d  June  last, 
due  to  Mr.  Emly  from  me  on  a  warrant  of  attorney ;  and  also  the  further  sum  of 
£110,  0«.  9(2.,  due  to  the  said  S.  Emly  from  me  for  goods  sold ;  for  which  said 
several  sums  of  money  the  receipt  of  the  said  S.  Emly  shall  be  your  discharge. 
T.  Labkman,  Nov.  13,  1816."  The  latter  was  delivered  to  the  defendant,  who 
promised  to  pay,  and  the  proceeds  of  the  sale  were  sufficient  to  pay.  It  was  ob- 
jected that  the  document  ought  to  have  been  stamped  with  an  inland  bill  stamp, 
and  Abbott,  J.  being  of  that  opinion,  he  directed  a  nonsuit,  with  liberty  to 
the  plaintiff  to  move.  A  motion  was  afterwards  made  to  enter  a  verdict  for  the 
plaintiff  but  refused  "  Per  curiam.  This  is  an  order  for  the  payment  of  money 
out  of  a  particular  fund,  and  does  not  stipulate  for  the  doing  of  any  collateral 
act  It  directs  the  defendant  to  pay  certain  sums  out  of  the  rand,  and  adds,  for 
which  sums  the  receipt  of  Emly  shall  be  your  discharge ;  but  this  is  no  more 
than  what  would  have  followed  of  course  without  any  words.  We  should  have 
been  very  glad  to  have  been  able  to  give  it  effect  if  we  could." 

5.  The  case  of  Firbank  v.  Bell,  1  B.  &  Al.  36,  was  an  assumpsit  for  money 
had  and  received,  brought  by  the  assignees  of  a  bankrupt,  to  recover  from  the 
defendants  the  produce  of  a  cargo  of  mahogany,  the  property  of  the  bankrupt, 
and  sold  by  the  defendants  for  him.  The  defence  was,  that  the  money  in  ques- 
tion had  been  paid  over  by  the  defendants  in  pursuance  of  the  bankrupt's 
direction  previous  to  his  bankruptcy.  In  proof  of  this  the  following  letter  from 
the  bankrupt  was  produced, — "Gentlemen, — ^When  the  mahogany  per  Re- 
r  »Y2 1  ^^^^  *^^  ^^^*^»  1^^  "^^^  please  pay  over  to  Messrs.  Pease  &  Co.  £1500  in 
*■  -•  such  bills  as  you  rec^ve  from  the  said  sale."  A  letter  from  the  payees 
to  the  defendants,  and  another  from  them  to  the  payees,  were  also  produced,  the 
first  of  which  was  stamped  with  an  agreement  stamp.  The  plaintiff  objected  to 
the  first  of  these  letters  being  read  in  evidence,  it  not  being  stamped  as  a  bill, 
draft,  or  order  for  the  payment  of  money.  The  defendants  contended,  that  the 
three  letters  constituted  an  agreement,  and  that  under  the  Stamp  Act  where  an 
agreement  is  contained  in  a  series  of  letters,  it  is  sufficient  to  nave  the  agree- 
ment stamp  affixed  to  any  one  of  them.  Baron  Wood,  at  the  trial,  thought  the 
stamp  sufficient,  and  a  verdict  was  found  for  the  defendants.  A  rule  for  a  new 
trial  was  afterwards  obtained  by  the  plaintiffs  in  the  Court  of  King^s  Bench. 
Lord  Ellenborough  observed, — "I  confess  that  I  feel  a  difficulty  in  construing 
this  to  be  an  agreement.  There  is  nothing  to  which  the  name  of  an  agreement 
can  be  given  if  you  do  not  pray  in  aid  the  order,  that  is  the  only  thing  by  which 
the  bankrupt  is  personally  implicated ;  for  he  is  not  a  party  to  the  other  letters. 
The  order  alone  affects  the  bankrupt,  and  that  amounts  to  nothing  more  than 
an  order  for  payment.  It  falls  then  within  the  description  of  the  Act  of  Parlia- 
ment, viz.,  an  order  for  the  payment  of  money  out  of  a  fund  which  may  or  may 
not  be  available.    It  was  the  object  of  the  Legislature  in  firaming  this  provi- 
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sion,  to  treat  as  promisaory  notes  and  bills  of  exchange,  and  to  snbject  to  a 
stamp  daty,  such  instruments  as,  being  payable  on  a  contingency,  or  out  of  a 
particolar  fund,  could  not  in  strictness  fall  under  that  denomination.  This 
order  appears  to  come  as  well  within  the  spirit  as  the  letter  of  the  Act  of  Parlia- 
ment, and  therefore  ought  to  have  been  stamped  with  the  approriate  stamp.  I 
hare  wished  as  much  as  nossible  to  resist  this  objection,  but  I  think  it  cannot 
be  got  over ;  there  must  therefore  be  a  new  trial." 

6.  In  Scotland,  in  the  case  of  Laurie  v.  Ogilvy,  February  6,  1810,  the  pur- 
nier  brought  an  action  for  payment  of  an  account  due  by  the  defender  to 
another  party  who  had  indorsed  on  the  back  of  it  an  order  in  favour  of  the  pur- 
suer in  tne  following  terms, — "  Par  the  within  account  to  Ritchie  Laurie."  The 
defender  resisted,  on  the  ground  that  the  indorsation  was  not  a  legal  assigna- 
tion, and  further,  that  it  was  unstamped.  Lord  Meadowbank,  Ordinary,  repelled 
the  defence,  and  observed, — "  It  seems  to  me  that  the  indorsement  is  like  a  let- 
ter directing  payment  to  a  person,  servant  or  factor."  The  defender  having 
reclaimed,  the  Court  adhered,  and  observed, — "  The  indorsation  is  merely  an 
authority  to  the  pursuer  to  settle  the  account  At  the  same  time  it  is  of  such  a 
nature  as  to  afford  a  good  action  in  law.  Such  an  order  is  not  specially  in- 
cluded in  the  descriptions  contained  in  the  Acts  of  ^Parliament,  and  it  is  r  ^^q  1 
not  the  duty  nor  within  the  power  of  Courts  of  Law  to  go  beyond  the  let-  *■  -* 
terofsuch  statutes." 

7.  In  Isles  v.  Gill,  June  23, 1836,  the  document  founded  upon  was  in  these 
terms, — ^*  Sir, — Pay  the  bearer  the  sum  of  £40  sterling,  and  charge  the  same 
against  my  account  of  wright-work  for  your  house,"  The  defender  objected. 
miX  the  letter  was  essentially  a  bill  of  exchange,  and  being  on  unstamped 
paper  was  a  nullity.  The  pursuer  contended  that  it  was  an  assignation  of 
the  balance  of  an  account,  and  was  precisely  similar  to  the  indorsation  on  the 
back  of  an  account  in  the  case  of  Laurie  v.  Ogilvy.  The  Sheriff  ^*  found,  in  re- 
spect of  the  case  of  Laurie,  6th  February,  1810,  that  the  order  or  mandate 
foanded  on  was  not  struck  at  by  the  stamp  laws."  The  Lord  Ordinary  sustained 
the  judgment  of  the  Sheriff,  but  the  Court  altered  and  found,  that  the  document 
being  unstamped  was  incapable  under  the  Stamp  Acts  of  founding  any  action. 
Lord  President  Hope  observed, — **  1  consider  that  the  letter  by  Ihincan  to  Reid 
is  essentially  a  bill  of  exchange.  If  it  had  been  simply  an  order,  '  Pay  the 
bearer  the  sum  of  £40  sterling,  and  charge  the  same  against  my  account,'  it 
appears  to  me  that  it  would  indisputable  have  been,  both  in  form  and  substance, 
a  bin  drawn  on  Reid  for  £40.  But  the  words,  *  of  wright-work  for  your  house,' 
are  added  to  those  which  I  have  just  quoted,  and  it  is  said  that  these  essentially 
alter  the  nature  of  the  draft,  I  do  not  think  so.  I  looked  on  it  as  a  bill,  and 
being  without  a  stamp  it  is  of  no  legal  effect.  The  judgment  of  the  Lord  Ordi- 
nary should  be  altered,  and  the  case  sent  back  to  his  Lordship  with  a  finding  to 
tiiat  effect."  Lord  Balgray. — "  The  objection  to  the  want  of  a  stamp  is  one  for 
which  I  have  no  favour,  but  if  it  be  well  founded  the  Court  must  give  effect  to 
it  I  consider  it  to  be  well  founded,  and  to  be  fatal  in  this  case,  and  that,  in 
the  meantime,  the  judgment  of  the  Lord  Ordinary  must  be  altered." 

8.  In  Taylor  v.  Hutchinson,  February  13,  1846,  the  document  founded  on 
was  in  these  terms, — "  Sir, — ^In  addition  to  the  order  by  me  which  you  abeady 
hold  to  the  extent  of  one  hundred  pounds  in  favour  of  Messrs.  William  Hutchin- 
son k  Company,  you  will  please  pay  &rther  to  these  parties  the  sum  of  one 
hundred  and  sixty-five  pounds,  or  the  balance  which  may  be  found  due  me  on 
the  wright-work  of  that  building  situated  in  Sauchiehall  Street,  presently  finish- 
ing, should  the  same  not  amount  to  these  sums,  and  their  discharge  will  be 
binding  on  me.  I  am.  Sir,  your  most  obedient  servant,  (signed)  Thomas 
BucHAX."  This  letter  was  addressed  to  Allan  Cuthbertson,  and  accepted  by 
him.  He  did  not  dispute  his  liability,  but  a  competition  arose  between  the 
payees  in  the  order,  and  another  creditor  of  the  grantor,  who  contended  that 
the  letter  was  substantially  a  bill  of  exchange,  and  so  required  a  *stamp.  r  «w .  -i 
Lord  Ivory,  Ordinary,  found,  "that  the  lettor  of  the  20th  May,  1842,*-  '*J 
Ms  within  the  meaning  of  the  Stamp  Act,  to  be  considered  as  an  order 
for  the  payment  of  money  out  of  a  jparticular  fund  which  might  or  might  not  be 
availablei  and  that  having  been  delivered  to  the  payees  named  thereiui  the  same 
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was  accordingly  liablci  as  such,  to  stamp  duty :  Finds,  that  the  said  letter,  not 
baying  been  so  stamped,  cannot  be  judicially  looked  at,  or  received  in  evidence 
of  the  alleged  transfer  or  assignment  in  fiivour  of  the  respondents  of  the  fund  in 
the  raiser^  hands,  more  especially  in  competition  with  the  diligence  used  for 
attaching  die  said  fund  by  the  aavocators :  Therefore,  as  in  the  competition 
between  the  advocators  and  respondents,  prefers  the  advocators  respectively, 
Imo  et  2do  locOf  in  terms  of  their  claims,  and  decerns."  The  payee  reclaimed, 
and  contended  that  the  letter  being  an  order  for  such  balance  as  might  be  found 
due  to  the  drawer  by  the  drawee  was  not  an  order  for  a  specific  sum,  which 
was  necessary  in  order  to  bring  it  under  the  Stamp  Act.  The  Court  adhered. 
Lord  Jeffrey  observed, — ''  The  availableness  of  the  fund  contemjplated  by  the 
Statute  may  either  be  in  whole  or  in  part  The  fact  of  its  not  being  available 
for  amount  specified,  makes  no  difference  in  the  stamp  duty,  which  must  be  for 
the  amount  nominated  in  the  bill,  the  letter  here,  by  providing  that,  though  the 
fund  IB  not  available  for  the  whole  amount,  it  shall  be  paid  vmatever  it  is,  just 
gives  needless  expression  to  what  the  Statute  contemplates — ^that  the  order  shall 
only  be  available  to  the  extent  of  the  fund  in  hand.  Idon't  think  the  objection  is 
mamtainable."  Lord  "Fullerton  observed, — "  The  point  is,  Whether  this  writing 
truly  falls  within  the  description  of  the  schedule  of  the  Stamp  Act  ?  And  I 
agree  with  Lord  Jeffrey  that  it  does.  It  is  not  an  order  to  pay  an  uncertain  or 
indeterminate  sum.  Ine  sum  to  be  paid  is  definite,  though  the  amount  ulti- 
mately recoverable  on  it  might  fall  short  in  consequence  of  the  balance,  out  of 
which  it  was  to  be  paid,  not  affording  the  full  payment.    The  uncertainty  of  the 

giyment  arises  not  from  any  indefinitiveness  of  the  sum  ordered  to  be  paid,  but 
om  the  uncertain  amount  of  the  fund  out  of  which  it  was  to  be  paict ;  and  I 
think  it  clear,  both  from  the  words  of  the  schedule,  and  from  the  construction 
put  upon  them  by  the  English  decisions,  that  these  are  just  the  circumstances 
which  it  was  intended  to  provide  for  in  the  article  of  the  schedule  alluded  to." 

9.  The  case  of  Taylor  v.  Scott,  July  16, 1847,  was  an  action  for  payment  of 
certain  accounts,  each  of  which  was  indorsed  to  the  pursuers  by  the  parties  in 
right  of  them  in  the  following  terms, — ^*  Portsea,  20th  Nov.  1844.  Pay  the 
above,  and  interest  thereon,  for  value,  to  Mr.  Thomas  Rodgers  Taylor,  Solicitor." 
The  defender  pleaded,  that  the  pursuer  had  no  title  to«sue,  on  the  ground  that 
r  ^H^  1  the  indorsations  founded  on  were  not  valid  or  lawful  ^transferences  of 
*■  J  the  accounts  by  the  law  of  England,  in  which  country  they  were  made. 
A  remit  having  been  made  for  the  opinion  of  English  Counsel,  the  following 
opinion  was  returned  by  the  Attorney  General  Jervis  and  Mr.  Bethell, — ^''Ac- 
cording to  the  law  of  England  the  documents  in  Question  are  not  valid  transfers 
of  the  claims  or  demands,  nor  would  they  enable  Mr.  Taylor  to  sue  in  England, 
either  at  law  or  in  equity,  for  the  recovery  thereof.  The  claims  in  question  are 
what  the  English  law  denominates  choses  in  action,  and  which  at  law  are  inca- 
pable of  being  made  the  subject  of  any  transfer  or  assignment  In  equity, 
nowever,  choses  in  action  are  capable  of  being  assigned,  but  the  orders  delivered 
to  Mr.  Taylor,  and  on  which  he  sues,  would  not  be  regarded  by  a  Court  of 
Equity  in  England  as  amounting  to  assignments :  and  we  think  it  plain  that  an 
English  Court  of  Equity  would  be  bound  to  hold  such  orders  to  be  absolutely 
void,  as  amounting  to  inland  bills  of  exchange,  within  the  meaning  of  the  55 
Geo.  III.,  c.  184,  bv  the  schedule  to  which  act  it  is  provided,  (under  the  head  of 
'Inland  Bills  of  Exchange,')  that  'order  for  payment  of  any  sum  of  money, 
though  not  made  payable  to  the  bearer  of  the  order,  if  the  same  shall  be  de- 
livered to  the  payee,'  shall  bear  the  same  duty  as  on  bills  of  exchange ;  and  as 
by  the  11th  section  a  penalty  is  attached  to  the  issuing  of  such  instruments 
unstamped,  no  stamp  can  be  aflerwards  affixed  to  them,  and  the  objection  does 
not  admit  of  them  being  removed.  The  Court  thereafter  sustained  the  defence 
of  want  of  title,  and  dismissed  the  action. 

10.  The  case  of  Sutherland  v.  Monro,  November  13, 1847,  was  very  similar 
to  that  of  Laurie  v.  Ogilvy.  The  pursuer  sued  for  payment  of  an  account  due 
by  the  defender  to  another  party,  who  at  the  foot  of^  the  account  wrote  an  order 
in  favour  of  the  pursuer  in  the  following  terms, — "  Pay  the  above  sum  of  £ —  and 
interest  to  Donald  Sutherland."  It  was  objected  on  the  part  of  the  defender 
that  the  assignation  to  the  pursuer  was  invalid  for  want  of  a  stamp.    The  pur- 
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n&  contended  that  the  case  of  Laurie  v.  Ogilvy  settled  the  qnestion,  as  to  the 
Taliditj  of  sach  indorsations  of  open  accounts  :  that  thej  were  not  properly  as- 
signations, but  merely  mandates,  ordering  the  aebtor  to  pay  the  creaitor^s  man- 
datory ;  that  as  such  they  required  no  stamp,  and  that  the  practice  of  the  country 
had,  moreover,  gone  on  the  case  of  Laurie.  The  Court  found,  that  in  respect 
the  documents  founded  on  are  not  stamped,  they  cannot  be  made  the  ground  of 
action  in  a  court  of  law.  Lord  President  Boyle. — "  I  would  be  unwillmg  to  dis- 
turb the  law  laid  down  in  Laurie  v.  Ogilvy ;  but  I  am  unable  to  get  over  the 
later  case  of  Isles  v.  GiU.  The  present  falls  under  the  latter  case,  and  must  be 
treated  as  a  bill  requiring  a  stamp."  Lord  Mackenzie. — "  This  is  not  exactly  a 
bill  of  exchange,  for  there  is  no  ^exchange  in  the  matter.  It  is  an  as-  r  «it/*  -i 
signation ;  ana  if  so,  it  equally  requires  a  stamp.  It  is  said,  however,  to^^  -I 
be  a  mandate,  and  requires  no  stamp.  That,  nowever,  is  contrary  to  the  fact 
here,  for  Sutherland  sues  for  his  own  interest  as  *  indorsee'  of  the  parties  who 
Older  their  accounts  to  be  paid  to  him.  Thev  have  sold  their  rights  to  him ;  and 
he  does  not  claim  payment  for  them."  Lord  Jefirey. — "  I  am  of  the  same  opin- 
ion. The  objection  is  not  a  favourable  one,  but  we  cannot  shut  our  eyes  to  the 
stringent  provision  of  the  Stamp  Act,  nor  to  the  fact,  that  in  England  a  docu- 
ment of  this  kind  would  require  a  stamp.  It  is  an  order  to  pay  a  sum  of  money, 
and  the  Stamp  Act  imposes  a  stamp  upon  ^  an  order  for  the  payment  of  any 
snm  of  money,  though  not  made  payable  to  the  bearer  or  to  order,  if  the  same 
shall  be  delivered  to  the  payee,  or  some  person  on  his  or  her  behalf.' " 


1  BILL  OF  EXCHANGE  MADE  PAYABLE  TO  A  FICTITIOXJS  PARTY  IS  HELD 
TO  BE  MADE  PAYABLE  TO  THE  BEAKER  IN  ALL  QTJESTIONS  BETWEEN 
AN  INNOCENT  HOLDER  AND  A  PERSON  COGNIZANT  OF  THE  FICTION. 

MINET  V.-&IB80N. 

Feb.  14,  1791.— E.    3  T.  R.  481.     1  H.  Bl.  669. 

This  was  an  action  on  a  bill  of  exchange  brought  by  tho  iDdorsor 
against  the  acceptors.  The  bill  was  in  these  terms:  '< Three  months 
after  date  pay  to  Mr.  John  White,  or  order,  iCT21,  5».,  value  received, 
with  or  without  advice.''  It  was  signed  by  Livesey,  Hargreave,  and  Co., 
and  addressed  to  Messrs.  Gibson  and  Johnson,  bankers,  London. 

No  such  person  as  John  White  existed,  and  the  fifth  count  in  the  de- 
claration stated  that  the  bill  was  made  payable  to  bearer,  and  that  the 
phuDtifb  were  the  bearers. 

A  special  verdict  was  agreed  to  be  put  upon  record,  for  the  purpose  of 
having  the  question  finally  decided  in  the  House  of  Lords.  The  verdict 
stated  that  Livesey  and  Co.  made  a  certain  instrument  in  writing  directed 
to  the  defendants,  requiring  them,  three  months  after  date,  to  pay  to  John 
White,  or  order,  JS721,  5«. ;  that  Livesey  and  Co.  at  the  time  of  making 
it,  well  '*'knew  that  no  such  person  as  J.  White,  in  the  bill  men-  ^  ,^,.  _ 
tioned,  existed  ;  that  a  certain  indorsement  in  writing  was  after-  I-  J 
wards  made  by  Livesey  and  Co.,  purporting  to  be  the  indorsement  of  J. 
White,  and  requiring  the  contents  of  the  bill  to  be  paid  to  Livesey  and 
Co.,  or  to  their  order ;  that  Livesey  and  Co.  afterwards  indorsed  (by  A. 
Goodrich,  by  procuration  of  Livesey  and  Co.)  to  the  plaintiffs,  for  a  full 
and  valuable  consideration,  when  the  plaintiffs  became,  and  still  are,  the 
holders  of  the  bill;  that  the  defendants  afterward  accepted^  well  know- 

Apbil^  1854.— 5 
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ing  that  no  snob  person  as  J.  White,  in  the  bill  named,  existed,  and  that 
the  name  of  J.  White  so  indorsed  thereon  was  not  the  handwriting  of 
any  person  of  that  name.  That  the  defendants,  at  the  time  of  the  mak< 
ing  and  accepting  the  bill,  had  not,  nor  had  they  at  any  time  since,  any 
money,  goods,  or  effects  whatsoever,  of  or  belonging  to  Livesey  and  Co., 
or  of  the  plaintiffs,  in  their  hands.  And  that  the  defendants  have  not 
paid  the  bill,  (althongh  often  required.)  But  whether  npon  the  whole 
matter  the  defendants  are  held,  &c.,  the  jurors  are  ignorant,  and  pray  the 
advice  of  the  Court, 

On  this  special  verdict  the  Court  of  King's  Bench  gave  Judgment  for 
the  plaintiffs  upon  the  fifth  count  of  the  declaration.  Upon  this  judg- 
ment a  writ  of  error  was  brought,  and  the  judgment  was  sought  to  be 
reversed  for  the  following  reasons : — 

First,  Because  by  the  law  and  custom  of  merchants  there  are  two 
species  of  negotiable  instruments  or  bills  of  exchange,  essentially  differ- 
ent in  their  natures,  the  one  payable  to  order,  and  the  other  to  bearer ; 
the  former  being  only  negotiable  by  indorsement,  and  the  property  in 
the  latter  being  transferable  by  mere  delivery. 

Second,  Because  instruments  of  this  description  are  in  the  nature  of 
specialties,  and  are  by  law  permitted  to  be  declared  upon  as  such  ;  and 
the  count  upon  which  the  Court  have  given  judgment,  setting  forth  and 
stating  a  bill  payable  to  bearer,  when  the  bill  or  instrument  produced  in 
evidence  purports  to  be  a  bill  payable  to  order,  is  not  supported  by  the 
evidence. 

Third,  Because  the  legal  effect  of  every  instrument  must  arise  out  of, 
r  *7^'\  ^°^  ^^  collected  from  the  words  of  it,  and  no  parol  'evidence  or 
I-  -1  ectrinsic  circumstances  can  give  it  a  meaning  or  operation  con- 
trary to,  or  different  from,  that  which  appears  on  the  face  of  the  instru- 
ment itself. 

Fourth,  Because  in  the  case  of  instruments,  the  property  of  which 
passes  by  indorsement,  it  is  peculiarly  necessary  that  there  should  be  per- 
sons in  existence  answering  to  the  names  indorsed  upon  such  instruments, 
inasmuch  as  additional  credit  is  derived  to  them  from  the  number  of  in- 
dorsements made  upon  them,  the  consequent  appearance  of  their  having 
passed  through  an  extensive  circulation,  and  the  apparent  liability  there- 
fore of  a  greater  number  of  persons  to  the  payment  of  the  money  con- 
tained in  them. 

Fifth,  Because  the  facts  found  by  the  jury  amount  to  the  statement  of 
a  fraud  and  forgery,  which  can  never  give  legal  effect  to  an  instrumenti 
nor  be  the  foundation  of  a  contract  within  the  custom  of  merchants ; 
which  custom  must  be  founded  in  convenience,  be  consistent  with  reason, 
and  sanctioned  by  usage;  and,  consequently,  as  the  count  on  which  the 
judgment  for  the  defendants  in  error  is  given,  declares  on  a  bill  dravni 
according  to  the  usage  and  custom  of  merchants,  the  evidence  does  not 
support  such  declaration. 

Sixth,  Because  judgment  being  given  for  the  plaintiffs  in  error,  on 
those  counts  which  specially  state  circumstances  that  have  been  found  bj 
the  jury,  it  follows  that  they  are  entitled  to  it  on  that  count,  to  the  sup- 
port of  which  the  facts  so  found  are  the  only  evidence;  otherwise  it  must 


BILLS    OF    SXCHANGl.  68 

be  decidedy  thai  a  transaction,  whioh  stated  upon  tbe  record  in  an  action 
upon  the  case,  ia  not  sufficient  to  found  a  contract,  or  to  make  the  party 
charged  liable,  will,  when  found  specially  by  a  jury,  and  put  upon  the 
record  in  the  shape  of  a  special  verdict,  be  sufficient  to  found  a  contract, 
and  to  support  a  count  stating  a  contract  of  a  different  nature. 

The  judgment  was  sought  by  the  defendant  to  be  affirmed,  for  the  fol- 
kwiDg  reasons : — First,  It  appears  by  the  special  verdict  that  the  defend- 
ants ia  error  are  Mr  bon&  fide  holders  of  the  bill  in  question,  for  a  vala- 
able  consideration ;  and  Livesey,  Hargreave,  and  Co.,  tho  drawers,  at  the 
tiffle  when  they  drew  the  bill,  as  well  as  the  plaintiff  in  error,  Messrs. 
Gibson  and  *  Johnson,  when  they  accepted  it,  are  found  to  have  ^  ^^g  ^ 
been  perfectly  informed  of  the  non-existence  of  White,  to  whom,  l  J 
or  to  whose  order,  the  form  of  the  bill  makes  the  contents  of  it  payable. 
The  defendants  in  error,  therefore,  are  in  a  situation  which  entitles  them 
to  all  the  aid  whioh,  consistently  with  established  legal  principles,  can 
be  given  by  a  court  of  justice.  And  the  plaintiffs  in  error  having  acted 
vnder  no  mistake  or  misrepresentation,  and  not  being  in  any  respect  in- 
terested in  the  existence  or  non-existence  Of  White,  have  no  equitable 
daim  to  be  released  from  the  effect  of  their  engagement,  or  to  prevent 
the  application  of  any  favourable  rule  of  construction  to  support  the  de- 
mand of  the  defendants  in  error. 

Seoond,  It  is  not  necessary  to  the  validity  of  deeds  or  contracts,  that 
they  can  in  all  cases  operate  according  to  the  words  in  which  they  are 
expressed :  when  the  rules  of  law  prevent  such  operation,  the  instrument 
may  legally  operate  in  a  different  manner,  to  give  effect  to  the  legal  in- 
tent  of  contracting  parties.  Thus,  words  of  demise  may  operate  by  way 
of  confirmation,  and  vice  versa;  words  of  grant  by  way  of  covenant;  and 
BO  in  many  similar  instances.  The  intent  of  the  drawers  and  acceptors 
of  the  bill  in  question,  was  to  make  a  negotiable  instrument,  and  if  for 
vant  of  an  actually  existing  payee,  nominated  in  the  bill,  it  could  not  be 
so  indorsed  as  to  be  put  into  a  state  of  negotiability  by  indorsement,  it  is 
hombly  conceived  that  there  is  no  rule  of  law  to  prevent  its  being  trans- 
ferred by  delivery,  and  having  the  effect  of  a  bill  expressed  to  be  made 
payable  to  bearer,  that  being  the  only  other  method  of  negotiating  bills 
of  exchange :  and  it  is  also  conceived  that  the  fifth  count  of  the  declara- 
tion, which  states  the  bill  according  to  its  legal  effect  and  operation,  is 
properly  adapted  to  the  case,  and  that  the  judgment  thereon  is  warranted 
bj  the  verdict.  By  thus  giving  effect  to  the  bill,  justice  is  done  betwixt 
the  parties,  and  the  rule  affords  protection  to  the  fair  holder  of  bills  of 
exchange  against  frauds,  by  which  they  might  otherwise  be  injured; 
without  which  protection  the  currency  of  bills  of  exchange  would  be 
greatly  obstructed,  and  great  inconveniences  would  arise  in  commercial 
transactions. 

Third,  It  is  objected,  that  the  defendant  in  error  make  title  *to  ^  ^g^  ^ 
the  bill  through  the  medium  of  a  felony ;  but  supposing  the  in-  *-  -> 
dorsement  of  the  name  of  White  to  have  been  a  felonious  act,  the  present 
action  is  not  brought  against  the  person  who  committed  the  felony,  or 
for  the  felonious  act;  and  it  has  been  decided.  Peacock  v.  Rhodes,  Dougl. 
632,  that  the  bonft  fide  holder  of  a  stolen  bill  of  exchange  might  maintain 
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an  action  npon  the  bill,  though  it  had  been  negotiated  to  him  through 
the  hands  of  the  person  who  stole  it.  In  the  present  case,  however,  the 
question  does  not  arise ;  for  the  verdict  finds  no  intent  to  defraud,  and 
consequently  no  felony  is  found,  nor  can  be  intended. 

The  case  haying  been  argued  at  the  bar  of  the  House  of  Lords,  the 
following  questions  were  put  to  the  judges : 

I.  Whether  the  making  of  the  instrument  declared  upon  appears  upon 
the  special  verdict  to  be  so  criminal  that  the  policy  of  the  law  will  not 
suffer  an  action  to  be  founded  on  such  an  instrument? 

II.  Whether,  upon  the  matter  found  in  the  special  verdict,  the  bill 
mentioned  in  the  fifth  count  can  be  deemed  in  law  a  bill  payable  to 
hearer  ? 

III.  Whether  the  matter  of  the  special  verdict  will  sustain  any  other 
count  in  the  declaration  ? 

On  the  3d  of  February,  1791,  the  judges  delivered  their  opinions. 

HoTHAM,  Baron : — ^With  regard  to  the  second  question,  "  Whether, 
upon  the  matter  found  in  the  special  verdict,  the  bill  mentioned  in  the 
fifth  count  can  be  deemed  in  law  a  bill  payable  to  bearer  ?"  it  is  impos- 
sible to  lay  out  of  the  case  any  of  the  facts  stated  in  the  declaration,  and 
found  by  the  special  verdict ;  the  answer  to  this  question  must  embrace 
them  all.  It  is  equally  impossible  not  to  feel  that  the  plaintiffs  in  error 
avow  themselves  to  be  in  this  situation,  namely,  of  palpably  endeavour- 
ing to  avail  themselves  of  their  own  fraud ;  an  attempt  which  the  law 
wUl  in  no  case  endure,  much  less  assist.  Unless,  therefore,  some  stub- 
bom  rule  of  law  stand  in  the  way  of  the  present  judgment  of  the  Court 
r  «ftl  1  ^^  King's  Bench,  it  ought  *to  be  supported  ;  and  I  am  of  opinion 
L  J  that  no  such  rule  does  impeach  it.  It  is  admitted  that  many 
cases  may  be  put,  such  as  are  mentioned  in  Co.  Lit.  45  a,  and  in  many 
other  books,  in  which  deeds  and  solemn  instruments  are  not  always  to  be 
construed  or  to  have  effect  according  to  their  technical  or  literal  import, 
but  that  they  shall  have  such  an  operation  as  will  carry  the  intent  of  the 
parties  into  execution,  though  contrary  to  the  strict  letter  of  the  instru- 
ments themselves.  That  principle  will,  in  my  apprehension,  apply 
directly  to  the  present  case.  The  bill  in  question,  on  the  face  of  it, 
imports  to  be  a  bill  of  exchange  payable  to  John  White  or  his  order;  but 
in  truth,  and  in  fact,  it  is  not  so,  it  never  was,  nor  ever  can  be  so,  be- 
cause there  is  no  such  person  existing  as  John  Tt^hite,  which  is  found  to 
be  a  fact  known  to  the  acceptors  as  well  as  to  the  drawers.  Is  then  the 
bill  so  vitiated  as  (contrary  to  the  principle  which  operates  on  deeds  and 
other  instruments)  to  lose  all  its  efficacy  and  become  mere  waste  paper  ? 
To  answer  that  question  we  must  resort  to  what  the  law  never  overlooks, 
the  intention  of  the  parties,  which  in  the  present  case  was  clearly  other- 
wise. The  plaintiffs  in  error,  as  well  as  Livesey  and  Co.,  meant  to  give 
the  bill  a  credit  by  the  acceptance,  and  to  put  it  into  circulation  ;  and 
they  all  thought  the  most  convenient  way  of  doing  it  was  by  inserting  in 
it  this  fictitious  name.  It  having  been  found,  then,  that  the  plaintiffs  in 
error  knew  at  the  time  of  their  acceptance  that  the  name  of  John  White 
was  a  mere  fiction,  they  must  be  presumed  to  have  known  more,  namely, 
that  no  regular  or  formal  title  could  ever  be  traced  through  him  by  any 
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holder  of  the  bill.  If,  therefore,  they  Lave  accepted  a  bill  which  they 
knew  was  so  framed  as  to  be  incapable  of  being  proved  in  the  shape  it 
bore,  they  shall  nevertheless  be  held  to  their  undertaking  to  pay  it, 
thongh  it  be  presented  to  them  in  another,  because  they  themselves  have 
induced  sucb  necessity ;  for  it  is  a  known  rule  of  laW;  that  no  man  shall 
take  advantage  of  his  own  wrong ; 

^Nec  lex  est  justior  uUa, 

Qu&m  necis  artifices  arte  perire  auk. 

It  is  impossible  not  to  consider  the  drawers  and  acceptors  here  as  one 
and  the  same,  linked  together  for  the  purpose  of  ^giving  colour  ^  _^  ^ 
and  effect  to  this  fraudulent  transaction.  The  difficulty  on  the  L  -> 
form  of  the  bill  arises  from  no  mistake  or  accident,  but  from  the  delibe- 
rate and  concerted  act  of  the  acceptors  as  well  as  the  drawers.  But  it  is 
still  in  their  power  to  give  effect  to  the  bill ;  shall  they  not  then  be 
obliged  to  do  so  ?  Perhaps  it  may  not  be  too  much  to  say,  that  on  this 
finding  a  presumption  will  arise  that  the  intention  of  the  acceptors  was, 
that  it  sbould  be  payable  to  the  bearer;  for  they  knew  that  the  bill, 
virtually,  bad  no  indorsement  upon  it  by  John  White ;  they  knew  that 
it  came  into  tbe  hands  of  Minet  and  Fector  by  the  delivery  of  Livesey 
and  Co.,  and  that  in  truth,  whatever  semblance  it  bore,  it  was  nothing 
bat  a  bill  payable  to  bearer.  I  contend  that  it  is  not  competent  to  these 
partners  in  the  fraud  to  say,  ^<  It  is  true  we  did  accept  the  bill,  but  we 
meant  nothing,  by  that  acceptance,  but  to  cheat  all  mankind,  let  the  bill 
get  into  what  hands  it  might.  As  little  shall  they  be  permitted  to  say, 
after  having  fabricated  this  paper,  that  it  is  not  according  to  the  law  and 
custom  of  merchants,  which  I  conceive  will  attach  on  the  bill,  notwith- 
standing the  fraud  used  in  its  original  formation.  The  great  principle 
that  I  go  upon  is,  that  parties  to  a  bill  shall  not,  any  more  than  parties 
to  any  deed  or  instrument,  take  advantage  of  their  own  fraud.  In  truth, 
what  is  the  end  and  effect  of  acceptance  but  a  liability  to  pay  ?  The 
aeeeptors  having  given  this  bill  a  currency  when  they  knew  that  it  never 
could  be  paid  to  the  order  of  White,  the  law  will  presume  that  they  in- 
tended that  formality  should  be  waived.  If  it  be  waived,  what  does  it 
remain  but  a  bill  payable  to  bearer  ?  Knowing  that  it  was  impossible 
to  pay  it  in  the  shape  it  bore,  they  accepted  it,  but  knowing  at  the  same 
dme  that  it  was  possible  to  pay  it  in  another.  The  law  will  conclude 
then  that  such  was  their  intent ;  and  I  conceive  that  such  a  construction 
will  be  most  conformable  to  the  policy  which  affects,  and  the  principles 
which  operate  on,  all  commercial  transactions.  That  policy  and  those 
principles  are  bottomed  in  liberality.  Bargains  shall  be  enforced,  under- 
takings shall  be  executed,  and  promises  to  pay  shall  be  performed.  The 
rule  of  law,  that  a  man's  own  acts  shall  be  taken  most  strongly  against 
himself,  obtains  not  only  in  grants,  but  extends  in  principle  to  all  other 
^engagements  and  undertakings.  I  conceive,  therefore,  that  the  p  ^^q  - 
acceptors  of  this  bill  shall  not  be  heard  to  say  in  a  court  of  jus-  L  J 
tiee,  that  as  they  never  intended  to  pay  it,  so  because  they  have  inserted 
White's  name  in  it  they  never  shall  be  compelled  to  pay  it.  On  the 
contrary,  the  law  will  hold  them  more  strictly  to  a  compliance  with  their 
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engagement;  on  the  single  ground  of  their  own  fraud,  and  will  therefore 
still  consider  the  bill  as  capable  of  transfer  by  delivery.  A  bill  of  ex- 
change, in  its  own  nature,  amounts  to  nothing  more  than  an  authority, 
on  one  hand,  to  pay  to  the  order  of  the  person  to  whom  it  is  made  pay- 
able, and,  on  the  other,  to  an  undertaking  on  the  part  of  the  acceptor 
that  he  will  pay  it.  By  his  acceptance  he  puts  himself  into  a  situation 
that  makes  it  obligatory  on  him  to  pay  the  bill,  either  in  the  very  terms 
of  it,  or  as  nearly  as  possible  to  its  literal  import;  and  as  soon  as  he  has 
made  himself  the  principal  debtor  for  the  sum  contained  in  it,  the  law 
raises  a  presumption  against  him.  But  the  presumption  here  cannot  be 
that  the  acceptors  will  pay  it  to  the  order,  of  White,  because  the  faot 
found  makes  that  to  be  impossible,  and  impossible  in  their  own  know- 
ledge. The  name  of  John  White,  then,  must  be  considered  as  if  it  were  | 
not  on  the  bill  at  all,  as  no  name,  as  a  mere  nonentity.  To  whom  then  r~ 
must  the  presumption  arise  that  it  was  intended  to  be  payable,  but  to 
the  only  person  it  could,  namely,  to  the  bearer  ?  And  I  am  of  opinion  -^ 
that  the  great  ends  of  circulation,  the  support  of  credit,  and  the  exten- 
sion of  commerce,  would  be  in  constant  danger  of  fatal  checks,  if  bills 
were  permitted  to  be  so  made  as  to  enable  confederate  acceptors  to  set 
up  their  own  fraud,  as  a  justification  for  refusing  payment  to  a  fair  and 
honest  holder  of  them  for  a  bonsl  fide  valuable  consideration,  which  these 
defendants  are  found  to  have  given.  On  this  question,  therefore,  I  am 
of  opinion,  that  upon  the  matter  found  in  the  special  verdict,  the  bill 
mentioned  in  the  fifth  count  may  be  deemed  a  bill  payable  to  bearer. 

Pkrrtn,  Baron. — As  to  the  second  question,  viz.,  "  Whether  upon  the 
matter  found  in  the  special  verdict,  the  bill  mentioned  in  the  fifth  count 
can  be  deemed  in  law  a  bill  payable  to  bearer  ?"  these  facts  appear  in  the 
r  «fti  1  special  verdict ;  that  the  *name  of  John  White  indorsed  on  the 
L  J  bill  was  done  by  the  drawers  previous  to  the  receiving  the  full 
value  from  the  defendants  in  error;  that  Gibson  and  Johnson  afterwards, 
with  full  knowledge  that  John  White  was  a  nonentity,  and  that  no  person 
with  that  name  had  indorsed  the  bill,  accepted  it.  This  circumstance 
being  known  to  the  acceptors,  there  was  no  imposition  upon  them,  they 
have,  with  their  eyes  open,  ratified  and  confirmed  the  acts  of  the  drawers, 
guaranteed  the  payment  of  the  bill,  and  undertaken  to  discharge  it.  In 
the  case  of  drawing  bills  of  exchange  to  the  order  of  a  fictitious  payee, 
the  drawer  and  acceptor,  knowing  the  fact,  have  no  reason  to  complain 
of  any  injury  to  them.  The  acceptor,  either  upon  the  credit,  or  for  the 
honour  of  the  drawer,  engages  to  pay  the  bill  when  due,  and  can  never 
be  discharged  from  that  engagement  except  by  satisfying  the  bill,  which 
if  he  once  does  to  the  bon&  fide  holder,  he  can  run  no  risk  of  any  claiot 
from  a  fictitious  payee.  Every  person  whose  real  name  and  signature 
appears  on  a  bill  of  exchange,  is  responsible  to  the  extent  of  the  credit 
he  gives  to  it  in  the  negotiation  of  it.  It  is  contrary  to  justice,  and  not 
to  be  endured,  that  fraudulent  drawers  and  acceptors  should  receive  bene- 
fit by  their  own  acts,  and  their  estates  be  exonerated  from  the  demands 
of  their  just  creditors.  The  claim  of  the  defendants  in  error  certainly 
in  justice  and  equity  ought  to  be  supported,  and  I  think  it  may  in  law 
be  maintained  upon  the  fifth  count,  as  on  a  bill  payable  to  bearer.     The 
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iDieat  of  the  drawers  and  acceptors  of  the  bOl  seems  to  be^  to  have 
made  a  negotiable  instrument;  and  if  for  any  defect,  it  cannot  be 
made  so  by  indorsement,  it  is  reasonable  it  should  be  made  yalid  in  any 
way  in  which  that  effect  can  be  produced  :  and  there  does  not  occur  to 
me  any  rule  of  law  to  prevent  its  being  made  good  by  delivery.  If  a 
bill  be  made  payable  ,to  a  person  not  existing,  it  operates  as  a  bill  pay- 
able to  bearer.  Where  the  bill  is  in  the  hands  of  a  purchaser  for  a  full 
and  valaable  consideration  bona  fide,  and  the  acceptor,  before  his  aocept- 
«iice|  is  privy  to  the  non-existence  of  the  payoe,  and  who  cannot  give  an 
order,  it  is  in  effect  and  in  point  of  law  the  same  thing  as  if  made  payable 
to  the  holder,  namely,  the  bearer.  Many  instruments  may  be  enforced 
contrary  to  the  words,  *Co.  Litt.  45  a,  301  b ;  words  of  demise  ^  y^-  ^ 
operate  as  a  grant,  covenant  to  stand  seised,  confirmation,  and  in  l-  J 
other  ways :  at  one  time  they  may  operate  as  a  lease,  at  another  time  as 
a  eonfirmation,  in  order  to  preserve  right  and  do  justice,  the  law  being 
anxious  and  astute  to  obtain  those  purposes.  In  the  case  of  Stone  v. 
Freeland,  cited  3  Term  Bep.  B.  R.  176,  Lord  Mansfield  said,  in  bills  of 
exchange  names  of  payees  were  often  used  of  persons  not  having  exist- 
ence, and  such  bills  indorsed  by  the  drawer ;  and  if  with  knowledge  of 
that  fact  a  bill  is  accepted  and  put  in  circulation,  it  shall  not  lie  in  the 
aooeptor's  mouth  to  say  the  bill  is  a  bad  one.  And  in  that  case  Lord 
Haiufield  held  that  the  acceptor  was  liable,  though  there  was  a  fictitious 
payee,  and  that  such  acceptor  should  not  be  at  liberty  to  deny  the  vali- 
dity of  the  bill,  which,  by  lending  his  acceptance,  he  had  put  in  circula- 
tion. In  Peacock  v.  Rhodes,  Doug.  632,  Lord  Mansfield,  in  giving  the 
opinion  of  the  Court,  said — ^^  The  law  was  settled,  that  the  holder  of  a 
bill  coming  fairly  by  it,  has  nothing  to  do  with  the  transaction  between 
the  original  parties,  except  in  the  single  case  of  a  note  for  money  won  at 
play."  Price  v.  Neale,  3  Burr.  1354,  was  the  case  of  a  forged  bill^ 
which  had  been  accepted  and  paid  to  the  defendant  in  the  course  of 
inde ;  there  Lord  Mansfield  held,  that  the  acceptor  having  given  credit 
to  It  by  his  acceptance,  should  not  recover  back  what  he  had  paid  to  a 
bon&  fide  holder.  In  GoUis  v.  Emmett,  Term  Rep.,  0.  P.  313,  where  a 
bill  was  made  payable  to  a  fictitious  payee  or  order,  it  was  holden  that 
the  indorsee  might  maintain  an  action  against  the  drawer,  as  on  a  bill 
payable  to  bearer.  Under  the  circumstances  stated  in  this  special  ver« 
diet,  I  see  no  distinction  that  can  be  made  between  the  drawer  and  accep- 
tor of  such  bill.  The  bill  indeed  in  this  case,  as  in  Collis  v.  Emmett,  is 
payable  to  John  White  or  order,  but  before  the  plaintiffs  in  error  accept- 
ed it,  they  knew  that  John  White  was  not  in  existence,  and  could  not 
make  an  order :  the  indorsees,  ignorant  of  that  fact,  pay  a  full  value  for 
the  bill ;  the  acceptors  have,  by  lending  their  name,  given  circulation  to 
the  bill,  and  have,  as  I  conceive,  undertaken  to  pay  the  bill  to  such  per- 
son as  shall  bo  the  bon&  fide  holder :  their  engagement  is  to  pay  the  bill 
in  any  way  in  which  it  can  take  effect.  Upon  •the  whole,  there-  p  ^^^  ^ 
fore,  I  concur  with  the  judgment  of  both  the  Courts  of  King's  ^  -■ 
Bench  and  Common  Pleas,  and  my  answer  to  the  second  question  is, 
that  upon  the  matter  found  in  the  special  verdict,  the  bill  mentioned  in 
the  fifth  count  may  be  deemed  in  law  a  bill  payable  to  bearer. 
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Thompson^  Baron. — ^It  is  next  to  be  oonsidered  whether  this  action  can 
be  maintained  on  the  fifth  count  of  the  declaration^  which  treats  the  bill 
as  payable  to  the  bearer,  and  deduces  a  title  to  the  plaintiffs  in  the  action  in 
that  character;  on  which  count  judgment  has  been  given  for  them  by  the 
Court  of  King's  Bench.  To  consider  the  bill  in  question  as  a  bill  paj* 
able  to  bearer,  is  undoubtedly  to  treat  it  as  an  instrument  in  a  different 
form  from  that  in  which  it  appears ;  and  yet  it  is  certain  that  the  bill  is 
not  in  reality  what  it  imports  to  be.  The  construction  which  has  been 
put  upon  this  instrument  by  the  court  below,  is  that  which  will  giyo^ 
effect  to  it,  and  compel  the  defendants  there  to  do  what  in  justice  thej 
are  bound  to  do,  viz.,  to  make  good  the  engagement  they  entered  into 
by  accepting  the  bill ;  viz.,  to  pay  the  amount  of  it.  In  order  to  support 
this  construction,  recourse  must  be  had  to  the  facts  disclosed  by  the 
special  verdict ;  and  there  it  appears  that  Livesey  and  Co.  when  they 
made,  and  Gibson  and  Johnson  when  they  accepted  the  bill,  knew  that 
there  was  no  such  person  as  John  White,  the  supposed  payee  of  the  bill| 
in  existence  to  receive  the  money,  or  authorize  any  other  person  by  in- 
dorsement to  receive  it,  and  that  the  bill  was  incapable  of  being  nego- 
tiated in  that  form.  But  it  was  meant  to  be  a  negotiable  bill  of  ex- 
change, and  has  actually  been  delivered  for  a  valuable  consideration ;  and 
therefore  to  give  effect  to  it,  and  to  what  we  must  take  to  be  the  inten- 
tion of  the  parties,  it  seems  requisite  to  construe  it  (as  between  those 
parties)  a  bill  payable  to  bearer,  and  consequently  assignable  by  the  de- 
livery which  has  taken  place.  It  is  clear,  (as  was  said  by  the  Court  of 
King's  Bench  in  giving  judgment  in  the  case  of  Tatlock  v.  Harris,  in 
Easter  Term,  1789,)  that  many  instruments  may  be  enforced  contrary  to 
the  wording  of  them ;  as  if  B.  tenant  for  the  life  of  C,  and  he  in  re- 
mainder or  reversion  in  fee  having  several  estates  in  the  same  lands,  join 
r  *Q7  1  ^^  *^®  ^*°^®  ^^^^  ^y  *deed ;  during  the  life  of  C.  it  shall  be  con- 
^  -J  sidered  as  the  lease  of  B.,  and  confirmation  of  him  in  reversion 
or  remainder,  and  after  the  death  of  C.  it  is  the  lease  of  the  remainder- 
man, and  the  confirmation  of  B.,  according  to  Co.  Lit.  45  a.  The  case 
of  Collis  V.  Emmett,  determined  by  the  Court  of  Common  Pleas  in  Hilary 
Term,  1790,  which  is  reported  in  the  Term  Reports  of  that  Court,  and 
which  has  been  referred  to  in  the  argument,  appears  to  have  been  decid- 
ed on  the  same  principle  with  the  present  case.  There  the  defendant 
wrote  his  name  on  a  blank  paper,  and  delivered  it  to  Livesey  and  Co.  for 
the  purpose  of  drawing  a  bill  of  exchange  for  such  sum,  and  payable  to 
such  person  as  they  should  think  fit.  Livesey  and  Co.  drew  a  bill  on 
the  paper  over  the  defendant's  name  for  ^£1551  upon  themselves,  payable 
to  George  Chapman  or  order,  which  a  clerk  of  Livesey  and  Co.  accepted 
for  them ;  and  with  the  authority  of  Livesey  and  Co.  the  name  of  George 
Chapman  was  indorsed  upon  the  paper.  This  bill  was  then  delivered  for 
a  valuable  consideration  to  a  person  on  behalf  of  one  Jeffrey,  who  nego- 
tiated it  with  the  plaintiffs :  there  was  no  such  person  as  Chapman  the 
supposed  payee.  In  an  action  brought  by  the  plaintiffs  against  Emmett 
as  the  drawer  of  the  bill,  the  Court  held  upon  a  special  verdict  that  the 
plaintiffs  might  recover  against  him  as  the  drawer  of  a  bill  payable  to 
bearer,  on  a  count  to  that  effect.     Upon  the  whole;  therefore^  I  conceivej 
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on  this  special  verdict,  that  the  bill  mentioned  in  the  fifth  count  may  be 
deemed  in  law  a  bill  payable  to  bearer. 

Gould,  J. — The  next  consideration  is,  whether  the  ground  taken  by 
the  Coart  of  King's  Bench  to  construe  it  to  be  a  bill  under  the  circum- 
stances of  the  case  payable  to  bearer,  is  right,  ut  res  magis  valeat  quam 
pereat;  whether  when  it  is  impossible  for  the  instrument  to  operate 
literally,  the  equity  of  the  law  will  not  put  such  a  sense  upon  it  as 
will  answer  the  intention  of  the  parties  and  give  it  effect.  It  would 
be  enough  to  say  to  give  it  effect  to  the  innocent  party,  but  I  do  not 
hesitate  to  speak  plurally,  the  intention  of  the  parties,  since  it  appears 
that  both  drawers  and  acceptors  knew  it  could  not  have  effect  literally 
in  the  form  in  which  it  was  fabricated,  and  as  I  have  already  observed, 
the  law  will  not  endure  that. they  should  ^allege  that  their  r^coo-i 
intention  was  fraudulent ;  for  allegans  suam  turpitudinem  non  ^  -J 
e$t  avdiendus.  It  is  a  rule  of  law,  that  every  instrument  shall  be  con- 
straed  in  the  most  forcible  manner  against  the  maker.  The  argument 
then  results  to  this :  it  was  in  the  power  of  the  drawers  and  acceptors 
(for  it  is  evident  they  acted  in  concert)  to  have  framed  the  bill  to  be 
ptyable  to  a  real  person  or  order,  or  to  bearer,  and  in  either  case  it 
would  have  been  effectual  to  charge  the  drawers,  and  after  acceptance 
the  drawees.  But  they  do  not  choose  to  take  the  first  course ;  and  it 
is  highly  probable  (I  might  say  apparent)  that  the  reason  was,  they  knew 
that  no  substantial  payee  would  indorse  the  bill,  and  so  their  purpose 
in  that  form  would  be  defeated.  They  therefore  resort  to  an  elusory 
form,  which  could  not  in  that  shape  have  any  force  or  effect.  It 
remains  then  that  it  should  be  construed  that  they  meant  the  bill  should 
be  payable  to  bearer,  as  being  the  only  way  in  which,  in  its  original 
formation,  it  could  take  effect  and  oblige  them  as  a  bill  of  exchange. 
No  violence  is  done  ^  it  follows  and  enforces  what  must  be  presumed  to 
be  their  intention,  the  payment  to  the  person  justly  entitled  to  the  money. 
No  inconvenience  can  ensue,  because  by  the  satisfaction  of  the  bill  all 
&rther  circulation  of  it  is  at  an  end.  For  these  reasons  I  am  of  opinion, 
that  the  Court  of  King's  Bench  had  sufficient  foundation  to  decide  for 
the  plaintiffs  on  the  fifth  count. 

Lord  Chief  Baron  Etre Upon  this  record  three  questions  are  made; 

the  last  is  in  substance,  whether  this  special  verdict  will  sustain  any  one 
of  the  ten  counts  in  the  declaration,  except  the  fifth  ?  In  order  to  narrow 
this  question,  and  to  introduce  what  appears  to  me  to  be  the  real  pointy 
it  may  be  proper  to  observe  in  this  place,  that  five  of  the  ten  counts  in 
the  declaration,  namely,  the  third,  seventh,  eighth,  ninth,  and  tenth, 
seem  to  be  laid  out  of  the  case  by  the  special  verdict.  The  bill  is  not 
made  payable  to  Livesey,  Hargreave,  and  Co.  by  the  name  of  John 
White,  which  is  stated  in  the  third  count;  nor  is  it  made  payable  to  them 
by  the  medium  stated  in  the  seventh  count,  that  there  was  a  partnership 
trading  in  both  firms ;  and  the  fact  found,  that  the  acceptors  had  no  money 
in  their  hands  either  of  the  drawers  or  of  the  plaintiffs,  seems  to  exclude 
*the  three  last  counts.  As  to  those  three  last  counts  it  is  to  be  p  ^gg  -. 
observed,  in  addition  to  the  effect  of  the  finding  in  the  negative,  L  ^ 
that  if  there  had  been  no  such  negative  finding,  still  the  special  verdict 
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would  not  have  supported  those  ooants,  the  finding  amonnting  at  beet  to 
nothing  more  than  evidence  of  the  fact  of  money  had  and  received^  which, 
according  to  the  rules  which  govern  the  application  of  special  verdicts  to 
the  matters  in  issue,  is  always  deemed  an  insufficient  finding.  I  have 
said  that  I  object  to  the  three  last  counts,  one  of  which  is  for  money 
paid;  &c.,  that  they  are  not  found.  I  go  farther,  and  say  that  the  evi- 
dence which  might  have  supported  either  of  those  counts  is  not  found, 
and  particularly  the  evidence  which  might  have  supported  the  count  for 
money  paid,  &c.  The  theory  of  a  bill  of  exchange  is,  that  the  bill  is  aa 
assignment  to  the  payee  of  a  debt  due  from  the  acceptor  to  the  drawer, 
and  that  acceptance  imports  that  the  acceptor  is  a  debtor  to  the  drawer, 
or  at  least  has  the  effects  of  the  drawer's  in  his  hands.  But  in  an  action 
wherein  the  declaration  is  upon  the  bill  itself,  creating  a  duty  by  the 
custom  of  merchants,  this  is  all  out  of  the  case.  In  any  other  action  of 
assumpsit  at  common  law  founded  upon  a  bill  of  exchange,  the  bill  is 
offered  as  evidence  only  of  the  duty.  It  has  been  expressly  determined 
that  a  general  indebitatus  assumpsit  will  not  lie  upon  a  bill  of  exchange ; 
but  the  indebitatus  must  be  for  some  duty,  such  as  money  lent,  £c.,  and 
the  bill  is  offered  as  evidence  of  that  duty.  Now,  when  it  is  offered  aa 
evidence  of  the  duty,  it  is  but  evidence ;  and  any  of  the  presumptions 
which  the  writing  affords  may  be  contoidicted  by  evidence,  and  from  the 
whole  of  the  evidence  the  jury  must  draw  the  conclusion  of  fact  that  so 
much  money  was  lent,  so  much  had  and  received,  &c.  The  presumptions 
of  evidence  which  the  writing  affords,  have  no  application  to  the  assumpsit 
for  money  paid  by  the  payee  or  holder  of  a  bill  to  the  use  of  the  acceptor : 
it  must  be  a  very  special  case  which  will  support  such  an  assumpsit.  I 
Can  conceive  a  case,  in  which  an  acceptance  might  be  evidence  of  money 
paid  by  the  payee  to  the  use  of  the  acceptor.  I  may  borrow  of  one  man 
to  lend  to  another,  and  if  the  person  of  whom  I  borrow  the  money  pays 
it  by  my  order  into  the  hands  of  him  to  whom  I  mean  to  lend  it,  this 
might  be  a  ground  upon  which  a  jury  might  find  that  the  money  waa 
r*d01  *P^^  ^^  ^y  ^^^'  ^  ^^^^  ^^  exchange  may  be  the  medium  by 
L  J  which  I,  the  acceptor,  borrow  the  amount  of  the  bill  of  the  payee 
to  lend  to  the  drawer ;  and  when  the  payee,  with  the  privity  of  me,  the 
acceptor,  and  at  my  request,  pays  to  tiie  drawer  the  amount  of  the  biU, 
the  money  so  paid  may  be  said  to  be  paid  to  the  drawer  to  the  use  of  me 
the  acceptor.  But  upon  this  special  verdict  neither  the  fact  nor  the  evi- 
dence of  the  fact  is  found.  The  payee's  money  is  not  found  to  have  been 
advanced  to  the  drawer  at  the  request  of  the  acceptor,  with  his  privity, 
or  with  any  sort  of  communication  with  him.  No  man  will  deny  that 
before  the  acceptance  it  was  a  loan  to  the  drawer,  for  which  the  drawer 
was  debtor  to  the  payee.  The  mere  acceptance,  without  any  oommuni- 
oation  of  the  circumstances  attending  that  loan,  could  not  alter  the  natiue 
of  the  acceptor's  engagement,  nor  amount  to  a  ratification  of  anything 
which  had  passed  between  the  drawer  and  the  payee,  nor  charge  the 
acceptor  beyond  the  ordinary  effect  of  his  acceptance. 

But  farther,  ratification  supposes  something  which  may  be  ratified : 
but  there  is  nothing  found  by  this  special  verdict  to  have  passed  between 
the  drawer  and  the  payee^  in  any  manner  involving  the  acceptor,  or  which 
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the  acceptor  oonld  ratify.  We  are  not  first  to  presume  a  transaction 
between  the  drawer  and  payee^  which  would  charge  the  acceptor,  and  then 
make  his  acceptance  a  ratification  of  that  transaction.  There  are  only 
two  facta  stated  which  in  any  manner  concern  the  acceptor.  He  had  no 
Elects  in  his  hands  of  the  dntwer's,  and  he  knew  that  the  payee  was  ficti* 
tioos.  The  aoceptanccy  the  acceptor  having  in  fact  no  effects  in  his  hands, 
approaches  nearer  to  an  undertaking  for  the  debt  of  another  which  had 
been  preyiously  contracted,  than  to  any  other  species  of  contract  at  the 
common  law.  The  acceptor's  knowledge  that  the  payee  was  fictitious  may 
infect  the  eontraot  he  has  entered  into  with  fraud,  but  cannot  alter  the 
natare  of  the  contract  itself.  I  remain  therefore  of  opinion  that  the 
three  last  counts,  which  are  general  indebitatus  assumpsit  for  duties, 
cannot  be  supported  by  this  special  verdict.  And  upon  the  discussion  of 
the  question,  it  appears  to  me  that  the  argument  is  more  conclusively 
against  the  ninth  connt,  for  money  paid  to  the  use  of  the  acceptor,  than 
against  the  others. 

*The  fourth  count,  which  is  in  the  common  form  of  declaring  ^^  g,  -. 
by  an  indorsee  of  an  inland  bill  of  exchange  against  the  acceptor,  ^  J 
and  supposing  the  original  payee  to  have  indorsed  immediately  to  him, 
striking  out  the  intermediate  indorsements,  must  ako  be  laid  out  of  the 
ease,  because  in  the  first  place  there  is  an  intermediate  indorsement  found| 
and  in  the  next  place  it  is  found  that  the  original  payee  did  not  indorse 
to  any  body. 

The  general  question  upon  the  matter  found  in  the  special  verdict, 
will  then  be  reduced  to  this  question,  Whether  the  matter  of  the  special 
verdict  will  support  any  one  of  the  four  remaining  counts,  viz.,  the  first, 
seeond,  fifth,  or  sixth  t 

There  is  a  preliminary  question,  viz.,  <<  Whether  the  making  of  the 
instniment  declared  upon,  appears  upon  the  special  verdict  to  be  so  crim- 
inal that  the  policy  of  the  law  will  not  suffer  an  action  to  be  founded 
npon  sueh  an  instniment  V  which  will  be  disposed  of  by  observing,  that 
(although  the  transaction  stated  in  the  special  verdict  appears  to  be  of  a 
very  criminal  nature,  perhaps  sufficient  to  have  warranted  a  charge  of 
forgery  against  both  the  drawers  and  accepters  of  this  bill,  and  also  to 
have  warranted  the  finding  of  all  that  is  necessary  to  constitute  the  crime 
of  fwgery,  in  both)  the  crime  does  not  appear  upon  this  special  verdict 
so  constiloted.  There  is  no  fraudulent  intention  found,  which  is  of 
the  essence  of  the  crime;  consequently,  the  question  whether  the  policy 
of  the  law  would  suffer  an  action  to  be  founded  upon  ^e  crime,  does  not 
arise.  Upon  this  question  there  is  no  difference  of  opinion,  and  there* 
fore  I  forbear  troubling  the  house  with  any  particular  discussion  of  it ; 
sod  I  return  to  the  question,  Whether  the  special  verdict  will  support 
say,  and  which  of  the  four  counts  before  enumerated,  viz.,  the  first, 
second,  fifth,  or  sixth,  which  will  include  all  that  remains  to  be  answered 
of  the  second  and  third  questions  proposed  to  the  Judges  ? 

And  upon  the  first  view  of  the  case,  and  comparing  the  facts  stated  in 
the  special  verdict  with  the  state  of  the  plaintiff's  case  in  his  first  count, 
they  tally  so  exactly,  that  I  am  obliged  to  acknowledge  that  the  matter 
m  this  special  Terdiot  is  a  direct  proof  of  the  fact  stated  in  this  count  % 
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and  one  might  have  expected,  that  the  plaintiff  would  have  had  judg- 
ment upon  that  count  in  his  favour  if  on  any.  I  agree  likewise  that  the 
r  *Q2 1  '^P^^^^  ^verdict  finds  all  the  material  facts  upon  which  the  second 
I-  J  and  sixth  counts  proceed.  It  is  a  mere  conclusion  of  law  from 
the  factSj  that  in  the  first  and  second  counts,  by  reason  of  the  pre* 
mises,  the  acceptor  became  liable  to  pay  the  contents  of  the  bill  to  the 
plaintiff;  and  in  the  sixth  count,  that  by  reason  of  there  being  no  such 
person  as  John  White,  the  contents  of  the  bill  became  payable  to  the 
bearer.  The  real  question,  therefore,  with  regard  to  those  three  counts 
is,  not  whether  the  facts  found  will  sustain  them,  but  whether  the  counts 
themselves  are  sufficient  in  law  to  maintain  the  plaintiffiB'  action  ?  Why 
was  not  the  judgment  taken  upon  one  or  the  other  of  these  three  counts  f 
I  can  imagine  but  one  reason,  namely,  that  the  plaintifiis  did  not  daro  to 
risk  their  judgment  upon  either  of  them,  supposing  that  they  entered  up 
the  judgment  at  their  peril ;  or  if  it  was  the  deliberate  act  of  the  Court, 
that  the  Court  were  of  opinion  that  neither  of  those  three  counts  could 
be  sustained  in  point  of  law.  I  do  humbly  conceive,  that  they  cannot 
be  sustained  in  point  of  law,  and  that  this  will  be  material  to  the  argu* 
ment  upon  the  second  question  which  applies  to  the  fifth  count,  I  may 
say  decisive  of  it.  For  if  it  be  not  a  just  conclusion  of  law  in  the  sixth 
count,  that  by  reason  of  the  bill  being  made  payable  to  a  fictitious  payee, 
the  contents  of  the  bill  became  payable  to  the  bearer,  I  apprehend  it  will 
be  extremely  difficult  to  find  any  other  ground  in  law,  upon  which  the 
bill  mentioned  in  the  fifth  count  can  be  deemed  in  law  a  bill  payable  to 
bearer :  and  I  need  not  observe  that  the  plaintiffs  have  nothing  but  a 
conclusion  of  law  to  rely  upon,  for  maintaining  this  fifth  count;  the 
mere  fact  found  by  the  special  verdict  being  in  direct  opposition  to  the 
fact  stated  in  the  fifth  count. 

I  shall  make  a  few  introductory  observations^  which  I  apprehend  will 
apply  to  all  these  counts.  And  first  I  observe,  that  the  questions  which 
arise  upon  this  record  are  questions  which  relate  to  the  plaintiff's  decla- 
ration, and  not  to  the  defendant's  plea ;  to  the  plaintiff's  title  to  sue,  and 
not  to  the  defence  set  up  against  that  title.  I  presume  it  must  be  ad- 
mitted to  me,  that  a  plaintiff  who  sues  upon  a  bill  of  exchange  must  show 
a  title  to  sue  upon  it,  in  the  same  manner  as  every  other  plaintiff 
must  show  a  sufficient  title  to  enable  him  to  maintain  the  action 
which  he  brings.  Bills  of  exchange  being  of  several  kinds,  the 
r  *<)S  1  *^^^^^  ^^  ^^^  ^P^^  ^°y  ^^^  ^^^^  ^^  exchange  in  particular,  will 
L  J  depend  upon  what  kind  of  bill  it  is,  and  whether  the  holder 
claims  title  to  it  as  the  original  payee,  or  as  deriving  from  the  original 
payee,  or  from  the  drawer,  in  the  case  of  a  bill  drawn  payable  to  the 
drawer's  own  order,  who  is  in  the  nature  of  an  original  payee.  The  title 
of  an  original  payee  is  immediate,  and  apparent  on  the  face  of  the  bill. 
The  derivative  title  is  a  title  by  assignment,  a  title  which  the  common 
law  does  not  acknowledge,  but  which  exists  only  by  the  custom  of  mer. 
chants.  As  it  is  by  force  of  the  custom  of  merchants,  that  a  bill  of 
exchange  is  assignable  at  all,  of  necessity  the  custom  must  direct  how  it 
shall  be  assigned ;  and  in  respect  to  bills  payable  to  order,  the  custom  has 
directed  that  the  assignment  should  be  made  by  a  writing  on  the  bill 
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called  an  indorsement,  appointing  the  contents  of  that  bill  to  be  paid  to 
some  third  person ;  and  in  respect  of  bills  drawn  payable  to  bearer,  that 
the  assignment  should  be  constituted  by  delivery  oDly.  This  is  simple 
and  obvious ;  every  man  who  can  read  can  discover  whether  the  holder  of 
a  bill  claims  to  be  the  assignee  of  it  as  indorsee,  or  as  bearer.  If  it 
ahoold  be  questioned  whether  a  bill  payable  to  bearer  passes  by  assign, 
ment,  or  whether  every  bearer  is  not  an  original  payee,  as  being  within 
the  description  in  the  bill  itself  of  the  original  payee,  it  does  not  appea:^ 
to  me  to  be  necessary  to  this  argument  that  this  question  shall  be  decided. 
I  am  content  that  it  should  be  taken  either  way.  In  either  case  the  title 
of  a  bearer  is  self-evident,  the  title  of  an  indorsee  appears  by  the  in. 
donement  itself,  the  truth  of  which  is  guaranteed  by  the  highest  penal 
sanctions.  Everything  which  is  necessary  to  be  known,  in  order  that  it 
may  be  seen  whether  a  writing  is  a  bill  of  exchange,  and  as  such  by  the 
custom  of  merchants  partakes  of  the  nature  of  a  specialty,  and  creates  a 
debt  of  duty  by  its  own  proper  force,  whether  by  the  same  custom  it  be 
assignable,  and  how  it  shall  be  assigned,  and  whether  it  has  in  fact  been 
assigned  agreeable  to  the  custom,  appears  at  once  by  the  bare  inspection 
of  the  writing ;  with  the  circumstance,  in  the  case  of  a  bill  payable  to 
bearer,  of  that  bill  being  in  the  possession  of  him  who  claims  title  to  it 
The  wit  of  man  cannot  devise  anything  better  calculated  for  circulation. 
The  value  of  the  writing,  *the  assignable  quality  of  it,  and  the  ^  ^.  ^ 
particular  mode  of  assigning  it,  are  created  and  determined  in  the  ^  -■ 
origiDal  frame  and  constitution  of  the  instrument  itself;  and  the  party 
to  whom  such  a  bill  of  exchange  is  tendered  has  only  to  read  it,  need 
look  no  further,  and  has  nothing  to  do  with  any  private  history  that  may 
belong  to  it. 

The  policy  which  introduced  the  simple  instrument  demands  that  the 
umplicity  of  it  should  be  protected,  and  that  it  never  should  be  entan- 
gled  in  the  infinitely  complicated  transactions  of  particular  individuals, 
into  whose  hands  it  may  happen  to  come.  Hitherto  that  policy  has  pre- 
vailed. We  shall  all  agree,  that  if  a  man  claims  to  be  entitled  to  a  bill 
of  exchange  drawn  payable  to  a  real  payee  or  order,  and  has  not  an  in- 
dorsement by  the  payee,  he  cannot  count  upon  it  as  upon  a  bill  of  exchangei 
though  he  should  have  paid  to  that  payee  the  full  value  of  it,  and  though 
it  were  bargained,  sold,  assigned,  and  conveyed  to  him,  by  every  form  of 
conveyance  which  courts  of  law  and  equity  in  this  country  have  recog. 
nised.  This  policy  has  lately  prevailed  so  authoritatively,  that  two  juries 
andei  the  direction  of  a  noble  and  learned  Judge,  have  established,  as  far 
IS  their  verdict  could  establish,  a  title  by  indorsement  from  one  of  the 
name  of  the  payee,  who  was  not  the  real  payee  in  whose  favour  the  bill 
was  drawn,  bu^  into  the  hands  of  whom  the  bill  fell  by  some  accident  or 
negligence  in  the  drawer.  Possibly,  as  names  are  but  designations  of 
persons,  and  that  bill  was  in  fact  not  made  payable  to  that  person,  these 
verdicts  may  not  be  acquiesced  in,  and  the  question  as  to  that  indorse, 
ment  may  be  considered  as  not  finally  settled.  While  I  am  speaking  I 
hear  from  authority  that  the  question  is  not  finally  settled,  for  that  the 
last  verdict,  which  I  had  understood  to  be  general,  is  a  special  verdict; 
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but  the  very  question  is  an  illustration  of  the  proposition  that  a  bill  of 
exchange  is  what  it  imports  to  be  upon  the  face  of  it. 

The  plaintifis  in  this  cause  have  taken  upon  themselves  to  count,  in 
that  part  of  their  declaration  which  I  am  now  examining,  upon  a  bill  of 
exchange,  and  to  state  a  title  to  that  bill  bj  assignment.  In  their  fourth 
oount  they  state  a  strict  title  to  it  by  indorsement  from  John  White  the 
nominal  payee.  The  special  verdict  has  found  the  writing  upon  which 
r  ftQ^  1  the  ^question  arises,  to  be  an  instrument  in  writing  purporting 
L  J  to  be  a  bill  of  exchange  drawn  payable  to  Mr.  John  White  or 
order ;  but  the  special  verdict  has  directly  negatived  the  supposed  in- 
dorsement  by  John  White,  and  I  think  we  all  agree  that  upon  the 
fact  the  plaintiffs  have  failed  to  make  out  that  title.  If  my  introduce 
tory  observations,  are  well  founded,  it  should  seem  that  the  plaintiffs  can 
make  no  other  title  to  a  bill  of  exchange  so  constituted.  At  the  common 
law  it  was  not  assignable  at  all ;  it  is  assignable  by  the  custom  of  mer- 
chants only ;  and  the  custom  of  merchants  directs  that  the  assignment 
should  be  by  indorsement  from  the  person  to  whom  it  is  drawn  payable ; 
and  I  have  supposed  it  to  be  agreed,  that  if  the  payee  was  a  real  person 
it  could  by  no  possibility  be  transferred  in  any  other  manner.  But  the 
plaintiff  have  stated  a  title  of  a  different  kind  in  their  first  'and  second 
counts,  adapted  to  the  truth  of  the  case  as  it  stands  established  by  this 
special  verdict.  They  agree  that  this  bill  was  drawn  payable  to  John 
White  or  order,  but  they  say  the  name  John  White  is  a  fictitious  name, 
and  his  indorsement  consequently  fictitious  >  that  this  was  known  to  the 
acceptors  when  they  accepted,  that  they,  the  plaintiffs,  received  the  bill 
from  the  drawer  with  his  indorsement  upon  it  by  procuration ;  and  by 
reason  of  all  this  they  insist,  that  though  they  have  no  indorsement  from 
John  White,  yet  that  according  to  the  usage  and  custom  of  merchants 
the  acceptors  became  liable  to  pay  the  value  of  the  bill  to  them.  Where 
the  traces  are  to  be  found  of  the  usage  and  custom  of  merchants  apply- 
ing to  such  a  case  I  have  not  yet  discovered.  This  conclusion  is  a  con- 
clusion of  the  law  merchant,  or  it  is  nothing.  How  is  it  to  be  deduced? 
Surely  no  logician  would  draw  such  a  conclusion  from  such  premises  so 
stated.  If  it  be  the  arbitrary  rule  of  positive  law  governing  a  case  so 
stated,  I  ask,  where  is  that  rule  to  be  found  ?  If  no  such  rule  is  to  be 
found  expressly  laid  down  in  the  law  merchants,  is  it  to  be  collected  bj 
inference  from  any  of  the  known  rules  of  that  law  ?  Is  it  not  a  mon- 
strous absurdity  to  suppose  that  the  usage  and  custom  of  merchants  can 
have  anything  to  do  with  a  case  which  upon  the  bare  state  of  it  is  only 
fit  for  the  Old  Bailey  to  give  the  rule  upon  ?  What  is  the  proposition  of 
r *QA  1  ^^^  plaintiflb,  reduced  ^to  the  fewest  words  possible?  "We  are 
l-  -I  not  the  assignees  of  this  bill  of  exchange  by  the  indorsement  of 
the  payee,  it  is  impossible  we  should  be,  beeause  in  truth  there  was  no 
payee  in  existence;  therefore  according  to  the  usage  and  custom  of  mer- 
chants we  are  entitled.''  Whereas  the  conclusion  which  the  custom 
makes,  must  be,  « Therefore  you  are  not  entitled."  The  common  law 
must  say  the  same  thing.  It  must  say,  <<  it  is  only  by  force  of  the  cus- 
tom of  merchants  that  this  chose  in  action  can  be  claimed  by  an 
assignee ;  you  have  not  made  yourselves  assignees  according  to  the  custom 
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of  merehants,  therefore  the  common  law  cannot  recognise  jonr  title.'^ 
These  plaintifi,  instead  of  showing  themselves  assignees  according  to  the 
enstom,  have  confessed  that  they  are  not  such  assignees,  and  in  doiog  this 
they  have  furnished  another  argument  against  their  title,  to  which  I  could 
never  find  an  answer,  vis.,  that  this  supposed  bill  of  exchange  was  in  its 
original  conception  a  mere  nullity,  a  piece  of  waste  paper,  upon  which 
the  custom  of  merchants  never  attached,  in  which  no  man  ever  had  an 
interest,  and  in  which,  consequently,  no  interest  could  be  transferred  under 
any  pretence  of  indorsement  by  anybody,  or  by  delivery  of  possession, 
or  in  any  other  manner  whatsoever. 

This  argument  may  require  a  little  more  examination  and  discussion. 
I  will  go  by  steps.  If  I  put  in  writing  these  words,  « I  promise  to  pay 
jS500  on  demand,  value  received,"  without  saying  to  whom,  it  is  waste 
paper.  If  I  direct  another  to  pay  «6500  at  some  day  after  date  for 
value  received,  and  not  say  to  whom,  it  is  waste  paper.  Will  it  mend 
the  matter  if  I  say  <<I  promise  to  pay  j6500,''  or  if  I  direct  another 
"  to  pay  £500  to  the  pump  at  Aldgate  ?"  I  use  that  vulgar  expres- 
sk>n  because  it  has  been  used,  and  because  it  forcibly  expresses  the 
idea  I  wish  to  convey;  what  is  a  fictitious  payee  but  the  pump  at 
Aldgate f  If  I  add,  <<or  order,"  what  difierence  does  it  make?  If  I 
add,  "or  bearer,"  there  is  a  very  sensible  difference.  There  may 
be  a  bearer,  but  in  the  nature  of  things  there  can  be  no  order.  The 
bill  therefore  cannot  be  transmitted  by  order :  the  fictitious  payee  can  no 
more  order  than  the  pump  at  Aldgate  can  order.  Such  a  bill  then  is  a 
mere  nullity  in  its  original  conception,  and  must  ever  remain  a  mere 
nullity.  It  is  impossible  ever  to  animate  it  or  give  it  motion  *or  ^  ^,-  ^ 
transmlssibility.  The  drawers  of  this  declaration  saw  these  dif-  ^  •> 
ficulties  in  the  title  of  the  plaintiffs  claiming  to  sue  on  a  bill  of  ex* 
change  payable  to  John  White,  a  fictitious  payee,  or  order ;  and  there- 
fore in  the  fifth  and  sixth  counts  they  made  a  bold  attempt  to  manufac- 
ture the  bill  anew.  But  they  seem  not  to  have  made  the  best  use  of 
their  materials.  If  they  had  declared  upon  a  bill  drawn  by  Livesey  and 
Co.  (the  indorsers  by  procuration)  payable  to  plaintiffs  or  their  order, 
they  might  have  alleged  that  our  books  say^hat  every  indorsement  is  a 
new  bill ;  and  if  that  be  so,  this  bill  is  a  new  bill,  wherein  the  indorsers 
are  drawers  and  the  indorsees  the  payees.  But  they  have  not  chosen  to 
take  this  ground.  In  the  fifth  count  they  say  simply,  that  the  bill  was 
drawn  payable  to  bearer  ;  in  the  sixth  they  say,  that  the  bill  was  drawn 
payable  to  Mr.  John  White  or  order,  but  that  the  payee  was  fictitious, 
and  therefore  the  contents  of  the  bill  became  payable  to  the  bearer,  ac- 
cording to  the  eflbcts  and  meaning  of  it.  This  last  statement  has  the 
merit,  at  least  of  being  very  distinct :  and  though  it  determines  the 
eonstrucUon  of  the  bill  by  a  fact  dehors  the  bill,  (for  it  cannot  appear 
on  the  face  of  the  bill  itself  that  the  payee  is  fictitious,)  it  is  a  fact  ex- 
isting at  the  moment  when  the  bill  was  &bricated  3  whereas  in  arguing 
the  special  verdict  as  applied  to  the  fifth  count,  to  show  that  this  bill, 
though  purporting  to  be  drawn  payable  to  order,  was,  in  the  eye  of  the 
law  merchant,  a  bill  payable  to  bearer,  it  becomes  a  very  complex  case. 
The  subsequent  indorsement  in  the  name  of  John  White,  the  indorse- 
ment  by  procuration  from  Livesey,  Hargreave,  and  Co.,  and  the  accep- 
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tore'  knowledge  of  the  circumstances,  are  all  called  in  to  assist  in  the 
demonstratioQ  that  this  is  a  hill  payable  to  hearer.  With  the  drawers  of 
this  declaration  I  am  at  issue,  with  respect  to  the  sixth  count,  upon  a 
very  short  point.  They  say  that  a  bill  drawn  to  a  fictitious  payee  is  a 
bill  payable  to  bearer,  according  to  the  effect  and  meaning  of  it :  I  saj 
that  such  a  bill  is  a  mere  nullity.  To  my  apprehension  it  is  not  a  yery 
sound  argument  that  it  must  be  payable  to  bearer  because  it  cannot  be 
payable  in  any  other  manner.  I  observe  that  it  is  not  even  stated  in  the 
sixth  count,  that  by  reason  of  the  payee  being  fictitious  the  bill  became 
r  ♦QR 1  P^J^^^®  ^^  bearer  according  to  the  usage  and  ^custom  of  mer- 
L  -I  chants  3  but  the  words,  <<  according  to  the  effect  and  meaning 
of  the  bill,"  are  substituted  in  the  room  of  those  other  words.  Upon  what 
authority  was  it  said  that  such  was  the  effect  and  meaning  of  this  bill  ? 
It  is  directly  contrary  to  the  purport  of  it.  If  the  intention  of  the 
drawers,  the  acceptors,  or  the  plaintiffs  themselves,  will  assist  us  to  find 
out  the  intent,  which  the  purport  of  the  bill  is  to  be  supposed  not  to  have 
sufficiently  conveyed,  they  all  consider  this  bill  as  a  bill  not  payable  to 
bearer,  but  as  a  bill  to  pass  by  indorsement  in  strict  conformity  to  its 
purport ;  and  there  are,  in  fact,  indorsements  upon  it.  Where  then  is 
the  authority  for  the  averment,  that  it  was  according  to  the  effect  and 
meaning  of  this  bill  that  the  contents  should  become  payable  to  bearer  f 
Is  there  any  better  proof  of  this  averment  than  it  must  be  so  because  it 
could  not  be  payable  to  order  ? 

Thus  far  I  have  considered  this  bill  simply  as  a  bill  drawn  to  a  ficti- 
tious persoji  or  order,  without  more,  with  a  view  to  the  allegations  in  the 
sixth  count.  If  we  go  a  step  further,  we  get  into  the  particular  circum- 
stances stated  in  the  special  verdict,  and  the  general  proposition  in  the 
sixth  count  is  then  abandoned.  I  am  now  to  enter  upon  a  discussion  of 
those  circumstances.  In  examining  the  argument  upon  the  particular 
circumstances  of  the  case  of  these  plaintiffs,  as  stated  in  the  special  ver- 
dict, with  a  view  to  the  application  of  them  to  any  of  the  counts,  and 
particularly  to  the  fifth  count,  to  which  they  have  been  supposed  capable 
of  being  applied,  I  confess  I  have  great  difficulties  to  encounter.  Trans- 
actions are  stated  which  arose  subsequent  to  the  making  of  the  bill :  how 
they  can  affect  the  construction  of  the  instrument  at  all,  what  the  chain 
of  reasoning  is,  how  they  conclude  to  make  a  bill,  drawn  payable  to  John 
White  or  order,  a  bill  payable  to  bearer  rather  than  a  bond,  I  confess 
myself  at  a  loss  to  comprehend.  The  sixth  count  supposes  this  metamor- 
phosis to  have  been  the  immediate  effect  of  the  payee  being  fictitious;  then 
this  was  a  bill  payable  to  bearer  before  the  delivery  of  it  to  the  plaintiffs, 
before  the  acceptance,  and  before  the  false  indorsement  of  the  name  of 
John  White,  and  the  real  indorsement  of  the  drawers  by  procuration  ; 
then  an  honest  acceptor,  who  did  not  know  the  fact  of  the  payee  being 
r  *Q0 1  ^^^^^^^"^9  became  Abound  to  pay  this  bill  to  any  man  who  brought 
I-  J  it  without  an  indorsement  ?  Is  an  honest  acceptor  to  be  put  into 
that  predicament  f  When  he  requires  an  indorsement  as  the  title  of  the 
holder  to  demand  payment  of  him,  agreeable  to  the  purport  of  the  bill, 
is  he  to  be  answered  with  an  action  and  a  recovery  against  him  by  the 
bearer,  upon  proof  made  at  the  trial  of  a  fact  (of  which  he  knew  nothing) 
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itaX  the  payee  was  fictitioas,  by  reason  whereof,  according  to  the  effect 
aod  meaning  of  the  bill,  the  contents  became  payable  to  the  bearer? 
This  surely  is  too  strong  to  be  insisted  upon.  The  sixth  count  must 
therefore  be  abandoned,  and  the  knowledge  of  the  acceptor  must  be  taken 
in  aid  to  eke  out  this  extraordinary  proposition.  The  fact,  as  it  is  stated 
in  the  special  verdict,  is,  that  the  acceptors  at  the  time  of  their  accept- 
ance, knew  that  the  payee  was  fictitious.  The  argument  which  is  built 
upon  this  fact,  if  I  understand  it,  is  argumentum  ad  hominem,  that  he 
shall  never  be  permitted  to  defend  himself  by  alleging  that  the  payee 
was  fictitious,  and  therefore  that  the  plaintiffs  have  no  title.  The  argu- 
ment is  pushed  one  step  further,  it  is  said,  as  against  him  it  shall  be  a 
bill  payable  to  bearer.  We  have  legal  principles  which  govern  the  argu- 
mentum ad  hominem  ;  as  far  as  they  will  lead  mo  I  am  content  to  follow 
them;  but  I  dare  not  go  further.  I  am  ready  to  admit  that  beyond  the 
strict  legal  es topples  by  deed  and  in  pais,  we  have  received  into  the  law 
of  England  a  sort  of  moral  estoppel.  We  say,  no  man  shall  be  heard 
to  allege  his  own  crime  or  turpitude  in  his  defence.  And  in  that  sense 
I  agree  that  no  man  shall  take  advantage  of  his  own  fraud,  and  he  shall 
not  set  up  his  own  fraud  by  way  of  defence. 

Bat  a  plaintiff  must  always  recover  upon  his  own  strength.     He  must 
state  and  he  must  prove  a  case,  which  is  prima  facie  sufficient.     When 
that  is  done,  a  defendant  shall  not  set  up  his  own  fraud  by  way  of  an- 
swer and  defence.     As  against  him,  the  plaintiffs'  case,  though  defective 
if  the  whole  truth  could  come  out,  shall  prevail.     That  this  is  the  rule 
of  law  which  governs  legal  estoppels,  will  appear  by  a  reference  to  two 
eases  reported  by  Lord  Raymond,  Hermitage  v.  Jenkins,  1  Lord  Raym. 
729.    Palmer  v.  Ekins,  2  Lord  Raym.  1550.     In  the  last.  Lord  Ray- 
mond says  in  giving  the  judgment  of  the  Court,  — "  *There,  r»-i  aa-i 
upon  the  very  face  of  the  declaration,  it  appeared  to  the  Court  I-        ^ 
that  the  lease  from  the  defendant  was  only  a  lease  by  estoppel,  and  no- 
thing  of  interest  could  pass  thereby,  and  consequently  nothing  could  pass 
by  the  assignment  to  the  plaintiff;  but  here,  upon  the  face  of  this  declar- 
ation, a  good  title  appears  in  the  plaintiff,  and  that  being  so,  the  declara- 
tion itself  is  good,  and  the  defendant  by  her  plea  pleads  a  fact,  which  by 
her  indenture  she  is  estopped  from  pleading,  which  makes  the  plea  ill.'' 
As  to  the  moral  estoppel,  I  will  cite  the  concluding  words  of  a  judgment, 
3  Term  Rep.  403,  pronounced  against  a  plaintiff  by  a  noble  and  learned 
judge  in  the  name  of  the  whole  Court  of  King's  Bench.     «  The  defence 
which  is  made  is  of  a  most  unrighteous  and  unconscientious  nature,  but^ 
unfortunately  for  the  plaintiff,  the  mode  which  she  has  taken  to  enforce 
her  demand  cannot  be  supported,  and  consequently  there  must  be  judg- 
ment for  the  defendant."     The  noble  and  learned  Lord  was  perfectly 
correct  when  he  delivered  this  opinion.      Where  the  plaintiff  himself 
cannot  show  a  prim^  facie  case,  the  defendant  is  not  driven  to  plead  any- 
thing; he  demands  the  judgment  of  the  Court  upon  the  plaintiff's  own 
case.    A  defendant  may  be  estopped  to  plead,  but  was  it  ever  seen  in 
our  law  that  a  defendant  was  estopped  to  demur?    As  to  some  of  the 
counts  in  this  declaration,  and  among  them  the  sixth,  we  are  in  effect 
now  arguing  a  demurrer  to  the  declaration.     With  respect  to  such  of  the 
APRIL;  1854.— 6 
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counts  as  are  to  be  maintained  by  the  facts  in  the  special  verdict;  and 
among  them  the  fifth^  I  agree  with  Mr.  Justice  Heath,  that  those  facts, 
which  in  the  shape  of  allegation  or  averment  upon  record  would  make  a 
count  ill  upon  demurrer,  must  have  the  same  effect  in  evidence  when 
proved ;  and  it  is  to  be  observed,  that  the  facts  which  destroy  the  plain- 
tiff's title  to  put  this  bill  in  suit,  this  leading  fact  in  particular,  <<  that 
the  payee  was  fictitious,"  are  found  by  a  jury,  and  a  jury  are  never  estop- 
ped to  find  the  truth  of  a  matter  in  pais,  even  in  cases  where  a  defendant 
would  be  estopped  to  plead  it. 

The  argument  in  favour  of  the  plaintiffs,  founded  upon  the  knowledge 
of  the  acceptors,  divides  itself  into  two  branches.  1st,  The  defendants 
r#inn  ®^*^^  °^^  ®®^  ^P  ^^®  fictitious  payee  by  way  *of  defence,  (which  I 
L  J  agree  to  be  a  fair  argument,  and  only  dispute  the  application  of  it) 
2dly,  That  as  against  them,  the  bill  shall  be  taken  as  a  bill  payable  to 
bearer.  This  I  controvert;  I  say,  unless  it  can  be  proved  that  it  is  a  bill 
payable  to  bearer  against  all  the  world,  it  never  can  be  shown  to  be  a  bill 
payable  to  bearer  against  them.  Let  the  defendants'  knowledge  evidence 
everything  it  can  evidence;  infer  from  it  everything  you  can  infer;  you 
cannot  infer  from  it,  nor  will  it  evidence  that  the  bill  is  a  bond.  No  more 
can  you  infer,  no  more  will  it  evidence  that  a  bill  payable  to  order  is  a 
bill  payable  to  bearer.  This  is  absolutely  turning  one  thing  into  another, 
instead  of  making  reasonable  intendments  and  inferences  from  premises 
which  fairly  warrant  them.  It  is  also  to  be  observed  that  we  are  not  now 
directing  juries  what  inferences  of  fact  they  ought  to  make  from  the  facta 
in  evidence  before  them,  where  there  will  be  a  certain  latitude  which  an 
honest  indignation  in  a  case  of  great  fraud,  may  sometimes  enlarge  to  its 
utmost  verge.  But  we  are  applying  rules  of  law  to  a  precise  state  of 
facts  in  a  special  verdict,  where  no  latitude  at  all  can  be  admitted.  I 
said  that  the  first  branch  of  this  argument  was  inapplicable.  The  defect  in 
the  plaintiffs'  title  arises  upon  their  own  showing  in  the  declaration,  and 
in  evidence.  Having  no  title,  they  are  obliged  to  state,  in  the  place  of 
title,  that  the  defendant  has  been  party  to  a  fraud  on  them,  by  which 
they  have  been  robbed  of  their  title.  Every  court  of  justice  may  and 
ought  to  say  this  is  a  wrong,  for  which  there  ought  to  be  redress.  But 
what  court  can  say,  that  by  reason  of  such  premises  the  plaintiff  is  not 
robbed  of  his  title  but  has  a  title  ?  or  if  they  are  obliged  to  admit  that 
he  is  robbed  of  the  title  for  which  he  bargained,  can  say,  "  true,  but  we 
will  make  another  for  him  ?"  This  is  what  is  here  insisted  on,  and  this 
is  what  I  cannot  comprehend.  I  trust  that  I  have  a  proper  detestation 
of  fraud,  but  I  conceive  that  it  would  be  much  better  to  punish  fraud 
when  we  meet  with  it  in  the  direct  way,  either  criminally  or  by  the  ac- 
tion ez  delicto,  than  to  refine  too  much  in  order  to  correct  it  at  the 
hazard  of  shaking  general  rules  and  disturbing  land-marks.  This  is  a 
sort  of  countermining,  which  I  think  a  very  delicate  and  a  very  danger- 
ous operation. 

r*10Ql  *^  ^^y^  not  forgot  that  an  argument  has  been  drawn  from  a 
I-  -i  supposed  analogy  between  bills  of  exchange  and  deeds,  to  prove 
that  a  court  of  justice  ought  to  new-mould  a  bill  of  exchange,  and  con- 
strue a  bill  drawn  payable  to  order  to  be  a  bill  payable  to  bearer,  ut  res 
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moffis  vctleat  qwtm  pereat  I  discover  no  analogy  between  deeds  and 
bilk  of  exchange.  Deeds  are  at  the  common  law,  thcj  bave  their  ope- 
ration and  their  construction  by  the  rules  of  the  common  law,  tbey  are 
Gontraets  of  a  more  solemn  nature  than  other  contracts;  between  particu- 
lar parties,  respecting  particular  interests,  in  particular  subjects.  Bills 
of  exchange  are  instruments  taking  effect  by  the  custom  of  merchants, 
intended  to  circulate  visible  property  according  to  their  apparent  purport, 
entirely  detached  from,  and  independent  of  all  particular  interests,  par- 
tioalar  subjects,  and  tbe  private  transactions  between  the  original  parties 
to  the  instrument  And  I  think  I  may  fairly  argue  from  the  different 
nature  of  the  instruments,  that  upon  the  very  same  general  principles 
which  have  disposed  the  common  law  of  England  to  mould  deeds  by  con- 
Btniction,  so  as  to  effectuate  the  intent  of  the  parties,  tU  res  magis  valeat 
^m  pereat^  the  law  merchant  must  restrict  bills  of  exchange  to  the 
precise  mode  of  negotiation  determined  by  the  language  of  the  bills 
themselves,  without  regard  to  anything  dehors. 

Bat  let  it  be  supposed,  for  the  sake  of  the  argument,  that  there  may 
be  some  analogy  between  deeds  and  bills  of  exchange ;  I  ask  what  are 
the  instances  in  which  construction  and  interpretation  have  taken  so 
great  a  liberty  with  deeds  as  to  afford  an  argument  by  analogy,  for  con- 
fftming  in  this  case  a  bill  drawn  payable  to  order,  to  be  a  bill  drawn 
payable  to  bearer?  The  instances  which  had  occurred  to  me  as  likely  to 
be  insisted  upon,  do,  in  my  apprehension,  afford  no  argument  in  support 
of  this  position.  A  deed  of  feoffment  upon  consideration  without  livery, 
may  enure  as  a  covenant  to  stand  seised  to  the  use  of  the  intended  feoffee. 
A  deed  importing  to  be  a  grant  by  two,  one  having  a  present,  the  other 
a  fature  interest,  may  enure  as  the  grant  of  the  former,  and  the  confirma- 
tion of  the  latter.  A  feoffment  without  livery  operates  nothing  as  a 
feoffment,  is  in  truth  no  feoffment,  but  is  a  deed,  which  i|nder  circum- 
stances may  operate  as  a  covenant  to  stand  seised  to  *uses;  why?  r^^  ao-i 
The  feoffer  has  by  the  deed  agreed  to  transfer  the  seisin  and  his  ^  ^ 
right  in  the  subject  to  the  feoffee.  If  the  consideration  is  a  money  con- 
sideration, or  a  consideration  of  blood,  which  is  more  valuable  than 
money,  the  law  raises  out  of  the  contract  a  use  in  favour  of  the  intended 
feoffee.  The  seisin  which  remains  in  the  feoffor,  because  the  deed  is  in- 
sufficient to  pass  it,  must  remain  in  him  bound  by  the  use.  This  is  the 
effect  of  the  feoffor^s  own  agreement  plainly  expressed  upon  the  face  of 
this  deed.  His  agreement  by  his  deed  is  in  law  a  covenant,  and  by  this 
simple  process  does  his  intended  feoffment  become,  in  construction  of 
law,  his  covenant  to  stand  seised  to  uses.  It  is  a  construction  put  upon 
the  words  of  his  deed  which  his  words  will  bear.  So  a  deed  importing 
a  grant  of  an  interest  by  two,  one  entitled  in  possession,  the  other  io 
reversion,  is  in  consideration  of  law  the  grant  of  the  first,  and  the  con- 
firmation of  the  second ;  why  ?  The  deed  imports  to  be  the  grant  of  a 
present  estate  by  both,  and  it  is  the  apparent  intent  of  both  that  the 
grantee  shall  have  the  estate  so  granted ;  but  the  deed  of  the  latter  hav- 
ing no  present  interest  to  operate  upon  as  a  grant,  nothing  can  pass  by 
it  as  a  grant.  But  this  party  has  a  future  interest  in  the  subject,  out  of 
which  he  may  make  good  to  the  grantee  the  estate  granted  to  him  by  the 
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first  grantor.  This  is  to  be  done  by  a  particular  species  of  convejimoe; 
called  a  confirmation.  The  words  which  are  used  in  this  deed,  in  their 
strict  technical  sense,  are  words  of  confirmation  as  much  as  thej  are  words 
of  grant.  In  the  month  of  this  party  the  law  says  that  they  are  words 
of  confirmation,  and  shall  enure  as  words  of  confirmation  in  order  to 
give  effect  to  his  deed,  ut  res  magis  valeat  quim  pereat.  Here  again 
the  construction  which  the  law  puts  upon  the  words  of  the  deed,  is  a 
construction  which  the  words  will  bear.  The  words  have  several  techni- 
cal senses,  of  which  this  is  one,  and  the  law  prefers  this,  because  it  oar* 
ries  into  execution  the  clear  intent  of  the  parties,  that  the  estate  and  inte- 
rest conveyed  by  that  deed  shall  pass.  In  both  those  cases  we  find  words 
interpreted,  not  in  their  most  general  and  obvious  sense  it  is  true :  bat  if 
they  are  interpreted  in  a  manner  which  the  jus  et  norma  loquendi  in 
r»inil  ^o^^^J^Q^^s  will  warrant,  there  is  nothing  of  violence  in  *snoh 
L  J  construction.  Indeed,  I  do  not  know  how  it  would  be  possible  to 
read  a  single  page  of  history  in  any  language,  without  using  the  same 
latitude  of  construction  and  interpretation  of  words. 

To  go  one  step  beyond  these  instances :  I  venture  to  lay  it  down  as  a 
general  rule  respecting  the  interpretation  of  deeds,  that  all  latitude  of 
construction  must  submit  to  this  restriction,  namely,  that  the  ,words  may 
bear  the  sense  which  by  construction  is  put  npon  them.  If  we  step  be- 
yond this  line  we  no  longer  construe  men's  deeds,  but  make  deeds  ifxt 
them.  Sir  Edward  Coke,  in  his  comment  upon  one  of  the  sections  of 
Littleton's  chapter  on  Confirmation,  has  a  passage  which  is  at  once  an 
authority  for  this  rule,  and  an  illustration  of  it.  <<  Here  it  is  to  be  ob- 
served  that  some  words  are  large  and  have  a  general  extent,  and  some 
have  a  proper  and  particular  application.  The  former  sort  may  contain 
the  latter,  as  dedi  or  concessi  may  amount  to  a  grant,  a  feoffment,  a  gift, 
a  lease,  a  release,  a  confirmation,  a  surrender,  &c.,  and  it  is  in  the  elec- 
tion of  the  party  to  use  them,  in  pleading,  to  which  of  these  purposes 
he  will.  But  a  release,  confirmation,  or  surrender,  &o.,  cannot  amount 
to  a  grant,  &c. ;  nor  a  surrender  to  a  confirmation,  or  to  a  release,  &c.| 
because  these  be  proper  and  peculiar  manner  of  conveyances,  and  are 
destined  to  a  special  end.'' — Co.  Lit.  801  b,  or,  in  other  words,  «  They 
are  narrow  words,  and  have  a  particular  sense  only,  and  a  proper  and 
particular  application  only." 

Having  read  this  passage  to  the  House,  I  begin  to  think  that  I  should 
do  well  to  claim  the  benefit,  on  my  part  of  the  argument,  of  the  analogy 
between  deeds  and  bills  of  exchange,  and  of  the  analogy  between  the 
rules  of  construction  which  govern  those  instruments  respectively.  For 
surely  a  surrender  and  a  grant  are  not  more  unlike  each  other,  than  a 
bill  of  exchange  payable  to  order  and  a  bill  of  exchange  payable  to 
bearer.  And  if  bills  of  exchange  payable  to  order,  and  bills  of  exchange 
payable  to  bearer,  are  each  of  them  in  the  natnre  of  proper  and  peculiar 
manner  of  conveyances,  and  are  destined  each  to  a  special  end,  the  anal- 
ogy requires  that  the  one  should  never  be  deemed  to  amount  to  the  other. 
r*1051  ^'  ^^^^  ^^^^  passage,  by  putting  the  construction  and  operation  of 
1-  J  *deed8,  and  particularly  the  deed  of  grant  operating  as  a  confir- 
mation, upon  a  rational  and  intelligible  footing,  will  help  to  clear  away 
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s  pari  of  the  argument  which  having  the  countenance  of  great  authority 
deserved  great  attention  on  my  part,  and  which  has  very  much  perplexed 
my  mind ;  because  after  all  the  pains  I  have  taken  in  ezaminiug  it,  I 
could  never  see  distinctly  its  application  to  this  case.  Indeed,  I  think  it 
must  generally  happen  that  there  will  be  a  fallacy  in  an  argument  built 
upon  the  application  of  the  rules  and  principles  of  the  common  law, 
more  especially  the  law  concraning  real  property  to  the  law  merchant,  or 
to  any  other  local  or  limited  law.  And  I  am  much  inclined  to  think 
diat  the  fallacy  of  the  argument  on  the  part  of  these  plaintiffs,  if  there 
be  a  fallacy,  consists  in  this,  that  the  distinction  between  the  common 
law  and  the  law  merchant  has  not  been  sufficiently  attended  to.  I  can 
very  well  understand  how  the  common  law,  though  it  refuses  its  sanction 
to  the  acceptance  of  a  bill  of  exchange  merely  as  such,  (as  being  in  the 
eye  of  the  common  law  nudum  pactum  only,)  may  interpose  between  the 
acceptor,  drawer,  and  payee,  to  regulate  engagements  which  they  may 
have  entered  into  for  a  valuable  consideration  respecting  such  accept- 
ances ;  may,  in  a  very  particular  case,  indemnify  an  acceptor  in  paying 
a  bil],  or  even  oblige  him  to  pay  such  a  bill  to  a  person  not  entitled  by 
the  law  merchant  to  demand  it,  and  to  pay  it  in  a  course  not  warranted 
by  that  law.  We  have  seen  that  bills  of  exchange  q^ay  become  evidence 
to  support  the  several  sorts  of  indebitatus  assumpsit.  But  what  I  insist 
upon  is,  that  if  a  man  will  demand  payment  according  to  the  law  mer- 
chant, he  must  bring  his  case  within  that  law,  and,  in  my  apprehension, 
can  pray  in  aid  nothing  of  which  the  law  merchant  will  not  take  notice, 
though  it  should  happen  that  the  common  law  might  take  notice  of  it. 
Thus,  in  this  case,  the  plun  tiffs,  supposing  them  to  be  innocent  indor- 
sees, may  perhaps,  (I  use  the  word  perhaps,  because  this  point  is  not  the 
point  now  in  judgment,)  upon  the  ground  of  this  bill,  have  a  remedy  at 
the  common  law  for  the  wrong  done  to  them  in  passing  upon  them  a  bad 
bill^  where  they  had  a  right  to  expect  a  good  one.  But  it  would  be  the 
grossest  absurdity  in  the  world  for  them  to  insist  that  because  a  bill 
*which  is  bad  by  the  law  merchant  was  passed  upon  them  for  a  p^^  ^^^ 
good  one,  therefore  it  became  a  good  one  by  the  same  law  mer-  ^  J 
chant,  or  that  it  could  be  made  good  by  the  common  law  eo  nomine,  as 
a  bill  of  exchange.  Another,  a  different  remedy  they  may  have  by  the 
common  law,  and  I  have  no  doubt  but  that  the  plaintiffs  would  have 
sought  their  remedy  in  that  mode,  if  bankruptcies  and  insolvencies  had 
not  intervened,  which  would  probably  defeat  a  suit  of  that  nature.  This 
will  not  be  a  reason  with  the  House  of  Loids  for  straining  any  point  in 
order  to  reach  this  case,  inasmuch  as  it  must  be  at  the  expense  of  ero- 
ditors  who  have  now  vested  interests  in  the  fund  and  estates  of  their 
debtors,  which  ought  not  to  be  divested  or  diminished  but  in  the  strict- 
est course  of  law. 

I  have  hitherto  purposely  avoided  touching  upon  the  supposed  hard- 
ship of  the  particular  case  of  these  plaintiffs,  or  upon  the  magnitude  of 
the  question  in  respect  of  the  property  which  may  be  affected  by  it,  or 
as  it  may  affect  the  interests  of  commerce.  In  general,  considerations  of 
hardship  interest  our  feelings  too  much.  It  may  be  a  hard  case,  but  the 
law  ought  not  to  be  strained,  much  less  altered,  in  order  to  reach  this 
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hard  case.  I  have  already  obBerved,  that  it  becomes  a  hard  case  only 
from  the  accident  of  the  insolvency  of  the  parties,  admitting  it  to  be  a 
hard  case.  But  where  is  the  hardship?  The  plaintiffs  say  that  the 
acceptors  were  informed  that  this  bill  was  drawn  to  a  fictitious  payee. 
Were  the  plaintiffs  themselves  informed  of  it  ?  It  is  not  so  found  by  the 
special  verdict,  but  I  think  there  is  great  reason  to  apprehend  that  they 
were  informed  of  it.  They  take  the  bill  under  an  indorsement  by  pro- 
curation from  the  drawer.  A  bill  drawn  payable  to  a  real  payee,  and 
coming  fairly  back  again  into  the  hands  of  the  drawer  has  done  its  duty, 
and  would  be  jsancelled  unless  the  opportunity  of  cheating  the  public  of 
the  stamps  be  admitted  to  be  a  good  reason  for  throwing  it  back  again 
into  circulation.  Surely  the  circulation  of  such  a  bill  by  indorsement 
from  the  drawer,  upon  discount,  is  not  a  regular  mercantile  transaction, 
but  gives  the  party,  to  whom  such  a  bill  is  offered,  ground  to  suspect 
what  the  real  truth  is.  If  he  had  such  ground  to  suspect,  why  should  he 
not  take  the  consequence  ?  I  understand  that  there  are  a  great  number 
^^^  071  ^^  other  bills  which  wait  the  *event  of  this  cause :  I  am  afraid  to 
L  J  say  to  what  amount ;  to  so  enormous  an  extent  has  the  false 
credit  of  these  drawers  and  acceptors  been  pushed.  This  circumstance 
has  had  its  weight,  >11  the  weight  it  ought  to  have ;  it  has  produced  the 
most  careful  investigation  of  the  claim. 

I  confess  myself  to  be  a  very  imperfect  judge  of  the  interests  of  com- 
merce, and  probably  I  am  mistaken  in  my  notions  of  the  effects  which 
this  cause  may  produce  in  the  commercial  world.  But  I  will  venture 
to  state  what  has  passed  in  my  mind  upon  this  subject.  I  take  the  in- 
terests of  commerce  to  be  deeply  concerned  to  support  fair,  and  to  dis- 
countenance false  credit.  I  take  it  that  the  interests  of  gentlemen  who 
trade  in  the  discount  of  paper  money,  and  the  interests  of  commerce  are 
not  exactly  the  same.  I  apprehend  that  the  commerce  of  the  kingdom 
may  receive  a  deep  wound  from  the  failure  of  a  capital  house  for  half  a 
million,  when  the  persons  who  have  been  discounting  the  paper  of  such 
a  house  shall  receive  not  less  than  twenty  shillings  in  the  pound,  bj 
proving  their  debts  under  twenty  commissions  of  bankrupt.  That  gentle- 
men of  this  description  should  loudly  complain  of  any  check  or  interrup- 
tion given  to  the  circulation  of  fictitious  bills  of  exchange,  I  can  conceive. 
They  may  like  them  the  better  for  being  fictitious.  He  who  has  circu- 
lated a  forged  bill,  will  for  very  obvious  reasons  move  heaven  and  earth 
in  order  to  raise  money  to  take  up  that  bill  when  it  becomes  due,  when 
he  can  pay  no  other  creditor.  That  the  merchant  should  join  in  the  com- 
plaint, is  to  me  incomprehensible.  He  ought  not  to  forget  the  original 
and  true  use  of  bills  of  exchange ;  that  they  are  bottomed  in  real  mer- 
cantile transactions,  that  they  are  then  the  signs  of  valuable  property  and 
equivalent  to  specie,  enlarging  the  capital  stock  of  wealth  in  circulation, 
and  thereby  facilitating  and  increasing  the  trade  and  commerce  of  the 
country.  Such  are  the  bills  of  exchange  which  the  usage  and  custom  of 
merchants  originally  introduced  into  the  commercial  world,  and  intended 
to  protect.  Let  the  merchant  contrast  such  bills  of  exchange  with  that 
false  coinage  of  base  paper  money  which  has  been  of  late  forced  into  cir- 
culation ;  the  use  of  which  is  to  encourage  a  spirit  of  rash  adventure,  a 
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spirit  of  monopoly,  a  spirit  of  gaming  in  commerce,  luxury,  extravagance 
and  fraud  of  every  kind,  to  *the  ruin  and  destruction  of  those  j-^..  ^«^ 
whose  credulity  can  be  practised  upon  by  a  false  appearance  of  I-  -I 
regular  trade,  carried  on  upon  a  solid  bottom ;  and  then  let  him  say 
whether  he  dreads  the  reversal  of  this  judgment. 

I  confess  I  thought  that  a  fortunate  occasion  did  now  present  it«elf,  for 
interposing  a  most  salutary  check  to  a  growing  evil ;  an  evil  already 
swollen  to  a  most  enormous  bulk,  the  weight  of  which  must  necessarily 
cramp  and  depress  every  man  who  trades  upon  his  own  capital,  and  which 
threatens  to  overwhelm  the  fair  trader.  Let  us  not  deceive  ourselves. 
There  is  but  one  remedy  for  the  evil.  If  such  bills  may  be  recovered 
upon,  if  they  may  be  proved  under  commissions  of  bankrupts,  there  are 
persons  enough  interested  to  give  them  circulation,  let  the  hindmost  fare 
as  he  may.  To  check  them,  and  oblige  men  to  deal  fairly,  as  far  as  real 
names  go  to  constitute  fairness,  the  recovery  must  be  stopped.  If  the 
real  parties  can  keep  back  their  own  names  by  using  fictitious  names, 
they  can  cover  this  false  credit  in  impenetrable  darkness.  This  Lord 
Mansfield  saw  very  distinctly  in  the  case  of  Stone  v.  Freeland.  But  that 
which  I  do  not  understand  in  that  case  is,  how  it  happened  that  for  the 
first  time  in  his  life  he  expressed  no  disapprobation  of  an  apparent  fraud, 
but  assisted  to  give  it  effect.  Touching  the  effect  and  application  of  that 
case  to  the  present,  I  refer  to  Mr.  Justice  Heath's  observations  upon  it. 
I  have  only  to  add,  that  knowing  that  I  had  the  misfortune  to  differ  from 
many  of  my  learned  brothers  in  the  opinion  I  have  entertained  of  this 
case,  I  had  too  much  reason  to  apprehend  that  I  had  totally  misunder- 
stood it,  and  have  very  reluctantly  committed  myself  in  this  unequal 
contest.  But  Mr.  Justice  Heath's  argument  will  be  an  apology  for  my 
giving  this  House  so  much  trouble.  The  answer  to  the  second  and  third 
questions,  which  it  is  my  duty  to  submit  to  your  lordships,  thinking  as  I 
do  of  the  case,  is,  that  upon  the  matter  found  in  the  special  verdict,  the  bill 
mentioned  in  the  fifth  count  cannot  be  deemed  in  law  a  bill  payable  to 
bearer ;  and  that  the  matter  of  the  special  verdict  will  not  sustain  any 
other  count  in  the  declaration. 

Heath,  J. — ^The  second  question  is.  Whether  this  may  bo  declared  on 
as  a  bill  payable  to  bearer  ?  Every  instrument  ^must  derive  its  r^ie-i  aq-i 
operation  from  the  powers  of  the  grantor  and  the  legal  effect  of  L  J 
the  instrument,  and  no  extrinsic  evidence  can  be  adduced,  unless  it  be  to 
explain  a  latent  ambiguity,  which  is  not  the  present  case.  This  purports 
on  the  face  of  it  to  be  a  bill  of  exchange  payable  to  order.  The  drawer 
bad  power  to  give  it  that  form,  the  defendants  have  so  accepted  it,  and 
DO  evidence  can  be  received  to  give  it  a  different  operation.  It  has  been 
insisted  on  in  argument,  and  indeed  it  was  the  ground  of  the  decision  in 
the  Court  of  King's  Bench,  that  if  the  contract  of  the  party  cannot,  con- 
sistently with  the  rules  of  law,  operate  in  the  way  intended,  that  it  shall 
operate  according  to  his  power  at  the  time  of  making  it.  And  this  has 
been  attempted  to  be  supported  by  a  passage  cited  out  of  Co.  Lit.  45  a, 
concerning  a  lease  granted  by  tenant  for  life  and  a  remainder-man,  where 
it  was  held  that  the  deed  should  operate,  during  the  lifetime  of  tenant 
for  life,  as  his  lease,  and  the  confirmation  of  him  in  remainder,  and  after 
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the  decease  of  tenant  for  life,  as  the  lease  of  the  remainder-man :  and  It 
has  hcen  urged,  that  the  difference  between  a  bill  of  exchange  payable  to 
bearer  and  payable  to  order,  is  not  greater  than  between  a  lease  and  con- 
firmation. To  this  I  answer,  that  I  freely  admit,  if  a  deed  or  instrument 
cannot  operate  in  such  manner  as  was  intended  by  the  parties,  it  shall 
operate  as  by  law  it  may ;  but  then  apt  words  must  be  inserted  for  that 
purpose.  As  to  the  instance  cited,  I  answer,  there  are  no  technical  words 
necessary  to  make  a  deed  operate  as  a  confirmation :  it  is  sufficient  if  the 
party  confirming  ratifies  the  estate,  which  another  had  granted.  Co.  Lit. 
301  b,  has  accurately  taken  the  distinction  concerning  the  operation  of 
deeds,  yiz.,  <^  Some  words  are  large,  and  have  a  general  extent,  as  dedi  or 
conctssi,  which  may  amount  to  a  feoffment,  a  grant,  a  gift,  a  lease,  re- 
lease, confirmation,  &c.  But  a  release,  confirmation,  or  surrender,  can- 
not amount  to  a  grant,  nor  a  surrender  to  a  confirmation,  or  release^ 
because  these  be  proper  and  peculiar  manner  of  conveyances,  and  are 
destined  to  a  special  end.''  From  this  passage,  as  well  as  from  common 
experience,  the  following  conclusions  are  to  be  drawn : — 

First,  That  the  operation  of  a  conveyance  is  not  to  take  effect  simply 
from  the  power  of  the  granter,  but  conjointly  from  his  power  and  the 
r«l  1 01  ^^%^  operation  of  the  instrument.  If  ^each  single  mode  of  con- 
L  J  veyance  could  operate  in  all  possible  ways,  and  to  every  purpose^ 
it  would  be  nugatory  and  useless  to  have  several  modes  of  conveyancings 
and  conveyancing  itself  no  longer  governed  by  any  principle,  would  cease 
to  be  a  science.  To  make  the  analogy  perfect  between  a  deed  and  a  bill 
of  exchange,  in  respect  to  the  rule  of  construction  that  must  govern 
them,  it  must  be  shown  that  the  present  bill  contains  such  apt  and  ope- 
rative words,  that  it  may  be  construed  either  as  made  payable  to  order 
or  bearer ;  so  that  if  it  cannot  operate  as  a  bill  payable  to  order,  it  must 
be  taken  as  a  bill  payable  to  bearer.  But  the  contrary  manifestly  appears 
on  the  face  of  the  two  instruments ;  and  if  this  construction  were  to  pre- 
vail, it  would  raise  a  contract  beside  the  intention  of  the  parties ;  for  the 
drawer  of  a  bill  payable  to  bearer,  in  adopting  that  form,  exonerates  the 
drawee  from  certain  inconveniences  attending  bills  payable  to  a  certain 
person  or  order,  such  as  a  danger  of  the  hand  of  the  first  payee  being 
forged.  The  drawer  of  a  bill  payable  to  order  consults  the  convenience 
and  security  of  the  first  payee  and  the  subsequent  purchaser  of  the  bill^ 
without  whose  authority  the  drawee  is  not  safe  in  paying  the  bill,  so  that 
if  the  bill  be  stolen  or  casually  lost,  the  true  owners  of  the  bill  may  be 
safe.  As  these  instruments  are  so  different  in  their  operation  and  des- 
tined purposes,  they  are  not  convertible;  and  it  may  as  well  be  con- 
tended, that  a  release  will  operate  as  a  grant,  as  that  a  bill  payable  to 
order  can  be  declared  on  as  a  bill  payable  to  bearer.  To  consider  this 
in  another  point  of  view.  A  bill  payable  to  bearer  is  more  comprehen- 
sive than  a  bill  to  order,  inasmuch  as  it  comprises  all  the  special  ap- 
pointees to  whom  a  bill  of  the  latter  sort  may  be  directed.  It  was  how- 
ever decided  in  the  case  of  Hodges  v.  Steward,  1  Salk.  125,  at  a  time 
when  a  bill  payable  to  bearer  was  not  deemed  to  be  within  the  custom  of 
merchants,  that  a  bill  payable  to  a  certain  person,  or  bearer,  could  not, 
by  an  indorsement  of  the  first  payee,  be  converted  into  a  bill  payable  to 
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order,  so  as  to  charge  the  drawer.  The  obvions  reason  is,  that  it  was 
the  intention  of  the  drawer  to  frame  a  bill  payable  to  bearer,  and  he 
could  not  be  charged  beyond  his  original  undertaking.  It  seems  to  be  a 
JQSt  and  necessary  inference,  if  the  more  comprehensive  bill  which  is  pay- 
able to  bearer,  cannot  be  changed  into  the  less  ^comprehensive  p^^  ^  ^  ^ 
which  IS  payable  to  order,  that  the  reverse  cannot  take  place.  It  l-  -> 
is  repugnant  to  every  principle  of  law,  that  specialties,  or  instruments  in 
the  nature  of  specialties,  should  receive  a  construction  from  such  extrin- 
sic circumstances,  which  their  import  does  not  warrant;  and  if  they 
were  to  be  construed  not  according  to  their  legal  operation,  but  according 
to  the  power  of  the  person  from  whom  they  move,  as  is  now  contended^ 
this  novel  principle  would  have  the  wonderfal  effect  of  curing  all  defects 
in  deeds  and  instruments,  provided  that  the  maker  of  them  had  but  suf- 
ficient power  for  the  purpose. 

In  order  to  prove  that  a  bill  may  receive  a  construction  different  from 
its  tenor,  a  bill  has  been  supposed  payable  to  the  pump  at  Aldgate  or 
order,  and  it  has  been  demanded  whether  this  would  not  be  a  bill  pay- 
able to  bearer?  I  answer  in  the  negative  without  hesitation.  It  is  a 
bill  payable  to  an  inanimate  thing,  under  which  no  title  can  be  derived. 
It  is  not  the  province  of  the  law  to  assist  folly ;  recourse  must  be  had  to 
the  drawers.  There  is  another  essential  difference  between  different  con- 
veyances concerning  the  same  subject,  and  bills  payable  to  order  and 
l»lls  payable  to  bearer,  which  is,  that  in  respect  to  conveyances  the  contract 
is  the  same,  and  the  only  question  is,  in  what  legal  form  it  shall  take 
effect.  In  respect  to  bills  the  contract  is  different,  and  one  species  of 
contract  cannot  be  substituted  for  another.  Arguments  drawn  from  the 
iuconvenience  of  the  decision  are  strong  and  forcible.  It  is  the  object 
of  the  drawers  of  bills,  that  the  bills  should  pass  in  circulation,  and  the 
interest  of  commerce  requires  it.  The  law  of  England,  which  generally 
discountenances  the  assignments  of  debts  and  choses  in  action,  has  in 
this  instance  submitted  to  the  custom  of  merchants.  It  is  the  essence  of 
a  custom,  that  it  be  certain  and  reasonable.  If  it  be  defective  in  either 
of  these  particulars,  it  must  yield  to  the  common  law,  concerning  which 
there  can  be  little  doubt.  To  construe  this  bill  to  be  payable  to  bearer, 
on  account  of  the  latent  circumstance  of  a  fictitious  payee,  unknown  to 
the  purchaser  at  the  time,  is  to  introduce  infinite  con^sion  and  perplex- 
ity. Suppose  the  purchaser  of  a  bill  not  finding  the  payee  of  a  bill,  de- 
clares on  it  as  being  payable  to  bearer,  the  acceptor  might  defeat  the 
action  by  setting  up  some  obscure  person  bearing  the  name  of  the  payee. 
If  the  attesting  "^witnesses  to  a  bond  could  not  be  found,  or  if  r^iioi 
there  were  none,  so  that  the  delivery  could  not  be  proved,  and  ^  ^ 
therefore  a  recovery  could  not  be  had  on  it  as  such,  it  cannot  be  con- 
tended that  in  an  action  of  assumpsit  the  bond  might  be  given  in  evi- 
dence as  a  note  of  hand.  The  reason  is  evident ;  the  creditor  has  taken 
his  security  in  s  certain  determined  form,  he  cannot  at  his  pleasure  alter 
it  against  the  stipulation  of  the  debtor,  and  yet  the  obligation  includes  a 
promise  to  pay  the  money. 

In  this  case  the  jury  have  found  that  there  was  a  fictitious  payee ;  but 
can  the  holder  of  the  bill  be  always  prepared  with  the  evidence  ?  If  it  be 
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doubtfal  on  the  face  of  the  inBtrainent  what  is  the  legal  operation  and 
effect  of  it,  where  is  the  certainty  ?  If  it  be  founded  in  fraud^  where  is 
the  reasonableness  ? 

The  counsel  for  the  defendants  in  error  have  given  up  all  the  other 
special  counts  except  the  third,  wherein  it  is  stated  that  Livesey,  Har- 
greave  and  Co.  directed  the  bill  to  be  paid  to  them  by  the  name  of  John 
White.  I  answer,  that  the  custom  of  merchants  as  little  applies  to  this 
count  as  to  the  other  special  counts,  for  no  custom  can  warrant  the 
drawing  of  a  bill  payable  to  one  man  by  the  name  of  another.  But  it 
has  been  urged  at  the  bar,  that  the  acceptors  shall  not  be  received  to 
annul  their  own  acceptances,  and  that  it  does  not  lie  in  their  mouths  to 
insist  on  the  proof  of  the  hand-writing  of  the  first  payee,  when  they  knew 
at  the  time  of  their  acceptance  that  he  was  merely  fictitious,  and  no  such 
person  as  John  White  really  existed.  In  support  of  this  argument  they 
cited  the  case  of  Stone  v.  Freeland,  which  was  determined  at  OuildhaU 
Sittings  after  Easter  Term,  1769.  The  circumstances  of  that  case  were 
the  same  as  the  present,  and  Lord  Mansfield,  after  observing  that  the  bill 
was  drawn  to  enable  the  drawer  to  raise  money,  told  the  jury  that  the 
defendant  had  enabled  the  drawer  to  do  this  by  lending  his  acceptance, 
and  when  he  had  by  so  doing  put  the  bill  in  circulation,  it  should  not 
Ue  in  his  mouth  to  make  the  objection  that  he  had  nothing  to  do  with  it* 
On  this  decision  I  first  observe,  that  the  noble  and  learned  lord  did  not 
mean  to  controvert  the  general  rule,  that  it  is  necessary  in  order  to  re- 
cover against  the  acceptor  to  prove  the  hand-writing  of  the  first  payee, 
r*1 1  ^1  ^^^  ^°^y  ^°  ^^^  particular  circumstances  of  ^the  case  dispensed 
>-  J  with  the  proof.  In  the  same  manner,  if  the  obligor  of  a  bond 
should  fraudulently  remove  a  witness,  and  it  should  so  appear  at  the 
trial,  the  bond  is  established  by  the  acknowledgment  of  the  party,  with- 
out farther  proof  of  the  hand-writing.  Suppose  in  the  case  of  Stone  v. 
Freeland  the  jury  had  found  a  special  verdict,  they  must  have  found  the 
indorsement  of  the  first  payee,  considering  the  defendant  as  being  estopped 
from  requiring  the  proof  it  3  but  here  the  contrary  is  found.  In  order 
to  examine  how  far  the  authority  of  this  case  is  applicable,  it  ought  to 
be  considered,  whether  the  circumstance  of  its  being  known  to  the  ac- 
ceptors that  the  payee  was  fictitious,  will  enable  the  plaintiffs  who  were 
indorsees  to  recover  on  any  of  the  counts  in  this  declaration.  It  will  not 
support  those  special  counts  where  it  is  expressly  stated,  because  such 
instrument  is  founded  on  fraud,  and  not  on  the  custom  of  merchants. 
Those  counts  are  radically  bad,  and  will  not  warrant  a  recovery  on  them 
by  the  plaintiff.  If  this  allegation  will  vitiate  the  counts,  in  which  it  is 
stated,  it  must  necessarily  follow  that  the  proof  of  them  will  have  the 
like  effect  in  respect  to  the  other  special  counts  where  no  such  allegation 
is  inserted.  The  fourth  count  is  the  only  special  one  that  may  be  sup- 
ported in  point  of  law,  to  which  it  may  be  applied.  The  count  states 
the  first  payee  to  be  a  real  person,  and  his  indorsement  to  be  a  real  trans- 
action. But  the  finding  of  the  jury  directly  contradicts  it,  by  stating  it 
to  be  a  fiction.  It  seems  to  me,  that  the  plaintiffs  below  should  have 
availed  themselves  of  the  authority  of  the  case  of  Stone  v.  Freeland,  if  it 
be  laW;  at  the  trial;  they  should  have  insisted  that  the  indorsement  of 
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die  first  payee  onght  to  have  been  received  as  proved ;  but  having  missed 
that  opportunity,  they  are  now  too  late. 

The  cases  of  Tatlock  v.  Harris,  decided  in  the  King's  Bench,  and 
Gollis  V.  Emmett,  decided  in  the  Common  Pleas,  are  against  my  opinion. 
I  was  prevented  by  sickness  from  attending  my  duty  in  Court  when  the 
last  case  was  decided;  if  I  had  been  present,  I  could  not  have  concurred  iYi 
that  decision  notwithstanding  the  great  deference  I  have  for  the  superior 
learning  and  abilities  of  the  other  Judges.  But  this  case  is  brought  be- 
fore your  lordship  in  order  to  review  those  decisions.  Your  r^i-i^-i 
*lordships  have  a  right  to  call  on  me  for  my  best  opinion  on  this  ^  J 
subject,  and  it  is  my  duty  to  give  it.  It  is  agreed  on  all  hands  that  the 
circulation  of  these  bills  is  extremely  mischievous,  and  ought  to  be  re- 
strained. It  is  the  great  commercial  evil  of  these  days,  which  has  grown 
to  a  gigantic  height.  It  has  enabled  needy  adventurers  to  engage  in 
desperate  undertakings,  relying  on  the  money  which  they  raise  on  this 
fictitious  credit.  On  the  present  question,  a  million  of  property  now  de- 
pends. No  wonder  that  this  traffic  has  spread  poverty,  distress,  and 
bankruptcy,  through  large  districts  which  it  has  pervaded.  To  enable 
the  holders  of  such  bills  to  recover  against  the  acceptors  without  proving 
the  hand-writing  of  the  first  payee,  is  to  stamp  a  credit  on  the  bills  them- 
Belves.  The  acceptors  without  effects  are  tempted  by  a  large  commission 
to  lend  their  credit.  The  obvious  reason  of  inserting  the  name  of  a  fic- 
titious payee  is,  that  too  many  bills  should  not  appear  in  circulation  in 
the  same  name  at  the  same  time.  Make  it  necessary  for  the  purchaser 
of  the  bill  to  look  to  the  first  payee,  and  it  will  be  impossible  to  defraud 
mankind  in  the  manner  and  to  the  extent  that  it  has  been  practiced.  In 
order  to  administer  an  effectual  remedy  to  this  evil,  it  is  not  necessary  to 
stretch  the  common  law  beyond  the  known  and  temperate  decisions  of 
former  times.  It  is  not  necessary  to  introduce  subtle  inventions  and  new 
modes  of  reasoning,  unknown  to  the  plain  sense  and  understanding  of  our 
anoestors.  Let  the  ancient  law  be  adhered  to,  and  the  evil  must  in  a 
great  degree  cease.  Nor  is  the  plaintiff  without  remedy ;  for  he  may 
Bae  the  drawer,  and  probably  by  another,  differently  framed  from  any  of 
the  present  counts,  or  by  an  action  differently  conceived,  he  may  recover 
against  the  acceptors;  but  on  that  I  give  no  opinion. 

After  the  Judges  had  delivered  their  opinions,  the  House  adjourned. 
On  Monday,  February  14,  a  debate  took  pla^e,  in  which  Lords  Kenton, 
Loughborough,  and  Bathurbt,  spoke  in  favour  of  the  judgment,  and 
the  Lord  Chancellor  Thublow  against  it.  The  several  grounds  of  argu- 
ment taken  by  their  lordships  respectively  were  nearly  the  same  as  those 
above  stated  in  the  opinions  of  the  Judges. 

*The  debate  being  concluded,  the  Lord  Chancellor  put  the  r^i-i 5-1 
question  whether  the  judgment  of  the  Court  of  King's  Bench  ^  J 
^ould  be  reversed,  which  passed  in  the  negative  without  a  division. — 

Judgment  affirmed. 


1.  In  the  case  of  Vere  v.  Lewis,  3  T.  R.  182,  the  second  count  stated  the  bill 
to  be  payable  to  bearer  although  the  party  in  whose  favour  it  was  drawn  was  fie- 
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titious.  Lord  Kenjon,  Chief-Justice  Asfaliursty  and  BuUer,  J.,  thought  that  the 
plaintiff  might  recover  on  this  count.  In  Collis  v.  Emmett,  1  H.  Bl.  313,  judg^ 
ment  was  obtained  by  the  plaintiff  on  a  count  stating  the  bill  to  be  payable  to 
bearer,  although  made  payable  to  a  fictitious  payee  or  order.  Lord  Loughbo- 
rough observed, — "  It  appears  to  us  that  judgment  may  fairly  be  supported  on 
the  count  stating  the  bill  to  be  a  bill  payable  to  bearer.  It  is  certainly  not  li(6' 
reUim  payable  to  bearer;  it  is  drawn  payable  to  George  Chapman  or  order. 
Upon  a  fact  set  forth  in  the  special  verdict,  it  appears,  that  by  the  permission  at 
least,  if  not  something  more  than  the  permission,  of  the  defendant,  a  power  was 
given  to  Livesey  &  Co.  to  draw  bills  of  exchange,  binding  him,  in  any  manner 
3iey  thought  proper,  within  the  limits  of  that  power.  There  is  no  doubt  they 
might,  within  those  limits,  have  drawn  a  bill  in  terms  payable  to  bearer ;  the  bill 
they  have  chosen  to  draw  is  a  bill  payable  to  Chapman  or  order :  and  it  is  found 
in  the  verdict  that  there  is  no  such  person  as  Chapman.  Now,  the  consequence 
of  this  seems  naturally  and  justly  to  be,  that  when  a  security  is  negotiated  on 
which,  by  the  terms  of  it,  the  party  receiving  it  apprehends  that  he  has  a  clear 
right  to  recover,  and  by  the  insertion  of  the  name  of  a  fictitious  person  his  re- 
covery is  impeded  (it  being  impossible  to  prove  the  order  of  a  person  who  has 
no  existence,)  it  should  seem  in  point  of  law  precisely  the  same  m  effect  as  if  it 
had  been  made  payable  to  bearer.  A  bill  of  exchange  is  an  authority  to  pay 
pursuant  to  the  order  of  the  payee,  and  it  is  also  an  undertaking  to  pay  pursu- 
ant to  that  order.     But  if  there  be  no  person  who  by  any  possibility  can  give 


in  effect,  and  in  point  of  law,  the  same  thing  as  if  they  had  made  it  payable  to 
the  person  who  held  the  bill,  namely,  the  bearer.  The  determination  of  the 
Court  of  Eing^s  Bench  has  approved  the  same  rule,  and  we  think  that  a  right 
determination." 

2.  In  Gibson  v.  Hunter,  2  H.  Bl.  288,  it  was  held  by  the  House  of  Lords, 
affirming  the  judgment  of  the  Court  of  King's  Bench,  that  in  an  action  on  a  bill 
payable  to  a  fictitious  payee  or  order,  evidence  might  be  led  to  show  that  the 
acceptor  had  accepted  other  bills  payable  to  fictitious  payees,  although  none  of 
those  transactions  had  any  apparent  relation  to  the  bill  in  question.  On  this 
question  there  was  a  division  among  the  Judges,  but  the  majority  of  them, 
together  with  the  Lord  Chancellor  and  Lord  Kenyon,  declared  that  they  thought 
that  the  evidence  ought  to  have  been  received,  and  left  to  the  jury. 

3.  The  case  of  Bennett  v.  Farnell,  1  Campb.  130,  was  an  action  against  the 
acceptor  of  a  bill  of  exchange  payable  to  John  Abney,  or  order.  The  first 
count  of  the  declaration  stated  the  bill  to  have  been  drawn  by  Robert  Abney, 
payable  to  George  Abney,  Esq.,  or  order,  and  accepted  by  the  defendant.  It 
averred,  "  That  when  the  said  last-mentioned  bill  of  exchange  was  made,  there 
was  no  such  person  as  George  Abney,  the  supposed  payee  named  in  the  bill ; 
but  that  the  said  name  of  George  Abney  was  merely  fictitious ;  by  reason  where- 
of the  sum  of  money  specified  in  the  last-mentioned  bill  of  excnange,  became 
and  was  payable  to  the  bearer  thereof,  according  to  the  effect  and  meaning  of 
the  same  bill ;"  adding,  that  the  plaintiff  became  bearer  of  the  bill  for  a  good 
and  valuable  consideration.  There  was  a  third  count  in  the  common  form  on  a 
bill  or  note  payable  to  bearer,  with  the  usual  money  counts.  The  plaintiff,  rely- 
ing on  the  authority  of  the  cases  of  Tatlock  v.  Harris,  3  T.  R.  174;  Vere  ▼. 
Lewis,  3  T.  R.  182 ;  and  Minet  v.  Gibson,  3  T.  R.  481,  argued  that  a  bill  pay- 
able to  a  fictitious  person  was  payable  to  bearer ;  that  it  was  sufficient  to  prove 
that  the  plaintiff  became  bearer  of  the  bill  for  a  good  and  valuable  considera- 
tion. The  plaintiff  was  nonsuited.  Lord  Ellenborough  observed, — ^I  will  admit 
any  evidence  of  value  having  been  received  by  the  defendant.  If  Bennett's 
money  has  found  its  way  to  him,  he  shall  not  be  allowed  to  retain  it.  In  that 
case  ne  has  money  drily  in  his  hands  belonging  to  another  person ;  and  it  may 
be  recovered  from  him  as  money  had  and  received.  But  the  bill  being  made 
payable  to  George  Abney  or  onier,  the  plaintiff  cannot  sue  upon  it,  either  as 
the  mere  bearer,  or  as  indorsee  of  Robert  Abney.    Where  a  bill  is  payable  to 
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the  order  of  a  particular  person,  an  order  from  this  person  must  be  shown  by 
aoj  one  who  would  make  title  to  the  bill.^' 

4.  The  rubric  of  the  case  of  *Bennett  v.  Famell  is  to  this  effect : — "  A  r^^ ,  ^-^ 
bill  of  exchange  made  payable  to  a  fictitious  person  or  his  order,  is  nei-  ^  -^ 
^er  in  effect  payable  to  the  order  of  the  drawer  nor  to  bearer,  but  is  completely 
void/'-  In  a  subsequent  edition,  however,  the  reporter  obserres, — "  In  Bennett 
T.  Famell,  the  doctrine  I  have  supposed  to  have  been  held,  that  *  a  bill  of  ex- 
change made  payable  to  a  fictitious  person  or  his  order,  is  neither  in  effect  pay- 
able to  the  order  of  the  drawer  nor  to  bearer,*  must  be  taken  with  this  qualifica- 
tion— *  unless  it  can  be  shown  that  the  circumstance  of  the  payee  bein^  a  ficti- 
tions  person  was  known  to  the  acceptor/  A  new  trial  was  refused  in  this  case 
because  no  such  evidence  had  been  offered  at  Nisi  Prius.  Lord  Ellenborough 
said,  he  conceived  himself  bound  by  Minet  v.  Gibson,  and  the  other  cases  upon 
this  subject  which  had  been  carried  up  to  the  House  of  Lords,  though  by  no 
means  disposed  to  give  them  any  extension ;  and  that  if  it  had  appeared  that 
the  defenaants  knew  George  Abney,  the  payee,  to  be  a  fictitious  person,  he 
should  have  directed  the  jury  to  find  for  the  plaintiff. 

5.  In  a  note  to  the  case  of  Bennett  v.  Farnell,  the  reporter  observes, — "Al- 
most all  the  modern  cases  upon  this  question  arose  out  of  the  bankruptcy  of 
Livesey  &  Co.  and  Gibson  and  Co.,  who  negotiated  bills,  with  fictitious  names 
iqK)n  them,  to  the  amount  of  nearly  a  million  sterling  a-year.  The  first  case 
wafl  Tatlock  v.  Harris,  3  T.  R.  174,  in  which  the  Court  of  King^s  Bench  held 
that  the  bona  fide  holder  for  a  valuable  consideration  of  a  bill  drawn  payable  to 
a  fictitious  ^rson,'and  indorsed  in  that  name  by  the  drawer,  might  recover  the 
amount  of  it  ih  an  action  against  tho  acceptor,  for  money  paid  or  money  had 
aad  received ;  upon  the  idea,  that  there  was  an  appropriation  of  so  much  money 
to  be  paid  to  the  person  who  should  become  the  nolder  of  the  bill.  In  Yere  v. 
Lewis,  3  T.  R.  182,  decided  the  same  day,  the  Court  held,  there  was  no  occasion 
to  prove  that  the  defendant  had  received  any  value  for  the  bill,  as  the  mere  cir- 
cumstance of  his  acceptance  was  sufficient  evidence  of  this ;  and  three  of  the 
Judges  thought  the  plaintiff  might  recover  on  a  count  which  stated  that  the  bill 
was  drawn  payable  to  bearer.  Minet  v.  Gibson,  3  T.  R.  481,  put  this  point  di- 
rectly in  issue,  and  the  unanimous  opinion  of  the  Court  was,  that  where  the  cir- 
cumstance of  the  payee  being  a  fictitious  person  is  known  to  the  acceptor,  the 
bill  is  in  effect  payable  to  bearer.  Soon  auer,  the  Court  of  Common  Pleas  laid 
down  the  same  doctrine  in  Collis  v.  Emmett,  I  H.  Bl.  313.  This  decision  was 
acquiesced  in ;  but  Minet  v.  Gibson  was  carried  up  to  the  House  of  Lords,  1  H. 
Bl.  569.  The  opinions  of  the  Judges  being;  then  taken,  Eyre,  C.  B.,  and  lieath, 
J.,  were  for  reversing  the  judgment  of  the  Court  below,  and  Lord  Thurlow, 
Chancellor,  coincidea  with  them ;  but  the  other  Judges  thinking  otherwise, 
judgment  was  affirmed.  *Parl.  Cas.  8vo,  ii.  48.  The  last  case  upon  the  r«i  i  oi 
subject  reported  is  Gibson  v.  Hunter,  2  H.  Bl.  187,  288,  which  came  be-^^  J 
fore  the  House  of  Peers  upon  a  demurrer  to  evidence ;  and  in  which  it  was  held, 
that  in  an  action  on  a  bill  of  this  sort  against  the  acceptor,  to  show  that  he  was 
aware  of  the  payee  being  fictitious,  evidence  is  admissible  of  the  circumstances 
under  which  ne  had  accepted  other  bills  payable  to  fictitious  persons.  Vide 
Tuft's  case,  Leach  Cro.  Law,  206." 


ALTHOUGH  A  BILL  OB  NOTE  DOES    NOT    BEAR  TO  HAVE  BEEN  GRANTED 
f  OB  VALUE,  VALUE  IS  PRESUMED. 

I WHITE  V.   LEDWICK. 

Feb.  8,  1786.--  E.  4  Douglas,  247.    E.  0.  L.  B.  vol.  26. 

This  was  an  action  by  the  indorsee  of  a  bill  of  exchange  against  the 
administratrix  of  the  drawer. 
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The  first  connt  of  the  declaration  stated,  that  the  drawer,  on  the  27th 
of  Jaly,  1775;  according  to  the  custom  of  merchants,  made  his  certain 
bill  of  exchange,  and  directed  it  to  the  acceptor,  <'  by  which  said  bill  of 
exchange  he  required  the  drawee  to  pay  to  the  indorser  or  order,  on  the 
27th  of  July,  which  would  be  in  the  year  1777,  £450,  with  interest 
half-yearly,  that  is  to  say,  with  interest  for  the  same  at  and  after  the 
rate  of  £6  for  the  forbearing  of  £100  for  a  year,  payable  half-yearly  on 
account  of  him  the  stud  drawer/'  It  then  stated,  in  the  usual  form,  the 
deliyery  to  the  indorser,  the  acceptance  by  the  drawee,  the  indorsement 
to  the  plaintiff,  the  refusal  of  payment  by  the  drawee  when  the  bill 
became  due,  and  notice  thereof  to  the  drawer,  ''  by  means  whereof,  and 
according  to  the  said  usage  and  custom  of  merchants,  the  said  drawer 
became  liable  to  pay  the  £450  and  interest  to  the  plaintiff/' 

The  defendant  demurred  generally  to  this  count. 

Chamhre,  in  support  of  the  Demurrer,  contended,  that  to  constitute  a 
bill  of  exchange  it  is  necessary  that  it  should  purport  to  be  for  value  re- 
r*1 1  Q*l  ^^^^^^  f  ^^^  ^^  ^^^^  essential  part  *was  wanting  in  this  ImU,  as 
L  J  stated  by  the  plaintiff,  his  declaration  could  not  be  maintained.  He 
said,  besides  several  authorities  in  the  writers  on  general  law  in  his  favour, 
the  two  cases  of  Banbury  v.  Lisset,  2  Str.  1211,  and  Pierce  v.  Wheatley, 
4  Yin.  241,  were  in  point,  and  that  there  were  no  decisions  to  the  con- 
trary. In  the  first  of  those  two  cases  three  objections  were  made,  viz., 
1,  That  the  bill  was  not  payable  to  order ;  2,  That  it  was  payable  out  of 
a  particular  fund;  3,  That  it  was  not  said  to  be  for  value  received. 
The  Chief  Justice  ruled  it  not  to  be  a  bill  of  exchange.  He  said  it 
was  not  in  the  power  of  parties  to  make  what  form  they  please  pass  for 
such  a  bill,  which  ought  to  be  agreeable  to  the  lex  mercatoria,  and 
thought  the  bill  bad  on  the  objection  as  to  the  fund.  However,  he  left 
it  to  the  jury,  who  were  a  special  jury  of  merchants,  and  they  found  it 
no  bill  of  exchange  on  the  objection  that  it  was  not  stated  to  be  for  value 
received.  In  like  manner,  in  Pierce  v.  Wheatley,  a  bill  which  ran  in 
these  words,  ^<At  six  weeks  after  date  pay  to  B.  W.  or  order  eight 
guineas  for  your  humble  servant,"  was  ruled  by  Willes,  Chief  Justice, 
not  to  be  a  bill  of  exchange  within  the  custom  of  merchants;  and 
though  the  reason  why  it  was  so  held  is  not  mentioned  in  Yiner,  where 
the  case  is  reported,  yet  as  it  differed  in  nothing  from  the  common  form, 
except  in  the  omission  of  the  words  '<  value  received,''  that  omission  must 
have  been  the  ground  on  which  it  was  held  to  be  bad.  This  question 
was  agitated  lately  in  the  Court  of  Common  Pleas,  in  a  case  of  Dawkes 
V.  Lord  Deloraine ;  but  there  were  several  other  objections  to  the  bill  in 
that  case  besides  the  present,  and  the  Court  decided  on  the  others  with- 
out going  into  this  point.  [During  the  argument,  Gt)uld,  Justice,  men- 
tioned a  case  at  the  Old  Bailey  for  forging  a  bill  of  exchange,  tried  before 
him,  and  where  he  held  that  the  instrument  was  not  a  bill  of  exchange, 
not  being  payable  to  order  or  for  value  received.] 

Bower  for  the  plaintiff.^It  has  been  the  general  practice  to  insert 
the  words  "  value  received,"  and  formerly  it  was  thought  necessary  to 
insert  them;  but  there  are  many  and  some  old  cases  where  the  contrary 
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has  been  held.  In  Cramlington  v.  Evans,  1  Show.  4,  Lord  Holt  ez- 
preasly  says,  <<If  the  ^drawer  mentions  valne  received,  then  he  is  r^-ion-i 
chargeable  at  common  law ;  if  no  such  mention  is  made,  then  you  ^  J 
most  come  npon  the  custom  of  merchants  only.''  In  the  case  of  Jenny 
V.  Heale,  as  reported  in  8  Modem,  it  appears  that  the  want  of  the  words 
<<  value  received''  was  the  only  objection  insisted  on  in  the  Court  of 
Common  Pleas,  where  the  cause  originated,  on  the  demurrer  to  the  de- 
ekration.  It  was  there  overruled,  and  judgment  given  for  the  plaintiff. 
On  the  writ  of  error  it  was  laid  down,  that  though  in  the  old  bills  of 
exchange  those  words  were  inserted,  it  was  not  now  necessary.  Accord- 
ingly, though  the  judgment  was  reversed,  it  was  upon  another  ground, 
vis.,  that  the  note  was  only  an  order  to  a  cashier  to  pay  a  sum  out  of  a 
particular  fund.  In  the  two  cases  cited  on  the  other  side  there  were 
other  points  sufficient  to  ground  the  decision,  and  in  the  first-mentioned 
particularly  it  does  not  appear  that  the  Chief  Justice  gave  any  opinion 
on  the  present  question.  On  principle  there  seems  to  be  no  reason  for 
inserting  the  words  <<  value  received."  They  are  not  necessary  in  a  pro- 
missory note;  and  in  G-rant  v.  Yaughan,  Wilmot,  Justice,  said  << Bills 
of  exchange  are  only  promissory  notes  to  pay  such  a  sum  in  case  the 
drawer  does  not." 

Chambre,  in  reply,  observed,  that  the  words  imputed  to  Lord  Holt 
in  Cramlington  v.  Evans  must  be  misreported,  for  that  in  every  case  the 
action  on  a  bill  of  exchange  must  be  founded  on  the  custom  of  mer- 
chants. 

Lord  Mansfield — ^I  wished  to  see  if  the  counsel  for  the  defendant 
could  cite  any  authority  that  would  be  binding  upon  us  as  to  this  ques- 
tion, but  there  is  none,  and  the  objection  has  no  foundation  in  reason. 
The  essence  of  a  bill  of  exchange  is,  that  it  is  negotiable,  or  payable  to 
order,  and  that  it  is  payable  generally,  not  out  of  a  particular  fund. 

AsHUBST,  Justice. — ^I  am  of  the  same  opinion.  The  words  <<  value 
received"  are  only  inserted  ex  majori  cauteld,  in  order  that  the  payee 
may  be  able  to  recover  upon  it  in  an  action  for  money  lent,  or  money  had 
and  received,  in  case  the  instrument  should  be  defective  in  other  respects 
as  a  bill  of  exchange. 

^BuLLSR,  Justice. — ^I  am  of  the  same  opinion.  The  two  cases  r«i oi-i 
cited  by  Mr.  Chambre  are  only  determinations  at  Nisi  Prius.  L  J 
The  question  was  argued  very  elaborately  in  the  Common  Pleas  in  the 
year  1764,  though  no  judgment  was  given  upon  it :  but  it  then  appeared 
that  the  books  on  mercantile  laws  contradict  one  another  on  this  point, 
and  that  there  is  nothing  certain  in  the  usage. 

Judgment  for  the  plaintiff. 


IL  — GRANT  V.    DA   COSTA. 

Jan.  23,  1816.— E.    3  M.  A;  S.  361.    £.  G.  L.  R.  vol.  30. 

Upon  a  rule  for  entering  a  nonsuit,  upon  an  alleged  variance  at  the 
trial  of  this  cause  before  Lord  Ellenborough,  C.  J.,  the  case  was  this : 
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The  plaintiff  declared  that  one  J.  B.  drev  a  bill  of  exchange  on  the  de- 
fendant^ by  which  he  required  him,  three  months  after  date,  to  pay  to 
T.  O.  B.  or  order  £315  10«.  for  valae  received  by  the  said  J.  B.,  which 
the  defendant  accepted,  &c.  The  bill  produced  was  thus  :  <<  Three 
months  after  date  pay  to  T.  G*.  B.  or  order,  JS315,  10s.  value  received;" 
and  was  subscribed  J.  B.  And  it  was  contended  that  here  was  a  vari- 
ance, inasmuch  as  <<  value  received"  did  not  import  value  received  by  J. 
B.,  but  value  received  of  J.  B.  by  the  acceptor. 

The  AUoTTiey-General  and  J,  Parke^  who  showed  cause,  argued  that 
^'value  received''  was  capablo  of  both  senses,  either  value  received  by 
the  drawee  of  the  drawer,  or  value  received  by  the  drawer  of  the  payee; 
they  urged,  however,  that  the  latter  sense  was  the  most  reasonable,  be- 
cause, as  the  drawee  must  know  whether  he  has  value  of  the  drawer  in 
his  hands,  it  would  be  needless  to  inform  him.  And  if  the  words  are 
capable  of  both  senses,  it  is  sufficient  that  the  declaration  has  adopted 
one  of  them. 

Park  (with  him  Ahhot{)j  contra,  maintained,  that  <^  value  received" 
r»1221  ^*^  ^^*  necessarily  mean  value  received  by  the  *drawer;  for  if 
L  J  the  bill  had  been  payable  to  the  drawer's  own  order,  it  would  not 
have  so  meant,  but  must  have  meant  value  received  by  the  acceptor. 
Therefore  if  the  declaration  purports  to  set  out  a  bill  of  particular  de- 
nomination, it  is  not  sufficient  to  prove  a  bill  which  is  capable  of  a  dif- 
ferent denomination. 

Lord  Ellenborough,  C.  J. — ^It  appears  to  me  that  value  received  is 
capable  of  two  interpretations,  but  the  more  natural  one  is,  that  the 
party  who  draws  the  bill  should  inform  the  drawee  of  a  fact  which  he 
does  not  know,  than  of  one  of  which  he  must  be  well  aware.  The  words 
<<  value  received"  are  not  at  all  material ;  they  might  be  wholly  omitted 
in  the  declaration,  and  there  are  several  cases  to  that  effect.  The  mean- 
ing of  them  here  is,  that  J.  B.  informs  the  drawee  that  he  draws  upon 
him  in  favour  of  T.  G.  B.,  because  he  has  received  value  of  T.  G.  B. 
To  tell  him  that  he  draws  upon  him,  because  he,  the  drawee,  has  value 
in  his  hands,  is  to  tell  him  nothing;  therefore  the  first  is  the  more  pro- 
bable interpretation. 

Bayley,  J. — ^The  object  of  inserting  the  words  <<  value  received"  is 
to  show  that  it  is  not  an  accommodation  bill,  but  made  on  a  valuable 
consideration  given  for  it  by  the  payee. 

Per  Curiam.     Rule  discharged. 


Ill— SCOT  V.    LAING. 

March  19,  1707.-8.    M.  1635. 

This  was  an  action  on  the  defender's  promise  to  pay  to  the  pursuer  a 
bill  of  j830  sterling,  drawn  by  Colin  Ramsay  in  favour  of  Alexander 
Scot,  upon  and  accepted  by  John  Melvill. 

Alleged  for  the  Defender, — ^The  defender  is  not  liable  to  the  pursuer 
for  the  bill ;  because,  it  does  not  bear  value  received  of  him,  and  so  was 
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bat  a  factory^  or  trnsfc  given  by  Ramsay  to  Scot  to  receive  the  money. 
In  order  to  instruct  that  a  bill  not  bearing  valae  received  imports  only  a 
trust  in  *the  person  it  is  payable  to,  to  receive  the  money  for  the  p^^  nq-i 
drawer's  behoof,  a  declaration  under  the  hands  of  some  Edinburgh  ^  -I 
merchants  is  produced^  bearing,  that  when  they  draw  bills  payable  to 
their  servants,  or  any  whom  they  trust  to  uplift  their  money,  they  have 
DO  other  security  for  the  repayment  or  check  upon  the  trustee  to  compty 
save  that  the  bills  do  not  bear  value  received.  So  that  if  the  trustee 
should  prove  unfaithful,  or  should  die  before  sending  any  letter  of  advice 
to  the  drawer  or  indorser  that  he  received  their  moifey,  the  trust  could 
not  be  safely  proved  but  by  the  want  of  value  received  in  the  bills. 

Answered  far  the  Pursuer, — ^We  need  not  go  for  a  decision  in  this 
matter  to  the  precarious  authority  of  merchants,  who  are  divided  in  their 
sentiments,  seeing  the  lords,  proceeding  upon  a  more  sure  rule,  viz.,  the 
principles  of  law  and  the  opinion  of  authors,  have  once  and  again  so- 
lemnly determined,  that  bills  not  bearing  expressly  <<  value  received"  of 
the  creditor,  do  imply  that  value  was  given  for  them,  unless  redargued 
by  the  creditor's  oath  or  writ.    As  Mr.  Forbes  observes  in  his  treatise 
concerning  bills  of  exchange,  the  pretence  that  merchants  could  not 
easily  fix  a  trust  upon  their  servants  or  correspondents  to  whom  they 
make  their  bills  payable  for  their  own  behoof,  unless  it  were  presumed 
from  the  want  of  the  words  '<  value  received,"  is  frivolous;  for  if  the 
trustee  be  honest  and  exact,  he  will  immediately  upon  receipt  of  the 
drawer's  money  give  him  credit  in  his  books,  whereby  the  trust  will  be 
known  whether  he  die  or  live;  and  if  the  servant  or  correspondent  do 
not  answer  the  trust  reposed  in  them,  the  drawer  or  indorser  has  himself 
to  blame  for  giving  cr^it  to  such.     Again,  is  it  any  extraordinary  thing 
to  see  merchants  and  others  deposit  their  money,  without  any  receipt,  in 
a  confident's  hand,  to  lie  there  till  the  owners  have  occasion  to  make  use 
of  it,  or  draw  it  out  with  advantage  ?     Do  not  many  rich  men  in  the 
country  transmit  their  money  to  their  agents  at  Edinburgh,  to  be  lent 
out  at  a  term  upon  security ;  and  what  have  the  owners  of  such  money 
to  depend  on  but  the  oath  and  honesty  of  their  doers  ?   Besides,  our  law 
has  privileged  bills  of  exchange  as  to  the  way  and  manner  of  proving 
*trust;  witness  the  Act  1695,  anent  blank  writs,  in  which  bills  r^ioi-i 
are  excepted.     2.  If  value  were  not  presumed,  though  not  ex-  ■-        J 
pressed,  many  people  might  be  ensnared,  who,  by  not  knowing  that  form- 
ality, might  neglect  to  cause  insert  value  received  in  bills  truly  onerous. 
3.  The  defender  having  promised  payment  of  the  accepted  bill  to  the 
pursuer,  it  is  Jus  tertii  to  him  to  object  trust  in  the  person  of  the  pur- 
suer, without  instructing  that  he  is  creditor  to,  or  represents  Colin  Bam- 
say,  the  drawer. 

The  lords  found,  that  value  is  presumed  to  have  been  given  for  the 
bill  by  Alexander  Scot,  the  creditor,  though  it  bear  not  value  received  \ 
unless  the  defender  prove  by  writ  or  oath  of  the  creditor  that  he  paid  no 
value. 


April,  1854.— 7 


94  ROSS    ON    OOBCMEROIAIi    LAW. 


IV.— BROWN'S   EXECUTORS  v.   THOM'S   REPRE- 
SENTATIVES. 

Jan.  26,  1709.— S.    M.  1636. 

This  was  an  action  at  the  instance  of  the  executors  of  William  Bon- 
nar  against  the  representatives  of  John  Thorn,  for  repetition  of  £20  ster- 
ling, intromitted  with  by  Mr.  Thorn,  conform  to  his  receipt  upon  the  fol- 
lowing order: — "William  Dippie,  please  deliver  to  John  Thorn,  bearer 
hereof,  twenty  pound  sterling,  take  his  receipt,  and  this  shall  be  your 
warrant,  William  Bonnar.''  This  order,  the  pursuers  contended,  must 
be  presumed  to  have  been  given  to  Mr.  Thom  under  trust  to  receive  the 
contents  for  the  behoof  of  Mr.  Bonnar,  because,  albeit  value  is  presumed 
to  be  given  for  bills  in  the  ordinary  known  style,  that  presumption  is 
taken  off  by  the  extraordinary  tenor  of  this,  which,  First,  Bears  not^ 
<<  Please  to  pay,"  but  only,  << Please  to  deliver/'  and  though  payment 
implies  right  in  the  creditor  who  receives  it,  delivery  does  not,  but  maj 
be  made  for  causes  obliging  to  compt,  as  loan,  &o.  Second,  The  drawer 
orders  his  correspondent  to  take  Mr.  Thom's  receipt,  which  was  needless 
for  Bonnar's  own  security,  since  the  simple  getting  up  of  the  biU,  ut 
instrumentum  apud  debitoremy  was  sufficient  instruction  of  payment  by 
the  merchant  law;  and  if  a  receipt  was  needful  to  Dippie,  he  needed  not 
r«l9';i  ^^  ^^^^^  *o  look  to  his  *own  security.  Third,  It  bears,  "Deliver 
L  J  to  John  Thom,  bearer,"  and  not  to  him  or  his  order;  and  it  is  a 
common  rule,  that  an  extraordinary  clause  in  a  writ  debet  aliquid  ope- 
rari  prceter  jus  commune. 

The  lords  assoilzied  the  defender :  because  value  is  presumed  to  have 
been  given  by  Thom,  unless  the  contrary  were  proved ;  seeing  "  pay  and 
deliver"  are  words  promiscuously  used  in  bills  and  bonds  of  borrowed 
money.  And  the  design  of  taking  a  receipt  from  Thom  was  both  to 
serve  for  an  instruction  of  payment  against  him,  and  for  a  rule  of  compt- 
ing  betwixt  Dippie  and  Bonnar. 


1.  Where  a  bill  or  note  bears  to  be  for  value  received,  that  expression  im- 
ports value  received  from  the  payee,  unless  the  bill  is  made  payable  to  the 
drawer  himself.  The  case  of  Hi^hmore  v.  Primrose,  5  M.  &  S.  65;  was  an  ac- 
tion of  assumpsit  on  a  bill  of  exchange  payable  to  the  order  of  the  drawer  him- 
self. The  bill  was  in  these  terms : — ^*'  Two  months  after  date  pay  to  my  order 
£29,  12^.  value  received.*'  In  the  declaration  the  count  described  the  bill  as 
drawn  for  value  received  by  the  drawer.  The  defendant  objected,  that  the 
plaintiff  could  not  recover,  on  the  ground  that  there  was  a  variance  between  the 
count  and  the  bill,  as  the  bill  itself  imported  value  received  bv  the  drawee. 
This  objection  was  sustained.  Lord  Ellenborongh  observed, — '*  Certainly  when 
a  man  calls  upon  another  by  a  bill  of  ezcbange  to  pay  to  his  own  order,  not 
naming  any  payee,  a  sum  of  money  for  value  receive,  he  cannot  be  supposed 
to  mean  value  received  of  some  person  in  blank,  who  shall  be  hereafter  ascer- 
tained as  indorsee.  The  fair  import  of  the  language  is,  that  in  calling  upon  the 
drawee  to  pay  his  order,  he  intends  to  put  the  drawee  in  mind  of  the  duty  which 
he  owes  from  having  received  value  for  it.  The  argument,  therefore,  seems  to 
me  to  be  with  the  defendant,  upon  the  Question  of  variance." 

2.  The  case  of  Clayton  v.  Gosling,  5  b.  &  C.  360,  was  an  action  of  assumpsit 
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oa  a  promissor 
notace,  we  joiptl 
£200  for  value' 

The  defendant  pleaded,  that  the  cause  of  action  arose  ^before  the  bank-  r^in/v-i 
nipCcy  of  the  defendant,  and  that  as  the  debt  was  proveable  under  the  *-  -' 
Commission,  it  was  now  bound  by  the  certificate  sprantod  to  Uie  bankrupt.  The 
plaintiff  contended  that  the  note  was  not  proveable  under  the  Commission  be- 
cause not  payable  at  all  events,  as  it  depended  upon  the  contingency  of  notice 
bein^  given  by  the  plaintiff;  and  because  the  note  was  not  to  be  considered  as 
conduaive  evidence  of  debiium  in  preseiUi,  The  defendant  answered, — ^The 
debt  was  debiium  in  preaenU.  The  note  is  expressed  to  be  "  for  value  re- 
ceived." It  was  not  a  debt  upon  a  contingency^  within  the  meanine  of  the 
cases  cited.  In  them,  either  the  amount  of  the  debt  was  not  ascertained,  or  the 
time  of  payment  was  uncertain,  and  did  not  depend  upon  the  will  of  the  credi- 
tor. Here  the  amount  to  be  paid  was  ascertained,  and  the  creditor,  by  giving 
notice,  might  at  any  time  fix  the  day  of  payment  Abbott,  C.  J. — ^' We  have 
decided  on  more  than  one  occasion,  that  the  expression  Walue  received,'  in  a 
note,  imports,  'received  from  the  payee.'  The  note  in  question  may,  therefore, 
be  read  thus :  We  acknowledge  to  owe  the  payee  £200,  and  promise  to  pay 
him  that  sum,  with  interest,  twelve  months  after  notice.'  If  so,  uiere  is  not  any 
contingency  as  to  the  debt,  for  that  is  admitted  to  be  due.  Nor  is  the  time  of 
jmyment  contingent,  in  the  strict  sense  of  the  expression ;  for  that  means  a 
time  which  may  or  may  not  arrive :  this  note  was  made  payable  at  the  time 
which  we  must  suppose  would  arrive.  But  no  notice  was  given,  and  therefore 
no  action  could  be  maintainable  at  law  at  the  time  of  the  bankruptcy.  The 
statute  7  Geo.  I.  c.  31,  was  made  to  remedy  such  evOs,  and  provioes  for  the 

Sroof  of  debts  payable  in  futuro,  and  orovides  also  for  a  rebate  of  interest.  Can 
len,  such  rebate  be  made  here?  I  think  it  may.  The  interest  will  cease,  and 
then  the  effect  will  be  the  same  as  if  the  note  had  been  payable  at  a  certain 
period  aflier  date.  The  case,  then,  being  free  ^om  the  difficulties  which  might 
nave  occurred  as  to  the  rebate,  had  the  note  been  payable  without  interest,  I 
think  it  was  proveable,  and,  consequently,  that  the  plaintiff's  demand  was  barred 
by  the  certificate."  Bayley,  J. — "  Where  it  is  matter  of  contingency  whether 
the  debt  will  ever  be  payable,  or  where  the  amount  of  it  is  uncertain,  it  cannot 
be  proved.  But  here  the  note  is  expressed  to  be  for  value  received,  which,  ac- 
cording to  Highmore  v.  Primrose,  is  an  acknowledgment  of  a  debt  due.  The 
twelve  months  afler  notice  merely  applies  to  the  time  of  payment,  and  the 
7  Greo.  I.  c.  31,  is  founded  upon  the  distinction  between  debts  not  due  and  not 
payable.  If  interest  had  not  been  payable  from  the  date  but  from  the  notice, 
then,  as  notice  had  not  been  given  at  the  time  of  the  bankruptcy,  the  amount  of 
the  sum  to  be  paid  might  have  been  doubtful;  but  as  interest  is  payable  from  the 
*date  of  the  note,  no  such  difficulty  arises.  For  these  reasons  it  appears  r«i  o^i 
to  me  that  the  case  falls  within  the  words  and  the  spirit  of  the  7  Geo.  I.  *-  ^ 
c  31,  and  that  the  debt  was  proveable." 


IN  ENGLAND,  IN  AN  ACTION  ON  A  BILL  OE  NOTE,  THE  PEBSUMPTION  OF 
A  LEGAL  CONSIDERATION  MAY  BE  REBUTTED,  AND  THE  WANT  OF  CON- 
SIDERATION IS  A  GOOD  DEFENCE  AGAINST  THE  PLAINTIFF  IF  NEITHER 
HE  NOR  ANY  INTERMEDIATE  HOLDER  GAVE  VALUE  FOR  IT;  BUT  EX- 
CEPT WHERE  THE  BILL  HAS  BEEN  OBTAINED  THROUGH  FRAUD,  OR  HAS 
BEEN  STOLEN  OR  LOST,  OR  HAS  BEEN  GRANTED  FOR  AN  ILLEGAL  CON- 
SIDERATION, THE  DEFENDANT  IS  NOT  BOUND  TO  PROVE  THAT  HE  GAVE 
VALUE  FOR  IT. 

L  — HOLLIDAT  v.  ATKINSON. 

Easter  Term,  1826.— E.    5  B.  &  C.  501.    B.  C.  L.  R.  vol.  11. 
Assumpsit  on  a  promissory  note  given  by  one  deceased  to  the  plain- 
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tiff  for  £100,  dated  July  19, 1821,  payable  six  months  after  date,  and 
expressed  to  be  for  value  received.  At  the  trial  before  Hullock,  B.^  at 
the  Carlisle  summer  assizes,  1825,  it  appeared  that  the  plaintiff  at  the 
time  when  the  note  was  made  was  only  nine  years  old.  The  deceased 
was  then  in  an  imbecile  state,  and  died  a  few  months  after.  It  appeared 
that  the  deceased  was  intimate  with  the  father,  but  no  evidence  of  consi- 
deration was  given.  The  learned  Judge  told  the  jury,  that  the  note 
being  for  value  received,  was  prim&  facie  evidence  of  some  legal  consid- 
eration. That  it  was  not  necessary  to  prove  the  consideration,  but  the 
defendant  should  have  disproved  it.  That  many  good  considerations 
might  have  existed,  and  that  affection  towards  the  plaintiff,  or  gratitude 
to  his  father,  or  an  intention  to  avoid  the  legacy  duty,  would  suffice. 
But  that  if  they  thought  fraud  had  been  practised,  or  the  maker  did  not 
know  what  he  was  doing,  they  ought  to  find  for  the  defendants.  A  ver- 
dict having  been  found  for  the  plaintiff,  a  rule  nisi  for  a  new  trial  was 
obtained  in  Michaelmas  term,  against  which 

Scarlett  and  Fatieson  showed  cause. — ^The  only  question  made  at  the 
r*195^1  ^^^^  ^^  respecting  the  competency  of  the  deceased  *to  make  the 
L  -J  note.  There  was  no  evidence  to  impeach  the  consideration ;  it 
was  therefore  unnecessary  for  the  plaintiff  to  prove  it,  particularly  as  the 
note  was  expressed  to  be  for  value  received,  which  raises  a  presumption 
that  a  good  consideration  was  given.  Then  with  respect  to  the  observa- 
tions of  the  learned  Judge,  Woodbridge  v.  Spooner,  3  B.  &  A.  233,  is  a 
case  where  a  note  was  given  «  for  value  received  and  his  kindness  to  me," 
and  the  consideration  must  have  been  held  sufficient,  for  the  plaintiff 
recovered  without  proof  of  any  actual  consideration  given.  In  Lee  v. 
Muggeridge,  5  Taunt.  86,  a  moral  consideration  was  held  sufficient.  In 
Tate  V.  Hilbert,  2  Yes.  jun.  Ill,  Lord  Loughborough  would  not  decide 
that  a  note  was  invalid  which  was  delivered  as  a  gift  Here  the  motive 
might  be  to  avoid  the  legacy  duty. 

Brougham  and  Wtghtman,  contra — There  is  no  doubt  that  a  consid- 
eration might  have  been  presumed  in  this  case,  and  had  the  learned  Judge 
left  it  to  the  jury  with  that  observation  only,  there  would  not  have  been 
any  ground  for  this  application.  But  he  pointed  out  as  good  considera- 
tions, affection  towards  the  child  or  gratitude  to  the  father,  and  it  is  im- 
possible to  say  that  the  verdict  was  not  founded  upon  the  supposition, 
that  one  or  other  of  those  considerations  was  the  reid  one  for  giving  the 
note. 

Abbott,  C.  J. — I  think  that  this  case  must  be  sent  to  a  new  trial.  I 
agree  that  where  a  note  is  expressed  to  be  for  value  received,  that  raises 
a  presumption  of  a  legal  consideration  sufficient  to  sustain  the  promise; 
but  that  is  a  presumption  only,  and  may  be  rebutted.  Now,  we  find  that 
this  note  was  given  to  a  boy  only  nine  years  old,  whose  father  was  living, 
and  that  the  donor  was  in  a  state  of  imbecility,  and  not  far  from  his 
death.  It  then  became  a  question  for  the  jury,  whether  the  note  was 
given  upon  any  legal  consideration,  and  I  think  that  the  direction  given 
to  them  as  to  the  sufficiency  of  gratitude  to  the  father  or  affection  to  the 
son  was  improper.  As  at  present  advised,  I  should  also  think  that  the 
intention  to  avoid  the  legacy  duty  would  not  be  sufficient,  for  then  the 
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note  would  not  be  payable  until  after  the  donor's  deatb,  and  a  r«iQQ-i 
promissory  note  *is  not  good  as  a  donatio  mortis  catisa.  But  if  I-  -1 
a  second  verdict  should  be  founded  on  the  latter  consideration,  the  ques- 
tion may  be  put  upon  the  record.  Eule  absolute. 


II.— HEATH  V.  SANSOM  AND  EVANS. 

April  27,  1831.— E.     2  B.  &  A.  291.    E.  0.  L.  B.  vol.  22. 

Assumpsit  by  the  plaintiff  as  indorsee  against  the  defendants  as  mak- 
ers of  a  promissory  note.  Plea,  by  the  defendant  EvanS;  the  general 
issoe.     Sansom  suffered  judgment  by  default. 

At  the  trial  before  Lord  Tenterden,  C.  J.,  the  following  facts  ap- 
peared : — In  July,  1829,  when  the  note  in  question  was  drawn,  Sansom 
and  Eyans  were,  and  had  for  a  short  time  been,  partners  in  some  alum 
works  at  Bristol,  which  they  carried  on  under  the  style  and  firm  of  Philip 
Sansom  and  Co.  During  the  same  period,  and  for  some  years  before, 
Sansom  had  been  a  partner  in  the  Droitwich  Patent  Salt  Company,  a  firm 
composed  of  several  persons  carrying  on  the  salt  trade  at  Bristol  and 
other  places.  Sansom  had  been  authorized  to  act  and  receive  moneys  on 
behalf  of  the  Company,  as  their  agent  5  but  in  June,  1829,  and  from 
that  time  forth,  he  was  no  longer  permitted  to  do  so.  He  was  still  a 
partner,  however,  when  this  action  was  brought.  In  July,  1829,  one  of 
the  auditors  of  the  Droitwich  Salt  Company  called  upon  Sansom  for  the 
sum  of  £300,  which  he  owed  the  firm,  and  he,  to  answer  this  demand, 
gave  the  note  on  which  the  present  action  was  brought,  for  ^310,  bearing 
date  July  1,  1829,  signed  Philip  Sansom  and  Co.,  payable  at  the  Droit- 
wich Patent  Salt  Company,  or  order,  two  months  after  date,  value  re- 
ceived, at  the  alum  works.  Bridewell  Lane.  This  note  tho  Company  in- 
dorsed to  the  plaintiff.  The  alum  works  were  closed,  and  the  partnership 
in  them  dissolved,  in  August,  1829.  It  did  not  appear  that  anything 
had  been  due  from  this  concern  to  the  Droitwich  Company,  nor  was  it 
shown  that  the  note  had  been  indorsed  for  any  valuable  consideration : 
*bnt  no  notice  had  been  given  to  the  plaintiff  to  prove  the  con-  r^c-i  qa-i 
Bideration  for  the  indorsement.  The  Droitwich  Company  was  ^  -I 
solvent  at  the  time  when  this  action  was  brought.  These  facts  were 
proved  by  the  cross-examination  of  the  plaintiff's  witnesses. 

It  was  contended,  on  behalf  of  the  defendant  Evans,  that  this  note, 
made  in  the  names  of  Sansom  and  Co.,  appeared  to  have  been  given  by 
Sansom  for  his  own  private  debt ;  that  this  was  a  fraud  within  the  cog- 
nisance of  the  Droitwich  Company,  inasmuch  as  the  knowledge  of  San- 
som, their  partner,  was  their  knowledge ;  and  that,  under  these  circum- 
stances, the  indorsee,  not  having  proved  any  valuable  consideration  given 
by  him  for  the  indorsement,  had  no  right  to  recover.  On  the  other  side, 
it  was  contended,  that  in  the  absence  of  notice  to  prove  the  consideration, 
this  defence  was  inadmissible.  A  verdict  was  found  for  the  plaintiff,  but 
leave  given  to  move  to  enter  a  nonsuit }  and  a  rule  nisi  having  been  ob- 
tained accordingly,— 
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Sir  James  Scarlett  and  Hoggim  now  ebowed  canse. — ^Before  the 
plaintiff  was  called  apon  to  prove  consideration,  it  was  incumbent  on  the 
other  party  to  make  out  some  case  of  fraud  or  misconduct  in  obtaining 
the  note,  sufficient  to  require  that  answer.  It  is  not  to  be  presumed  on 
the  facts  stated  at  the  trial,  that  the  note  was  not  given  for  money  really 
due  from  Philip  Sansom  and  Co.  to  the  Droitwich  Company ;  on  the 
contrary,  it  is  consistent  with  the  evidence  that  Sansom  may  have  used 
the  Gompany^s  money  in  making  payments  at  the  alum  works.  And 
assuming  that  there  was  a  debt  between  the  Droitwich  Company  and  San- 
som and  Co.,  the  argument  that  Sansom's  knowledge,  as  to  the  particular 
occasion  on  which  the  note  was  given,  was  the  knowledge  of  the  Company, 
becomes  merely  a  technical  objection,  and  ought  not  to  prevail  against 
the  claim  of  the  plaintiff,  who  must,  prim&  facie,  be  considered  an  indorsee 
for  value.  At  any  rate,  where  a  defence  is  contemplated  on  the  ground 
of  fraud  in  obtaining  the  note,  the  plaintiff  ought  to  have  notice  to  prove 
the  consideration,  Paterson  v.  Hardacre,  34  Taunt,  114.  [Littledale,  J. 
— ^That  rule  prevailed  many  years  ago,  but  the  practice  is  otherwise  now.] 
r*ian  *Bompas,  Serjt.  and  Ball  contra. — Even  if  the  practice  were 
^  ->  still  as  it  is  laid  down  in  Paterson  v.  Hardacre,  this  is  not  a  case 
where  notice  would  be  necessary ;  for  the  defect  in  the  Company's  title 
on  the  note  appears  by  the  plaintiff's  own  evidence.  It  passed  as  undis- 
puted  at  the  trial  that  the  note  was  given  by  Sansom  for  a  debt  of  his 
own;  and  where  a  note  is  given,  or  bill  accepted,  by  a  partner  under 
such  circumstances,  with  the  knowledge  of  the  payee  or  drawer,  such 
note  or  bill  is  fraudulent  and  void  as  against  the  other  partner.  Wells  v. 
Masterman,  2  Esp.  731,  Shirreff  v.  Wilks,  1  East,  48;  the  payee  or 
drawer  could  not  recover  upon  it,  nor  can  an  indorsee,  without  showing 
that  he  gave  a  valuable  consideration.  In  Duncan  v.  Scott,  1  Camp.  100, 
where  it  appeared  on  the  plaintiff's  case  that  the  bill  on  which  the  action 
was  brought  had  been  given  under  duress.  Lord  Ellenborough  held 
that  it  lay  on  the  plaintiff,  who  sued  as  indorsee,  to  give  some  proof  of 
consideration;  and,  failing  to  do  so,  he  was  nonsuited.  Kees  v.  The  Mar- 
quis of  Headfort  (where  the  bill  was  obtained  by  fraud)  was  a  similar 
decision.  In  Grant  v.  Hawkes,  2  Camp.  574,  Chitty,  42,  Lord  Ellen- 
borough  said, — "An  indorsee  may  recover  on  a  bill  against  partners  in 
a  concern,  though  the  drawing  or  accepting  were  contrary  to  agreement 
between  them,  and  by  one  of  the  partners  in  fraud  of  the  rest ;  but  then 
the  indorsee  must  show  that  he  gave  value.''  In  Thomas  v.  Newton, 
2  Camp.  606,  Lord  Tenderden  says, — « If  the  defendant  shows  that  there 
was  origintdly  no  consideration  for  the  bill,  that  throws  it  on  the  plain- 
tiff" (the  indorsee)  <<to  show  that  he  gave  value  for  it,"  or  that  value 
was  given  by  the  previous  indorser.  The  same  rule  has  prevailed  in  the 
case  of  bills  which  have  been  stolen  or  lost.  In  Gill  v.  Cubitt,  3  B.  & 
C.  466,  [10  E.  C.  L.  R.,]  where  a  stolen  bill  had  come  to  the  hands  of  a 
broker,  who  discounted  it  and  then  sued  the  acceptor,  it  was  held  to  be 
incumbent  on  the  plaintiff  to  show,  not  only  that  he  gave  good  considera- 
tion, but  that  he  took  the  bill  bon^  fide.  In  the  present  case,  a  suspi- 
cion is  thrown  upon  the  indorsee,  not  only  by  the  original  fraud  in  the 
making  of  the  note,  but  also  by  the  circumstance  of  his  using  the  mak- 
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era  rather  than  the  indoners^  who  were  a  well-known  and  solvent  part- 
nershipw 

Lord  TxNDERDiN,  C.  J. — It  is  clear  on  the  facts  of  the  case,  r*1^21 
*ihat  this  note  was  given  in  consideration  of  money  due  from  L  -> 
Sansom  alone  to  the  Droitwich  Salt  Gompanj,  in  which  he  himself  was 
a  partner;  and  we  are  all  agreed  that  the  Company  could  not  have  main- 
tained an  action  against  Evans.  This  is  an  action  by  the  Company's  in- 
dorsee,  that  party  having  elected  to  sue  the  makers  of  the  note,  instead 
of  the  Droitwich  Company,  from  whom  he  received  it,  who  are  solvent, 
and  of  whom  one  at  least,  the  indorser,  must  be  known  to  the  plaintiff. 
The  question  then  is,  whether,  in  order  to  succeed  in  this  action  against 
the  defendant  Evans,  he  was  bound,  under  the  circumstances  of  the  case, 
to  prove  a  consideration  for  the  indorsement.  According  to  the  more 
recent  practice,  I  think  it  was  incumbent  on  him  to  do  so ;  and  this  is  a 
stronger  case  than  the  ordinary  one,  in  which  indorsees  have  been  put  to 
prove  value  given  by  reason  of  the  circumstances  under  which  an  accept- 
ance or  note  was  obtained,  because  here  the  indorsee  chooses  to  bring  his 
action  against  makers,  who  are  unknown  to  him,  rather  than  sue  the  in- 
dorsers,  whom  he  knows,  and  from  whom  he  took  the  note.  The  rule  for 
a  new  trial  must  be  absolute. 

LiTTLSDALE,  J.— I  am  of  opinion  that  the  Droitwich  Company  could 
not  have  recovered  on  this  note,  and  consequently  that  the  present  plaintiff 
cannot.  It  has  been  frequently  held  that  where  a  note  or  acceptance  of 
a  bill  has  been  obtained  by  fraud,  loss  out  of  the  owner's  hands,  or  du- 
ress, the  indorsee  is  bound  to  show  that  he  gave  value,  and  in  some  in- 
stances even  that  he  became  holder  bona  fide,  and  not  under  circumstances 
of  suspicion.  It  may  be  laid  down  as  a  general  rule,  that  if  the  note  or 
acceptance  were  taken  under  such  circumstances  that  the  indorser  him- 
self could  not  recover,  the  indorsee  must  prove  that  he  became  so  for  a 
good  consideration,  though  no  notice  be  given  him  to  produce  such  evi- 
dence. There  is  no  more  hardship  in  the  necessity  of  proving  considera- 
tioa  here  than  in  ordinary  actions  on  simple  contract,  where  the  plaintiff 
must  be  prepared  to  show  a  consideration  if  necessary,  though  in  the 
great  majority  of  instances  no  such  necessity  arises.  It  may  be  said  that 
the  rule  now  laid  down  is  inconvenient,  as  restraining  the  negotiability  of 
notes  and  ^bills ;  but  this  is  fully  counterbalanced  by  the  incon-  pui  qq-i 
venienoe  which  would  arise  on  the  other  hand,  if  a  party  who  ^  ^ 
could  not  himself  sue  on  a  note  or  acceptance,  could  put  it  into  the  hands 
of  a  third  person,  and  in  consequence  of  such  transfer,  the  proof  of  value 
^ven  should  be  dispensed  with.  The  present  case  is  stronger  than  the 
ordinary  one,  of  a  bill  accepted  for  accommodation,  because  here  some 
little  suspicion  arises  from  the  note  being  indorsed  over  by  the  Droitwich 
Company,  and  the  action  then  brought  against  the  maker.  I  think, 
therefore,  the  rule  ought  to  be  absolute. 

Pabblb,  J. — I  am  of  the  same  opinion  on  the  special  circumstances  of 
this  case ;  but  I  have  always  understood  that  an  indorsement  must  be 
taken,  prim&  facie,  to  have  been  given  for  value,  and  that  the  proof,  at 
least  of  circumstances  tending  to  throw  suspicion  on  such  indorsement, 
lies  on  the  party  disputing  its  validity  before  the  indorsee  can  be  called 
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upon  to  prove  that  he  gave  value  for  the  bill.  This  doctrine  appears  to  me 
to  be  correctly  laid  down  by  Eyre,  C.  J.,  in  Collins  v.  Martin^  1 B.  &  P.  648. 
When  the  note  or  acceptance  has  been  obtained  by  felony ,  by  fraud,  or 
by  duress,  it  has  been  usual  to  require  proof  of  valuable  consideration 
on  the  part  of  the  indorsee ;  and  I  do  not  dispute  the  propriety  of  that 
usage,  as  any  one  of  those  facts  raises  some  suspicion  of  the  title  of  the 
holder.  But  I  am  by  no  means  satisfied  that  the  same  rule  can  be  ap- 
plied to  all  cases  where  an  acceptance  or  note  has  been  given  without  con- 
sideration. I  think  this  is  a  very  important  question.  It  is  difficult  to 
reconcile  the  recent  practice  ^for  it  is  only  recent)  with  principle ;  for 
the  simple  fact  of  want  of  consideration  between  the  acceptor  and  drawer, 
or  maker  and  payee,  affords  no  inference  that  the  holder  received  the  bill 
or  note  malfl  fide,  or  without  consideration.  It  is,  besides,  a  practice 
likely  to  produce  great  increase  of  expense,  as,  in  every  instance,  a  plain- 
tiff, who  is  indorsee,  can  hardly  be  safe,  without  being  prepared  to  prove, 
as  to  some  one  at  least  of  the  indorsements,  that  value  was  given  for  it ; 
and  this  inconvenience  may  outweigh  that  of  casting  upon  the  defendant 
the  burden  of  making  out  a  case  of  suspicion  against  the  indorsee  before 
proof  of  consideration  can  be  required  from  him.  But  it  is  sufficient 
r^l  ^41  *^^^  ^^^  decision  of  this  case  to  say,  that  its  circumstances  were 
L  -I  in  themselves  such  as  called  upon  the  plaintiff  to  prove  that 
value  was  given  for  the  indorsement.  For  the  Droitwich  Company  could 
not  have  sued  the  defendant  Evans  on  this  note.  It  must  be  taken  to 
have  been  given  to  them  by  Sansom  in  fraud  of  Evans;  and  when  we 
find  the  plaintiff  suing  him,  instead  of  the  Droitwich  Company,  who  are 
solvent,  it  is  impossible  not  to  suspect  that  the  note  has  been  indorsed 
to  the  plaintiffs  to  enable  them  to  sue  Evans,  and  not  bona  fide  for  a 
valuable  consideration.  This  creates  a  suspicion  which  the  plaintiff 
ought  to  clear  up ;  and  on  that  ground  I  am  of  opinion  that  a  nonsuit 
should  be  entered. 

Patteson,  J. — ^As  at  present  advised,  I  think  the  general  rule  of 
practice  on  this  subject  has  been  correctly  stated,  and  that  where  a  note 
or  acceptance  has  been  given  under  such  circumstances  that  the  original 
payee  could  not  recover  on  it,  the  indorsee  may  fairly  be  called  upon  to 
show  how  it  came  to  his  hands,  and  is  not  entitled  to  a  previous  notice. 
And,  therefore,  independently  of  the  circumstances  of  suspicion  in  this 
case,  I  should  think,  upon  the  point  of  practice  alone,  this  rule  ought  to 
be  made  absolute.  Rule  absolute. 


III._MILLS  V.  BARBER. 

Easter  Term,  1836.— E.    1  M.  &  W.  426. 

Assumpsit  against  the  acceptor  of  a  bill  of  exchange  drawn  by  one 
Samuel  Barber  upon  the  defendant  for  the  sum  of  100/.,  payable  two 
months  after  date  to  the  order  of  the  drawer,  and  by  him  indorsed  to  the 
plaintiff.  The  defendant  pleaded,  that  he  accepted  the  bill  at  the  request 
and  for  the  accommodation  of  the  said  Samuel  Barber,  and  that  the  said 
Samuel  Barber  did  not  give,  nor  did  he  the  defendant  have  or  receive 
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any  valae  or  oonsideration  for  his  the  defendant's  ^accepting  or  p^iqe-i 
paying  the  said  bill  of  exchange;  that  the  said  Samuel  Barber  L.  J 
indorsed  the  said  bill  to  the  plaintiff  without  any  value  or  consideration^ 
and  that  the  said  Samuel  Barber  and  the  said  plaintiff  have  always  re- 
spectively held  the  sud  bill  without  any  value  or  consideration.  Verifi- 
cation.— Beplication,  that  the  said  Samuel  Barber  indorsed  the  said  bill 
of  exchange  to  the  plaintiff  for  a  good  and  valuable  consideration ;  con* 
eluding  to  the  country. 

At  the  trial  before  Alderson,  B.,  a  question  arose  whether  the  plain- 
tiff was  bound  to  prove  consideration  for  the  bill,  or  whether  the  defen- 
dant was  not  bound  to  show  the  want  of  consideration;  the  learned 
judge  held  the  latter,  and  the  defendant  not  being  prepared  to  prove 
the  want  of  considerationi  he  directed  a  verdict  to  be  entered  for  the 
plaintiff. 

Humfreyy  in  the  same  term,  obtained  a  rule  to  show  cause  why  there 
should  not  be  a  new  trial,  on  the  ground  that  the  onus  lay  upon  the 
plaintiff,  relying  on  Simpson  v.  Clarke,  where  Lord  Abinger,  G.  B.,  inti- 
mated an  opinion  in  the  course  of  his  judgment,  that,  where  the  plead- 
ingsare  such  as  in  the  present  case,  it  is  incumbent  upon  the  plaintiff 
to  prove  the  consideration.  Against  this  rule  on  a  former  day  in  this 
term, 

Theobald  showed  cause. — The  question  arises,  from  the  admission  on 
the  record  that  this  was  an  accommodation  bill,  whether  the  plaintiff 
was  bound  to  prove  consideration,  or  whether  the  defendant  ought  to 
have  shown  the  want  of  it.  The  decision  of  the  learned  judge  at  the 
trial  was  perfectly  right;  and  it  was  not  incumbent  on  the  plaintiff  to 
prove  consideration  in  the  first  instance.  Undoubtedly,  the  replication 
does  allege  affirmatively  that  the  plaintiff  gave  valuable  consideration  for 
the  indorsement,  but  he  was  not  therefore  bound  to  prove  it  in  the  first 
uutance.  In  Low  v.  Burrows,  where  to  an  action  on  a  bill  of  exchange 
by  the  drawer  against  the  acceptor,  the  defender  pleaded  that  there  was 
no  consideration  for  the  acceptance ;  and  the  plaintiff  replied  that  there 
was  consideration  for  the  acceptance,  to  wit,  the  sale  and  delivery  of 
goods,  concluding  to  the  country,  as  in  the  present  case :  it  was  held 
that  the  plaintiff  was  not  bound  to  prove  the  consideration  *al-  r^i  og-i 
leged,  and  that  it  lay  on  the  defendant  to  show  want  of  conside-  >-  ^ 
ration.  [Alderson,  B — The  replication  is  in  the  affirmative,  but  it  is 
in  answer  to  a  negative.  Upon  the  question  as  to  who  is  to  begin,  is  it 
not  the  proper  test  to  examine  whether,  if  the  particular  allegation  be 
struck  out  of  the  plea,  there  will  or  will  not  be  a  defence  to  the  action? 
It  is  immaterial  whether  the  allegation  be  in  the  affirmative  or  negative. 
Parks,  B. — There  is  no  difficulty  on  that  part  of  the  case  :  the  burden 
of  proof  is  certainly  on  the  defendant.  Lord  Abinqsb,  G.  B. — ^The 
question  is,  Whether,  supposing  the  defendant  to  have  proved  those 
bets  which  the  replication  admits,  it  did  not  become  incumbent  on  the 
plaintiff  to  prove  his  title  to  sue  by  showing  that  he  was  not  the  mere 
agent  of  the  party  who  had  received  the  bill  without  consideration  T\ 
The  plaintiff  is  not  compelled  to  do  so,  unless  the  defendant  has  shown 
some  fraud  or  some  defect  of  that  nature  in  the  plaintiff's  title.     In 
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Bajlej  on  Bills  it  is  said, — <<  In  many  cases  the  plaintiff  is  compellable 
to  prore  that  either  he  or  some  preceding  party  took  the  bill  or  note 
I  boni  fide,  and  for  yalue.  As  in  case  of  a  bill  or  note  originally  given 
without  consideration^  and  whilst  the  person  giving  it  was  under  daress, 
or  in  case  of  a  bill  or  note  obtained  by  fraad^  or  in  case  of  a  transfer  by 
delivery  by  a  person  not  entitled  to  make  it,  as  in  the  instance  of  bills 
or  notes  which  have  been  stolen/^  It  is  not  there  said  that  the  mere 
fact  of  the  bill  being  an  accommodation  bill  throws  the  proof  of  valae  on 
the  holder;  but  only  in  cases  where  there  is  some  fraud,  or  something  of 
a  similar  nature.  Fentum  v.  Peacock,  6  Taunt.  192,  will  probably  be 
referred  to,  to  show  that  the  practice  in  actions  upon  accommodation  bills 
is  for  the  plaintiff  to  prove  that  he  gave  value.  But  that  was  not  the 
point  decided  in  that  case,  for  there  it  was  quite  immaterial  as  respected 
the  decision  whether  the  plaintiff  had  given  consideration  for  the  bill  or 
not.  An  accommodation  bill  cannot  be  considered  to  be  like  the  case  of 
afiraudulent  transfer.  [Pa&ke,  B. — It  is  rather  a  fraud  upon  the  holder 
than  the  acceptor.  Axbebbon,  B. — In  Percival  v.  Frampton,  2  C.  M. 
and  R.  183,  Parke,  B.,  says,  <<The  only  fact  admitted  on  the  pleadings 
is,  that  the  indorsement  was  for  the  accommodation  of  the  maker,  bat 
r*l371  ^^^^  raises  no  inferenoe  that  *the  pkintiffs  were  holders  without 
L-  -J  consideration.'^  The  object  of  an  accommodation  bill  is  to  enable 
the  drawer  to  raise  money,  and  therefore  the  inference  is  the  other  way. 
Lord  Abingeb,  C.  B. — ^The  difficulty  I  have  felt  is  to  compel  the  defen- 
dant to  give  evidence  of  a  transaction  with  which  he  has  no  privity .|| 
He  can  do  that  which  it  is  said  the  plaintiff  can  do,  namely,  call  the 
party  who  transferred  it.  [Pabkj:,  B. — ^A  bill  of  exchange  prim&  facie 
imports  consideration,  and  it  always  struck  me  that  some  suspicion  must 
be  thrown  on  the  plaintiff's  title  in  order  to  rebut  that.  The  mere 
giving  of  a  notice  requiring  the  plaintiff  to  prove  consideration  was  held 
by  Lord  EUenborongh,  in  Reynolds  v.  Chettle,  2  Camp.  596,  to  be  in^ 
sufficient  to  compel  the  pkintiff  to  do  so.  In  Thomas  v.  Newton,  2  Car. 
&  P.  606,  the  plaintiff's  title  was  impeached.  In  Low  v.  Chifney,  1 
Bing.  N.  C.  267;  S.  C.  1  Scott,  95,  the  Court  of  Common  Pleas  agreed 
to  this  doctrine.  The  defendant  not  having  impeached  the  title  of  the 
plaintiff  to  the  bill,  nor  shown  any  fraud,  or  cast  any  suspicion  upon  it^ 
is,  in  my  opinion,  entitled  to  retain  his  verdict.] 

Eum/reyy  contra — The  simple  question  is,  Whether,  when  it  is  ad- 
mitted on  the  pleadings  that  as  between  the  original  parties  this  is  an 
accommodation  bill,  and  accepted  without  consideration,  the  plaintiff  is 
not  bound  to  prove  that  he  gave  value  for  it,  according  to  the  decision  of 
the  Court  of  King's  Bench,  by  a  majority  of  the  Judges,  in  Heath  v. 
Sansom,  2  B.  &  Adol.  291.  [Pabke,  B. — ^The  decision  of  this  Court 
in  Percival  v.  Frampton,  2  C.  M.  &  R.  180,  was  to  the  contrary.]  It 
is  there  said,  that,  in  the  case  of  an  accommodation  bill,  it  may  be  pre- 
sumed that  value  has  been  obtained  for  it ;  but  that  where  a  bill  has 
been  obtained  by  fraud,  or  has  been  lost  or  stolen,  the  inference  might 
arise  that  the  holder  had  not  given  full  consideration  for  it.  It  is  how* 
ever,  difficult  to  see  why  the  holder  of  a  bill  which  may  have  passed 
through  many  hands  since  the  fraud  or  loss^  is  not  quite  as  likely  to  be  a 
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bolder  for  value;  as  when  it  was  originally  an  aocommodation  bill.  The 
principle  which  requires  the  plaintiff  to  prove  consideration  in  the  one 
ease  is  equally  applicable  to  the  other;  assuming  that  a  party  who  ob* 
tains  a  bill  by  fraud  would  part  *with  it  for  little  value,  the  same  r^ci  qq-i 
leaaoning  applies  to  accommodation  billS;  where  the  party  gets  the  I-  J 
bin  for  nothing.  It  is  important  that  some  clear  rule  should  be  laid 
down,  because  since  the  new  rules  the  question  comes  before  the  Court 
every  day.  The  authorities  being  conflicting,  it  will  be  safer  to  adhere  to 
the  decision  of  the  Court  of  Kng's  Bench  in  Health  v.  Sansom,  and 
that  18  the  most  convenient  rule  to  adopt.  It  must  be  admitted  that  in 
Lewis  V.  Lady  Hyde  Parker,  Williams,  J.,  at  Nisi  Prius,  ruled  ae- 
cording  to  the  decision  of  this  Court  in  Percival  v.  Frampton,  and  the 
Court  of  Edug's  Bench  in  this  term  decided  that  he  was  right,  on  the 
authority  of  that  case }  but  it  is  submitted  that  that  decision  was  errone- 
ous. [BoLLAND,  B. — ^In  Wyatt  v.  Bulmer,  2  Esp.  Rep.  538,  Eyre,  0. 
J.,  held,  that  the  circumstance  of  the  original  transaction  being  contrary 
to  law,  (provided  the  security  was  not  declared  to  be  void  by  law,)  did  not, 
where  the  action  was  by  a  remote  indorsee,  necessarily  called  upon  him 
to  prove  the  consideration;  and  that  if  the  defendant  meant  to  call  upon 
the  holder  to  prove  consideration,  it  would  be  necessary  to  implicate  him 
some  way  in  the  transaction,  or  to  show  some  degree  of  privity  respect- 
ing it.]  Our.  adv,  vtdt 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinosr,  C.  B ^This  was  an  action  against  the  acceptor  of  a 

bill  of  exchange,  in  which  the  defendant  had  pleaded  that  the  bill  of 
exchange,  was  given  without  any  consideration,  and  for  the  accommoda- 
tion of  the  drawer,  and  indorsed  to  the  plaintiff  without  value;  to  which 
the  plaintiff  replied,  that  it  was  indorsed  to  him  for  a  valuable  considera- 
tioD.  At  the  trial  the  plaintiff  stood  upon  his  right,  contending  that  the 
possession  of  the  bill  itself  was  prima  facie  evidence  of  consideration ; 
the  defendant  insisted  that  it  was  cast  upon  the  plaintiff  to  prove  affirma- 
tively that  he  did  give  value  for  the  bill.  Neither  party  choosing  to  act, 
the  learned  Judge  took  it  upon  himself,  and  directed  the  verdict  to 
be  entered  for  the  plaintiff.  The  question  is,  Whether  he  was  right 
in  80  doing  ?  It  is  rather  a  question  of  practice  than  of  *law.  rjici  ogi 
No  doubt  the  rule  of  law  is,  that,  where  a  plaintiff  has  not  given  ^  -* 
eoDsideration  for  a  bill  of  exchange,  for  which  no  consideration  has 
been  previously  obtained,  he  cannot  recover  upon  it.  But  the  doubt 
18  as  to  which  party  is  required  to  give  evidence.  Cases  were  cited 
to  show  the  practice  to  have  been  for  the  plaintiff  to  prove  consid- 
eration given  by  him.  I  must  own,  that,  as  far  as  my  experience  has 
gone,  that  was  the  course.  I  never  have  known  the  point  mooted  ex- 
cept in  certain  cases.  A  practice  had  grown  up  of  giving  a  notice  to  the 
plaintiff  calling  upon  him  to  prove  consideration,  and  it  was  a  very  gen- 
eral coarse,  where  such  a  notice  had  been  given,  for  the  plaintiff  to  do 
80  in  the  first  instance.  But  I  have  known  cases  where  the  plaintiff  has 
refneed  at  first,  and  then  the  defendant  having  proved  that  the  bill  was 
an  accommodation  bill,  the  plaintiff  has  in  reply  given  proof  of  his  being 
a  holder  for  value.     The  Judges  have  taken  this  question  into  consid- 
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deration,  it  haying  become  much  more  important  to  settle  it,  than  the 
particular  manner  in  which  it  should  be  settled.  The  Court  of  King's 
Bench  has  been  consulted  3  and  Littledale,  J.,  and  Patterson,  J.,  have 
withdrawn  the  opinions  which  they  expressed  in  the  case  of  Heath  ▼. 
Bansom.  In  Sampson  y.  Clarke,  undoubtedly,  I  stated  what  I  now  state, 
that  the  practice  was  for  the  holder  to  proye  that  he  gaye  yalue  for  the 
bill.  I  cannot  say  that  I  haye  departed  from  that  opinion  without  some 
consideration  of  the  public  conyenience.  In  Simpson  y.  Clarke,  I  ex« 
pressly  stated  that  I  did  not  decide  the  case  upon  this  point,  and  I  said 
it  was  not  intended  to  determine  the  question.  It  is  impossible  to  read 
my  judgment  in  that  case  without  preoeiying  that  I  abstained  from  de- 
ciding it.  I  think  I  made  a  distinction  between  bills  giyen  for  accom« 
modation  only,  and  cases  of  fraud.  There  is,  indeed,  a  substantial  dis- 
tinction between  them,  inasmuch  as  in  the  former  case  it  is  to  be  pre- 
sumed that  money  has  been  obtained  upon  the  bill.  If  a  man  comes 
into  Court  without  any  suspicion  of  fraud,  but  only  as  the  holder  of  an 
accommodation  bill,  it  may  fairly  be  presumed  that  he  is  a  holder  for 
yalue.  The  proof  of  its  being  an  accommodation  bill  is  no  eyidence  of 
the  want  of  consideration  in  the  holder.  If  the  defendant  says,  I  lent 
my  name  to  the  drawer  for  the  purpose  of  his  raising  money  upon  the 
r*l401  ^^^^'  *^^^  probability  is,  that  money  was  obtained  upon  the  bill. 
>-  -I  Unless,  therefore,  the  bill  be  connected  with  some  fraud,  and  a 
suspicion  of  a  fraud  be  raised  from  its  being  shown  that  something  has 
been  done  with  it  of  an  illegal  nature,  as  that  it  has  been  clandestinely 
taken  away,  or  has  been  lost  or  stolen,  in  which  cases  the  holder  must 
show  that  he  gaye  yalue  for  it,  the  onus  probandi  is  cast  upon  the  de- 
fendant. The  decision  of  the  present  case  requires  only  to  lay  down  this 
rule,  that,  where  there  is  no  fraud,  nor  any  suspicion  of  fraud,  but  the 
simple  fact  is,  that  the  defendant  receiyed  no  consideration  for  his  ac- 
ceptance, the  plaintiff  is  not  called  upon  to  proye  that  he  gaye  yalue  for 
the  bill.  That  seems  to  be  the  opinion  generally  preyailing  among  the 
Judges.  In  this  case,  the  onus  probandi  lay  on  the  defendant,  and  he 
ought  to  haye  gone  farther.  But,  under  the  circumstances  of  the  case, 
the  defendant  may  haye  a  new  trial  on  payment  of  costs. 


1.  If  a  man  seek  to  enforce  a  simple  contrct,  he  mnst  in  pleading  aver  that 
it  was  made  on  good  consideration,  and  must  substantiate  that  allegation  by 
proof.  But  to  this  rule,  bills  and  notes  are  an  exception.  It  is  never  neces- 
sary to  aver  consideration  for  any  engagement  in  a  bill  or  note,  or  to  prove  the 
existence  of  such  consideratioui  unless  a  presumption  against  it  be  raised  by  the 
evidence  of  the  adverse  party,  or  unless  it  appear  that  injustice  will  be  done  to 
the  defendant,  if  the  plaintiff  recover.  In  the  case  of  simple  contracts,  the  law 
presumes  there  was  no  consideration  till  a  consideration  appear :  in  the  case  of 
contracts  on  bills  or  notes,  a  consideration  is  presumed  till  tne  contrary  appear, 
or  at  least  appear  probable.    Byles  on  Bills,  p.  92. 

2.  In  the  case  of  Collins  v.  Martin,  1  Bos.  &  Pul.  651,  Chief  Justice  Eyre 
observed,  "  No  evidence  of  want  of  consideration,  or  other  ground,  to  impeach 
the  apparent  value  received,  was  ever  admitted  in  a  case  between  an  acceptor 
or  drawer,  and  a  third  person  holding  the  bill  for  value,  and  the  rule  is  so  strict 
that  it  will  be  presumed  that  he  does  hold  for  value  until  the  contrary  appear ; 
the  onus  probandi  lies  on  the  defendant.    If  it  can  be  proved  that  the  holder 
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gare  no  value  for  the  bill,  then  indeed  he  is  in  privity  with  the  first  holder,  and 
irill  be  *affected  by  everything  which  would  affect  such  first  holder,  r^^  .11 
This  all  proceeds  upon  the  arffumenium  ad  hominum  ;  it  is  saying,  you  >-  -I 
have  the  title  but  you  shall  not  be  heard  in  a  court  of  justice,  to  enforce  it 
against  good  faith  and  conscience.  For  the  purpose  of  rendering  bills  of  ex- 
change negotiable,  the  right  of  property  in  them  passes  with  the  bills.  Every 
holder  with  the  bills  takes  the  property,  and  his  title  is  stamped  upon  the  bills 
themselves.  The  property  and  the  possession  are  inseparable.  This  was  neces- 
sary to  make  them  negotiable,  and  in  this  respect  they  differ  essentially  from 
roods,  in  which  the  property  and  possession  may  be  in  different  persons."  In 
Balv  V.  Lane,  2  Atk.  182,  Lord  Hardwicke  observed, — "  Where  there  is  a  nego- 
tiable note,  and  it  comes  into  the  hands  of  a  third  or  fourth  indorsee,  though 
some  of  the  former  indorsees  might  pay  a  valuable  consideration,  yet  if  the  last 
indorsee  give  money  for  it,  it  is  a  good  note  as  to  him,  unless  there  should  be 
some  fraud  or  eauity  against  him  appearing  in  the  case." 

3.  The  case  oi  Jefifries  v.  Austin,  1  Strange,  673,  was  an  action  upon  a  pro- 
missoiT  note  brought  against  the  maker  by  the  pavee.  Chief  Justice  Eyre  let 
the  defendant  in  to  show  that  the  note  was  delivered,  in  the  nature  of  an  escrow, 
viz.,  as  a  reward  in  case  the  plaintiff  procured  the  defendant  to  be  restored  to 
an  ofiSce;  and  it  having  been  proved  that  the  plaintiff  did  not  effect  this,  Uiere 
was  a  verdict  for  the  defendant. 

4.  The  case  of  Wiffen  v.  Roberts,  1  Espinasse,  261,  was  an  action  of  assump- 
sit by  an  indorsee  against  the  drawer  of  a  bill  of  exchange.  The  bill  was 
drawn  by  the  defendant  in  favour  of  Thomas  Ould  or  order,  on  Thomas  Yates, 
for  £86,  payable  three  months  after  date.  Yates  accepted  it,  but  did  not  pay 
it ;  the  defendant  was  therefore  sued  as  drawer  on  his  default.  The  defence 
was,  that  the  plaintiff,  the  indorsee,  knew  that  the  bill  was  an  accommodation 
one  between  Yates  and  the  defendant,  and  that  he  had  not  paid  the  full  value 
for  it.  On  the  cross-examination  of  the  first  witness  called  for  the  plaintiff, 
it  was  proved  that  the  bill  was  really  an  accommodation  bill,  and  that  it  was 
known  by  the  plaintiff  to  be  so,  and  that  he,  in  fact,  had  given  only  £29  for  it. 
Lord  Kenyon  observed, — "  Where  a  bill  of  exchange  is  given  for  money  really 
due  from  the  drawee  to  the  drawer,  or  drawn  in  the  regular  course  of  business, 
in  such  case  the  indorsee,  though  he  has  not  given  to  the  indorser  the  full 
amount  of  the  bill,  yet  may  recover  the  whole,  and  be  the  holder  of  the  over- 
plus above  the  sum  he  has  really  paid  to  the  use  of  the  indorser*,  but  where  the 
bill  is  an  accommodation  one,  and  that  known  to  the  indorsee,  and  he  pays  but 
part  of  the  amount,  in  such  case  he  can  only  recover  the  sum  he  has  actually 
paid  for  the  bill ;  and  if  the  plaintiff  in  this  *case  was  entitled  to  i^co-r^-.^2l 
ver,  he  could -only  do  it  to  tne  amount  of  £29,  the  sum  he  really  paid*-  •' 
for  it." 

5.  The  case  of  Smith  v.  Enox,  1  Esp.  46,  was  an  action  of  assumpsit  on  a 
bill  of  exchange  brought  by  an  indorsee  against  the  acceptor.  The  plaintiff 
proved  the  handwriting  of  the  several  parties  to  the  bill,  and  there  rested  his 
case.  The  defendant  objected  that  the  bill  was  accepted  by  him  without  any 
consideration.  Lord  Elaon  observed — "  If  a  person  gives  a  bill  of  exchange 
for  a  particular  purpose,  and  that  is  known  to  the  party  who  takes  the  bill,  as. 
for  example,  if  to  answer  a  particular  demand,  then  the  party  taking  the  bill 
cannot  apply  it  to  a  different  purpose  ;  but  where  a  bill  is  given  under  no  such 
restriction,  but  given  merelv  for  the  accommodation  of  the  drawer  or  pavee, 
and  that  is  sent  into  the  world,  it  is  no  answer  to  an  action  brought  on  that  bill, 
that  the  defendant,  the  acceptor,  accepted  it  for  the  accommodation  of  the 
drawer,  and  that  that  fact  was  known  to  the  holder.  In  such  case,  the  holder, 
if  he  give  a  bona  fide  consideration  for  it,  is  entitied  to  recover  the  amount, 
though  he  had  full  knowledge  of  the  transaction." 

6.  The  partial  failure  of  the  consideration  will  constitute  no  defence  to  an 
action  on  a  bill  or  note  if  tha  part  to  be  deducted  is  unliquidated.  In  such  a 
ease  the  defendant  is  left  to  recover  the  difference  in  damages  in  a  cross  action. 
The  case  of  Solomon  v.  Turner,  1  Starkie,  61,  was  an  action  of  assumpsit  on  a 
promissory  note  made  by  the  defendant,  payable  to  the  plaintiff.  The  defend* 
ant  proposed  to  prove  that  the  note  had  been  given  as  a  security  for  the 
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price  of  certain  pictures  sold  by  the  plaintiff  to  the  defendant,  and  which  price 
infinitely  exceeded  their  real  vaiae.  The  plaintiff  objected  that  it  was  not  com- 
petent to  give  in  evidence  the  inadeqaacj  of  the  consideration  for  which  the 
note  was  given,  and  insisted  upon  the  distinction  between  the  want  of  consider- 
ation and  a  partial  failure  oi  consideration.  Lord  Ellenborough  observed, — 
"  I  will  not  aamit  the  evidence  for  the  purpose  of  reducing  the  damage,  by 
showing  that  the  pictures  were  of  an  inferior  value ;  but  if  you  can,  by  the  ina- 
de(][uacy  of  the  value  and  other  circumstances  prove  fraud  on  the  part  of  the 
plamtiff  so  as  to  show  that  there  was  no  contract  at  all,  the  evidence  will  be 
admissible.  If  it  fall  short  of  that,  it  will  be  unavailable.''  The  defendant 
having  failed  to  give  such  proof,  the  plaintiff  had  a  verdict. 

7.  The  case  of  Morgan  v.  Richardson,  1  Camp.  40,  was  an  action  agidnst  the 
acceptor  of  a  bill  of  exchange  at  the  suit  of  the  drawer,  the  bill  being  payable 
to  his  own  order.  The  defence  was,  that  the  bill  had  been  accepted  for  the 
price  of  some  hams  bought  bv  the  defendant  from  the  plaintiff,  to  be  sent  to 
the  East  Indies,  and  that  they  nad  turned  out  so  very  bad  that  they  were  almost 
r*143l  ^^^^  unmarketable.  The  sum  for  which  *they  were  actually  sold  was 
■-  J  paid  into  Court  Lord  Ellenborough  held,  ''that  though  where  the  con- 
sideration of  a  bill  of  exchange  fails  entirely,  this  will  be  a  sufficient  defence 
to  an  action  upon  it  by  the  original  party,  it  is  no  defence  to  such  an  action 
that  the  consideration  &ils  partially,  but  that  under  such  circumstances  the 
giver  of  the  bill  must  take  his  remedy  by  an  action  against  the  person  to  whom 
it  was  given."  The  direction  of  liord  Ellenborough  was  confirmed  by  the 
Court  of  King's  Bench,  2  Camp.  346.  In  the  subsequent  case  of  Tye  ▼. 
Gwynne,  2  Camp.  346,  Lord  Ellenborough  observed, — "  Sitting  here,  I  shall 
certainly  adhere  to  the  judgment  of  the  Court  in  Morgan  v.  Richardson.  There 
is  a  difference  between  want  of  consideration  and  failure  of  consideration. 
The  former  may  be  given  in  evidence  to  reduce  the  damages ;  the  latter  cannot, 
but  furnishes  a  distinct  and  independent  cause  of  action." 

8.  The  case  of  Jones  y.  Hibbert,  2  Starkie,  304,  was  an  action  by  an  indorsee 
against  the  acceptor  of  a  bill  for  £415,  17^.  6(2.  The  defendant  had  accepted 
the  bill  for  the  accommodation  of  the  drawer,  by  whom  it  had  been  indorsed  to 
the  plaintiffs,  who  were  his  bankers.  On  the  drawer's  bankruptcy  the  plaintiffs 
were  indebted  to  him  in  the  amount  of  £150,  which  had  been  recovered  by  the 
assignees.  The  defendant  contended  that  the  plaintiffs  were  not  entitled  to 
recover  more  than  £265,  19^.  8(2.,  which  was  the  sum  really  due  to  them  as 
between  them  and  the  drawer.  The  plaintiffs  contended  that  they  were  entitled 
to  recover  the  whole  amount  of  the  bill,  since  they  were  liable  to  the  assignees 
of  the  drawer  for  the  balance  of  £150  in  favour  ot  the  drawer  at  the  time  of  the 
bankruptcy.  Bayley,  J.,  was  of  opinion  that  the  proper  view  of  considering 
the  case  was,  to  lay  the  bankruptcy  of  Phillips  and  Co.  out  of  the  question, 
since  their  assignees  could  not  stand  in  a  better  situation  than  the  bankrupts 
themselves.  According  to  this  view  of  the  case,  the  plaintiffs  could  not  recover 
more  than  £265, 19«.  Bd..  since  that  was  the  balance  really  due,  as  between  the 
plaintiffs  and  Phillips  and  Co.  K  the  plaintiffs  had  been  entitied  to  recover  the 
whole,  the  defendant  would  have  been  entitied  to  recover  the  amount  against 
Phillips  and  Co.,  and  the  latter  again  would  have  recovered  the  difference  from 
the  plaintiflfe.  To  prevent  circuity  of  action,  the  plaintiffs  could  have  recovered 
no  more  than  the  balance  due  as  between  them  and  Phillips  and  Co.  Upon 
this  view  of  the  case  he  was  of  opinion  that  the  plaintiffs  were  not  entitiea  to 
receive  more  than  the  balance. 

9.  The  case  of  Duncan  v.  Scott,  1  Camp.  100,  was  an  action  of  assumpsit  on 
ft  foreign  bill  of  exchange  brought  by  the  indorsee  against  the  acceptor.  It 
appeared  in  evidence  that  the  derendant  had  been  compelled  to  put  his  name 
to  the  bill  while  a  prisoner  and  under  the  threat  of  death.  Tne  defendant 
r*144l  *^^J®^^^  ^^^^  ^®  plaintiff  had  not  proved  himself  to  be  holder  of  the  bill 
*■  ^  for  a  valuable  consideration,  and  argued  that  a  party  suing  on  a  bill 
granted  under  such  circumstances  must  show  how  he  came  by  it,  that  he  was 
an  innocent  holder  of  the  bill,  and  that  he  gave  fuU  value  for  it  to  the  indorser. 
Lord  Ellenborough  held  that  the  defendant  not  having  been  a  free  agent  when 
he  drew  the  bill,  it  was  incumbent  upon  the  plaintiff  to  give  some  evidence  of 
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eonsideratioii,  and  tliis  not  having  been  done,  he  directed  a  nonsnit.  The  case 
of  Bees  v.  Maronis  of  Headfort,  2  Gamp.  674,  was  an  action  against  the 
acceptor  of  a  bill  of  exchanj^.  It  appeared  in  evidence  that  the  drawer  had 
never  received  any  consideration  for  tne  bill,  and  had  been  tricked  out  of  it  by 
means  of  frand.  Lord  Ellenborough  held  that  on  this  ground  the  plaintiff  was 
bound  to  prove  what  consideration  he  gave  for  it,  and  as  he  was  not  prepared 
to  do  80  he  directed  a  nonsnit. 


IN  SCOTLAMB  THE  WANT  OP  VALUE  CAN  ONLY  BE  PROVED  BT  THE  WBIT 
OR  OATH  OF  THE  PURSUBB  AND  THE  INTERMEDIATE  HOLDERS. 

WALLACE   V.   BARRIE. 

Nov.  29,  1793.-^.    M.  1484. 

Jabixs  Barrie,  junior,  accepted  a  bill  for  £25  sterling,  drawn  on 
him  by  James  and  John  Wallace,  payable  three  months  after  date,  and 
bearing  to  have  been  granted  for  <<  value  received  in  flax.^^  It  was  after- 
wards indorsed  by  the  drawers,  and  by  them  discounted  with  the  branch 
of  the  Dundee  Bank  at  Forfar. 

The  aooeptor  died  before  the  bill  became  due^  and  it  was  retired  by 
the  drawers,  who  soon  after  brought  an  action  for  repayment  against 
James  Barrie,  senior,  the  acceptor's  father,  as  representing  his  son. 

Barrie  stated  in  defence,  first,  That  although  the  bill  bore  to  have 
been  granted  for  value  in  a  specific  commodity,  no  value  of  any  kind 
had  been  received ;  and  that  therefore  it  was  void^  as  containing  a  false- 
hood in  gremio. 

Second,  That  although  his  son,  as  acceptor,  was  apparently  the  debtor^ 
yet,  in  fact,  it  was  an  accommodation  bill,  in  which  '^'he  had  pKij^r-i 
joined  for  the  sole  behoof  of  the  drawers,  who  accordingly  dis-  L  J 
counted  it^  and  employed  the  money  for  their  own  purposes.  And  that 
the  pursuers  not  having  allowed  the  bill  to  be  protested  against  them- 
selves before  retiring  it,  and  their  never  having  claimed  the  debt  during 
the  illness  of  the  acceptor,  although  they  must  have  seen  the  propriety 
of  clearing  up  the  transaction,  if  it  had  been  a  fair  one,  during  his  life- 
time, afforded  presumptive  evidence  of  the  truth  of  this  averment. 

The  pursuers  admitted,  that  no  value  had  been  given  to  Barrie,  junior, 
at  the  time  he  accepted  the  bill;  but  they  affirmed  that  they  had  dis- 
counted it  for  his  behoof,  and  immediately  after  delivered  the  money  to 
him,  and  contended^  That  in  all  bills,  the  presumption  of  law  is,  that 
the  aooeptor  is  the  principal  debtor :  That  with  regard  to  accommodation 
bills  in  particular,  unless  some  general  rule  were  adopted  for  ascertaining 
who  should  be  ultimately  liable  for  them^  such  transactions  would  often 
be  inextricable ;  and  although  circumstances  perhaps  might  be  imagined 
80  strongly  in  favour  of  the  acceptor  as  to  obviate  the  legal  presumption^ 
none  such  occurred  in  the  present  case. 

The  Lord  Ordinary  decerned  in  terms  of  the  libel }  and  the  defender 
having  reclaimed,  the  Court  « Adhered.'^ 

Obierved  on  <Ae  'Bench :  The  law  presumes,  that  the  acceptor  gets 
vdae  for  the  bill ;  and  this  presumption  can  only  be  taken  off  by  writ 
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or  oath  of  party.  It  does  not  signify  whether  yalue  is  gi^en  when  the 
bill  is  drawn,  or  only  afterwards,  when  it  is  discounted.  Indeed,  in 
accommodation  bills,  the  ralue  is  seldom  given  till  the  latter  period. 
The  only  difficulty  in  the  present  case  arises  from  the  false  description 
of  the  value,  which  is  too  common  a  practice,  and  is  resorted  to  in  order 
to  make  the  banker  believe  the  bill  had  its  origin  in  a  real  transaction. 
This  circumstance,  however,  will  not  annul  a  bill,  provided  value  of  any 
sort  is  either  actually  received,  or  in  law  presumed  to  have  been  re- 
ceived. 


r*146l  *^'  ^^  Jaffrey  ▼•  Robertson,  January  2, 1712,  the  acceptor  of  a  hill  be- 
*-  ^  ing  charged  by  the  drawer,  suspended  the  charge,  and  offered  to  prove 
by  the  charger's  oath,  that  the  true  cause  of  the  accepting  of  these  bills  was  the 
price  of  some  articles  which  he  had  purchased  from  the  charger.  This  being 
acknowledged  by  the  drawer,  the  acceptor  then  offered  to  prove  by  witnesses 
present  at  the  bargain,  that  the  quantity  and  price  agreed  on  would  not  extend 
to  the  sum  in  the  bilL  The  charger  answered— This  were  to  subvert  the  firm 
principle  of  law  that  writ  cannot  be  taken  away  by  witnesses,  but  only  acripto 
veljuramerUo.  The  bill  is  accepted  without  any  objection,  and  can  never  be 
taken  away  by  such  a  mixed  and  divided  probation.  Esto  it  were  true  that  the 
bills  were  granted  as  the  price  of  merchant  ware,  yet  by  accepting  a  clear  liquid 
bill,  without  any  quality  or  reservation,  the  acceptor  must  be  held  to  have 
acquiesced  both  in  quantities  and  prices,  and  this  can  never  be  elided  by  offer- 
ing to  prove  the  condition  of  the  bargain  by  witnesses.  The  accepting  the  bill 
is  a  plain  renunciation  of  such  after  game  to  which  the  acceptor  can  never  re- 
cur, unless  he  had  burdened  the  bill  with  such  a  reservation.  On  the  part  of 
the  acceptor  it  was  pleaded — ^The  manner  of  probation  proposed  does  not  in- 
fringe on  the  rule  that  witnesses  cannot  take  away  writ.  For  here  the  drawer 
acknowledges  upon  oath  the  cause  of  accepting  the  bill  to  have  been  the  price 
of  merchant  ware.  This  lays  aside  the  writ,  and  reduces  it  to  the  condition  of  a 
bargain  about  moveables,  which  is  capable  of  being  proved  by  witnesses.  The 
Lord  Ordinary  found  that  Robertson  having  accepted  the  bill  simply,  he  had 
renounced  any  objections  to  the  debt,  except  what  he  could  prove  by  the  accep- 
tor's oath,  and  so  he  could  not  divide  his  probation  part  by  oath  and  part  by 
witnesses,  but  behoved  to  refer  all,  both  quantities,  prices,  and  conditions  of 
the  bargain,  to  his  oath;  and  Robertson  having  reclaimed,  the  Court  ^'Ad- 
hered." 

2.  In  Thomson  v.  Sharp,  February  28, 1849,  a  charge  upon  a  bill  was  sus- 
pended, upon  the  ground  that  the  charter  was  a  non-onerous  holder.  The 
charter  admitted  upon  oath  that  he  had  given  no  value  for  the  bill,  but  was 
merely  trustee  for  a  prior  indorsee.  He  argued,  however — To  establish  a  plea 
of  non-onerosity,  it  is  not  enough  to  prove  the  last  indorsee  to  be  a  gratuitous 
holder.  All  the  indorsees  and  the  drawer  himself  must  be  proved  to  be  so,  and 
the  suspenders  should  have  been  prepared  to  prove  by  the  oaths  of  all  the  in- 
dorsees that  such  is  the  case.  He  has  not  done  so,  and  has  therefore  failed  to 
make  out  a  prima  facie  case  for  having  his  note  passed.  The  Court  remitted  to 
the  Lord  Ordinary  to  pass  the  note  on  caution.  Lord  Justice-Clerk  Hope. — As 
caution  has  been  offered,  I  see  no  objection  to  the  passing  of  this  note.  I 
r*14Yl^°"^^  *not  have  passed  it  without  caution.  Lord  Moncreiff. — ^No  doubt 
*-  J  the  suspenders  must  prove  non-onerosity  by  the  oaths  of  all  the  indorsees, 
but  the  question  is.  Whether  in  the  meantime  we  are  to  refuse  the  note  though 
caution  be  offered? 

3.  Although  by  the  law  of  Scotland  want  of  value  can  only  be  proved  by  the 
writ  or  oath  of  the  holder,  yet  it  is  competent  when  the  defence  of  no  value  is 

E leaded,  to  require  the  holder  to  give  in  a  condescendence  of  the  value  which 
e  alleges  to  have  been  given  by  him,  before  a  reference  is  made  to  his  oath. 
This  was  the  course  followed  in  the  case  of  Wilson  v.  PoUoc,  Gilmour,  &  Co., 
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KoTember  13, 1827.  Where  also  there  exist  cirenmstances  of  a  peculiar  and 
■upiciooa  character,  a  jndicial  examination  of  the  holder  in  presence  of  the 
Court  may  be  ordered.  This  course  was  adopted  in  the  case  of  Campbell  v. 
Turner,  January  24^  1824.  In  the  case  of  Campbell  y.  Hill,  November  29, 
1826,  the  Court  refused  to  adopt  this  course  on  the  ground  that  there  was  not 
sufficient  cause  of  suspicion  against  the  holder.  This  was  an  action  by  a  minor 
and  his  curator,  to  have  a  bill  which  he  had  granted  reduced,  on  the  ground  of 
minority,  facili^,  and  circumvention.  In  defence,  it  was  pleaded  that  the  pur- 
suer had  been  in  use  to  grant  bills  in  the  course  oi  the  management  of  his  farm. 
and  that  the  defender  was  a  bona  fide  onerous  indorsee.  A  proof  was  led,  ana 
thereafter  the  Court  found  that  the  bill  was  e£Pectual  in  the  hands  of  a  bona  fide 
Onerous  indorsee,  and  that  the  defender's  claim  to  that  character  had  not  been 
din>TOved.  The  pursuer  then  prayed  the  Court  to  order  the  defender  to  appear 
ana  undergo  a  judicial  examination,  but  this  the  Court  refused.  Lord  Justice- 
Clerk  Boyle  observed, — ^There  were  some  very  peculiar  and  suspicious  circum- 
stances in  the  case  with  Turner,  which  induced  the  Court  to  allow  the  judicial 
examination.  They  do  not  occur  here,  and  I  do  not  think  that  the  present  de- 
Biand  should  be  listened  to.  Lord  Alloway. — The  judicial  examination  of  the 
holder  of  a  bUl  should  not  be  allowed,  except  in  circumstances  of  the  strongest 
suspicion.  I  do  not  go  so  far  as  to  say  that  it  should  never  take  place,  but  I 
think  it  ought  to  be  refused  here.  Lora  Pitmilly. — ^It  is  not  necessary  to  con- 
sider the  general  competency  of  allowing  judicial  examinations  in  cases  of  this 
kind.  Even  at  the  beginning  of  a  case  I  would  not  allow  it  on  a  vague  allega- 
tion of  firaud;  but  in  certain  cases  it  may  properly  be  jpermitted  at  the  com- 
mencement of  a  cause,  as  it  may  prevent  the  necessity  of  a  proof,  or  afford  aid 
in  the  investigation;  and  it  is  for  these  pur^ses  that  judicial  examinations 
have  formerly  been  allowed,  as  is  very  distinctly  laid  down  in  the  ^  case  of 
Goodfellow  v.  Madder,  July  27,  1785.  Alter  a  proof  has  been  led,  and  the  party 
is  brought  into  the  situation  that  he  can  onlj  have  recourse  to  the  holder's  oath, 
it  is  utterly  unjust  *to  allow  a  previous  judicial  examination,  and  it  oueht  r^i^o-i 
to  be  an  invariable  rule  that  in  such  circumstances  a  judicial  examination  ^  ^ 
should  not  be  allowed.  Lord  Glenlee, — ^I  always  understood  that  it  was  con- 
trary to  settled  law  to  examine  a  man  judicially  on  facts  only  proveable  by  his 
writ  or  oath,  but  if  it  is  to  take  place  at  all  as  to  the  onerosity  of  a  bill,  it  can- 
not in  the  ordinary  case  be  in  inUio  lUis,  It  may  turn  out  in  the  course  of  the 
proof  that  strong  suspicions  are  thrown  on  the  holder,  and  then  I  do  not  see  Uie 
objection  to  a  judicial  examination,  and  that  was  the  state  of  the  case  in  the 
question  with  Turner,  where  it  was  allowed  on  account  of  circumstances  coming 
out  in  the  course  of  the  process,  as  his  saying  he  had  no  books,  and  afterwards 
producing  them.  But  there  is  no  vestige  in  the  proof  before  us  here  to  lead  us 
to  such  suspicion  as  would  justify  a  judicial  examination. 

4.  The  case  of  Goodfellow  v.  Madder,  July  27.  1786,  referred  to  by  Lord 
PitmiUy  in  the  case  just  cited,  was  a  suspension  oi  a  charge  by  the  acceptor  of 
a  bill  of  exchange.  The  ground  of  the  suspension  was,  that  he  had  been 
fiFandulently  induced  to  adhibit  his  subscription  to  the  acceptance  without  full 
value,  and  he  insisted  that  the  charger  snould  be  judicially  examined,  and 
urged  that  in  this  manner  he  would  have  an  opportunity,  if  the  charger  should 
advance  what  was  not  true  to  disaprove  it,  ana  so  to  invalidate  his  claim.  The 
Court  refused  the  application,  and  it  was  obsesvsd  ok  Thk  Bench, — ^^  Where 
circumstances  of  fraud  are  relevantly  stated  against  the  holder  of  a  bill  of  ex- 
diange,  and  a  proof  offered,  such  a  previous  examination  as  is  here  required 
might  be  highly  expedient,  both  for  superseding  the  necessity  of  farther  evi- 
dence, and' for  tke  better  investigation  of  truth.  But  to  allow  that  method  of 
proceeding,  in  consequence  of  general  allegations  like  the  present,  would  tend 
in  a  great  measure  to  obstruct  that  free  currency  of  bills  of  exchange,  which  is 
so  essential  to  trade."  It  may  however  be  doubted  whether  a  judicial  examina- 
tion should  ever  be  allowed,  except  where  circumstances  of  a  very  suspicious 
nature  have  been  proved  against  tne  holder,  the  general  principle  of  law  being 
as  laid  down  by  Lord  Glenlee  in  the  case  of  Campbell  v.  Hill,  that  a  man 
ou|;ht  not  to  be  examined  judicially  on  facts  which  are  proveable  only  by  his 
vnt  or  oath. 
April,  1854.— 8 
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5.  Gases  have  occurred  in  which  the  circnmstaDces  have  been  held  to  exclude 
the  rule  that  non-onerositj  can  only  be  proved  by  the  writ  or  oaUi  of  the  holder. 
In  the  case  of  Campbell  t.  Dryden,  November  25, 1824,  the  pursuer,  as  indorsee 
of  a  bill,  brought  an  action  of  payment  against  the  defender  as  acceptor.  The 
defender  had  accepted  for  the  accommodation  of  a  party  for  whom  the  pursuer 
was  a^nt,  and  the  pursuer  as  indorsee  having  discounted  the  bill,  retired  it 
when  It  became  due.  In  defence  to  the  action  the  defender  pleaded,  that  the 
r^l^Ql  P^"^®'  *was  not  an  onerous  holder,  and  that  he  had  retired  the  bill  not 
I-  ^  for  his  own  behoof  as  indorsee,  bat  merely  as  agent  for  the  party  for 
whose  accommodation  the  bill  had  been  granted.  The  Court  remitted  to  an 
Accountant  to  report  as  to  the  state  of  transactions  between  the  pursuer  and 
his  constituent,  for  the  purpose  of  discovering  whether  the  pursuer  had  retired 
the  bill  as  agent  for  and  therefore  for  behoof  of  the  drawer.  The  Accountant 
reported,  that  taking  all  the  circumstances  into  consideration,  he  was  of  opin- 
ion that  the  pursuer  must  be  held  to  have  retired  the  bill  as  agent  for  behoof  of 
his  constituents.  The  Court,  by  a  majority,  adopted  the  view  of  the  Account- 
ant, and  assoilzied  the  defender.  Lords  Craigie  and  Pitmilly  were  of  opinion, 
that  the  circumstances  established  by  the  report  did  not  afford  any  evidence 
that  the  pursuer  had  retired  the  bill  as  agent  of  the  drawer,  and  not  for  his  own 
behoof,  and  that  at  any  rate  he  could  not  be  deprived  of  the  privileges  of  ^e 
holder  of  a  bill  except  by  his  writ  or  oath.  Lord  Justice-Clerk  Boyle  and  Lords 
Glenlee  and  Robertson,  on  the  other  hand,  held  the  evidence  of  the  pursuer 
having  acted  merely  as  agent  to  be  sufficient,  and  considered  that  the  special 
nature  of  the  case  took  it  out  of  the  general  rule  of  law  that  non-onerosity  can 
only  be  proved  by  writ  or  oath,  which  rule  they  thought  would  not  be  affected 
by  the  decision. 

6.  The  case  of  Campbell  v.  Dryden  was  founded  on  the  case  of  Campbell  v. 
Smith,  June  12,  1827,  but  the  circumstances  of  that  case  being  different  from 
those  of  the  former,  and  the  defender  having  failed  to  establish  his  defence  by 
the  writ  or  oath  of  the  pursuer,  the  Court  descemed  against  him.  In  reference 
to  the  case  of  Campbell  v.  Dryden,  it  was  observed  that  the  judgment  of  the 
Court  in  that  case  amounted  to  this,  that  if  a  party's  account  show  that  the 
money  paid  by  an  agent  to  retire  a  bill  in  which  his  constituents  were  obligants, 
was  truly  advanced  out  of  his  constituent's  money,  and  that  he  acted  merely  as 
an  agent  or  hand  to  transfer  the  money,  the  circumstance  of  his  name  being  on 
the  back  of  it  as  indorsee  would  not  entitle  him  to  insist  in  the  defence,  that  he 
could  only  be  put  on  the  writ  of  his  oath. 

7.  The  case  of  Barter  v.  George's  Trustee,  May  24,  1832,  was  an  action  on 
a  bill  by  the  indorsee  against  the  trustees  of  the  acceptor,  llie  trustees  pleaded 
that  the  bill  had  been  accepted  by  their  constituent  for  the  accomodation  of  the 
drawer, — that  the  pursuer  was  the  brother  of  the  drawer,  and  that  he  had  got 
the  bill  from  the  drawer  after  the  execution  of  the  trustrdeed  in  favour  of 
his  creditors.  These  facts  having  been  admitted  by  the  pursuer,  the  Court  found 
that  he  was  not  entitled  to  the  privileges  of  a  bona  fide  onerous  indorsee,  and 
assoilzied  the  defenders.  The  pursuer  naving  appealed  to  the  House  of  LordsL 
r*150l^^®  j°^^™®^*  of  *the  Court  was  affirmed  may  13,  1834.  Lord  Wynford 
*■  ^  observed, — ^'  It  has  been  insisted  that  it  is  to  be  presumed  in  all  cases 
that  an  indorsee  holds  the  character  and  is  entitled  to  the  privileges  of  a 
bona  fide  onerous  indorsee,  until  that  presumption  is  removed  by  the  confession 
of  the  party  or  by  writings.  But  an  indorsee  who  has  obtained  a  bill  by 
fraud  from  the  indorser,  or  to  whom  it  has  been  indorsed  bv  collusion  with  the 
indorser  for  the  purpose  of  cheatiug  creditors,  would  not  be  likely  to  confess 
that  he  was  not  a  bona  fide  holder,  or  to  furnish  anv  written  evidence  that 
would  destroy  his  right  to  sue  on  the  bill  indorsed  to  him.  The  modern  cases 
show  that  evidence  raising  a  suspicion  of  fraud,  prevents  the  application  of  die 
rule,  and  lets  in  circumstantial  evidence  to  prove  the  want  of  bona  fide  conside- 
ration for  the  indorsement.  There  is  in  this  case,  from  the  admission  of  the 
pursuer  himself,  most  urgent  evidence  of  fraud.  There  are  several  cases,  the 
judgments  in  which  break  in  on  the  old  rule  said  to  prevail  in  ancient  times  in 
Scotland ;  a  rule  which  could  only  have  been  endured  when  bills  of  exchange 
were  never  drawn  or  indorsed  except  in  the  course  of  trade,  and  as  the  means 
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of  plying  commercial  debts  that  were  justly  due.  It  is  a  rale  not  suitable  to 
the  present  times,  when  so  many  bills  are  mannfactared  and  circulated  for  the 
parpose  of  enabling  insolvent  persons  to  ret  deeper  in  debt  There  are  several 
esses  in  the  books  in  which  the  Court  of  Sessions  have  not  required  a  reference 
to  be  made  to  the  oaths  of  the  holders  of  bills  as  to  the  true  bona  fides  of  the 
isdonments  of  sach  bills.  In  the  case  of  Campbell  v.  Dryden,  jour  lord- 
ahips  have  a  precedent  which  authorizes  you  to  say  that  ^ou  are  not  prevented 
from  looking  into  all  the  circumstances  of  this  transaction.  Tour  lordships 
willy  I  think,  confer  a  great  benefit  on  Scotland  by  giving  your  sanction  to  this 
nncedent  to  which  I  liave  referrred  you,  and  to  ttie  judgment  of  the  Court 

8.  It  may  be  doubted  whether  some  of  the  remarks  of  Lord  Wynford  are 
altogether  in  accordance  with  the  principle  that  prevails  in  the  law  of  Scotland 
m  regarding  to  the  mode  of  disproving  the  onerosity  of  the  holder  of  a  bill  of 
exchange.  These  observations  were  founded  upon  strongly  in  the  case  of 
Miller  v.  Keppen,  Dec.  9.  1848.  Lord  Moncreifi^,  however,  observed, — "I 
vonld  not  be  inclined  to  rest  much  on  the  terms  of  Lord  Wynford's  judgment  in 
the  case  of  Hunter  v.  George^s  Trustees.  The  rules  of  the  law  of  Scotland  on 
the  subject  seem  to  have  been  new  to  his  lordship,  and  to  have  amazed  him, 
hat  he  decided  by  affirming  the  judgment  of  the  Court  below,  and  that  judgment 
ioDowed  the  case  of  Campbell  v.  Dryden." 

9.  The  law  of  Scotland  appears  to  differ  from  the  law  of  England  in  regard 
to  bills  obtained  by  force.  In  England  the  holder  of  a  bill  so  obtained  must 
instruct  that  he  *gave  value  for  it,  and  failing  to  do  so  he  will  be  non-r^-.  .-.-i 
suited.  This  was  the  law  laid  down,  and  the  course  adopted  in  the  case  ^  -* 
of  Duncan  ▼.  Scott,  I  Campbell  100,  see  supni,  p.  143.  By  the  law  of  Scotland, 
a  bill  obtained  by  force  is  not  effectual  against  the  granter,  even  when  in  the 
bands  of  an  onerous  indorsee.  It  is  held  to  be  the  same  as  a  bill  forged,  and  so 
not  the  bill  of  the  granter.  The  loss,  therefore,  must  fall  on  the, onerous  indor- 
gee.  This  rule  was  followed  in  the  case  of  Willocks  v.  Callendar,  November 
26, 1787,  where  it  was  laid  down  that  a  bill,  of  which  the  acceptance  was  pro- 
cured by  concussion,  was  ineffectual  in  the  hands  even  of  an  onerous  indorsee. 
The  same  rule  was  adopted  in  the  case  of  Wightman  v.  Graham,  December  6, 
1787.  The  indorsee  there  pleaded — ^That  no  exception  was  competent  against 
an  onerous  indorsee  of  a  bill  of  exchange  which  dia  not  appear  from  the  writing 
itoelf.  The  granter  of  the  bill  on  the  other  hand  pleaded — ^The  privilege  of 
coirent  bills  is  not  disputed.  But  in  every  action  founded  on  a  written  oocu* 
ment,  it  is  necessary  that  the  obligation,  of  which  it  is  the  voucher,  shall  not  be 
destitute  of  those  qualities  that  are  essential  to  every  amement.  If  it  has  been 
impetrated  by  force  or  fear,  the  shape  in  which  it  has  been  framed  cannot  be  of 
any  importance.  The  Court  sustained  the  defences,  bein?  of  opinion  that  a 
wnting,  impetrated  as  the  one  in  question  had  been,  was  of  no  validity. 


A  PABTY  SIGNING  HIS  NAME  ON  A  BLANK  PIECE  OF  PAPEB  BEARING  A 
BILL  STAMP,  EITHER  AS  DRAWER,  ACCEPTOR;  OR  INDORSER,  WILL  BE 
LIABLE  IN  THE  CHARACTER  IN  WHICH  HE  SIGNS  FOR  ANY  SUM  AF- 
TERWARDS FILLED  IN  WHICH  IS  COVERED  BY  THE  STAMP. 

I RUSSEL   V.    LANGSTAFFE. 

Nov.  22,  1780.— E.    2  Doug.  514. 

One  Galley  haying  had  freqaent  money  transactions  with  the  plaintiff, 
who  was  a  banker,  and  having  overdrawn  his  cash  account,  the  plaintiff, 
suspecting  his  credit,  refased  to  advance  him  any  more  money,  without 
the  addition  of  the  name  of  some  indorser  of  whom  he  should  approve. 
Upon  this,  Qalley  applied  to  the  defendant,  and  he  indorsed  his  name  on 
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five  copperplate  cbecksy  made  in  the  form  of  prombsorj  notes,  but  in 
r«1  f\9r\  ^^^^  f  ^'  ®''  ^^^^^^  ^7  Bnm,  date,  or  time  of  payment  being 
L  J  mentioned  <^in  the  body  of  the  notes.  Galley  afterwards  filled 
np  the  blanks  with  different  snms  and  dates,  as  he  chose,  and  the 
plaintiff  discounted  the  notes.  One  of  them  was  made  payable  on  the 
22d  of  September,  two  on  the  27th  of  September,  and  two  on  the  4th  of 
October.  These  notes  not  being  paid  when  they  became  dne,  the  plain- 
tiff, on  the  14th  of  October,  called  upon  the  defendant,  as  indorser,  for 
the  payment  of  all  of  them,  and  upon  his  refusal  brought  this  action, 
which  was  tried  before  Hotham,  Baron,  at  the  last  assizes  for  the  county 
of  Durham.  It  appeared  that  Galley  had  become  a  bankrupt  on  the  20  th 
of  September,  and  that,  on  the  27th,  the  defendant  had  been  present  at 
a  meeting  of  his  creditors.  It  also  appeared  that  Russel  knew  the  notes 
were  blank  at  the  time  of  the  indorsement.  The  plaintiff  and  the  defen- 
dant lived  in  the  same  town. 

For  the  defendant,  at  the  trial,  it  was  objected,  1,  That  these  notes 
being  blank  at  the  time  of  the  indorsement,  they  were  not  then  promis- 
sory notes,  and  that  no  subsequent  act  of  Galley  could  alter  the  original 
nature  or  operation  of  the  defendant's  signature,  which,  when  it  was  writ- 
ten, was  a  mere  nullity.  It  was  also  objected,  2,  That  the  notice  of  the 
non-payment  by  the  drawer  was  not  given  soon  enough  to  the  indorser. 

The  Judge  being  of  opinion  with  the  defendant,  on  the  first  point,  he 
directed  the  jury  accordingly,  and  they  found  a  verdict  for  him. 

On  Wednesday  the  8th  of  November,  Arden  obtained  a  rule  to  show 
cause  why  there  should  not  be  a  new  trial,  which  was  argued  this  day  by 
the  Attorney' General,  Lee,  and  ScoU,  in  support  of  the  verdict,  and 
Dunniug  for  the  plaintiff. 

The  Attorn^' General  gave  up  the  first  point,  but  Lee  said  he  thought 
it  of  consequence  enough  to  be  argued.  It  never  had  been  determined, 
he  said,  and  deserved  consideration.  The  copperplate  checks  in  this  case, 
without  sum,  or  date,  were  mere  waste  paper,  and  Langstaffe's  name  upon 
them  had  no  more  effect  than  if  written  on  any  other  blank  piece  of  paper. 
T'l'SHI  ^°  indorsement  supposes  a  bill,  or  promissory  note,  then  actually 
I-  -I  existing;  and  if  a  party  take  an  indorsed  bill,  or  note,  *know. 
ing,  at  the  time,  that  it  was  not  the  subject  of  an  indorsement  when  the 
name  was  written  on  the  back  of  it,  he  is  not  injured  if  he  is  afterwards 
told  that  he  shall  not  be  permitted  to  treat  it  as  a  bill  or  note.  The 
very  declaration,  in  this  action,  necessarily  states  a  pre-existing  note, 
previous  to  the  indorsement ;  and  such  forms  are  not  to  be  considered  as 
useless,  and  without  a  meaning.  How  can  the  plaintiff  be  permitted  to 
say,  that,  by  this  signature,  the  defendant  contracted  for  a  given  sum, 
when  he  knows,  that,  at  the  time  of  the  signature,  he  did  not  contract  for 
anything  ?  This  defence  might  not  be  competent,  as  against  a  third  per- 
son, but  it  seems  just  and  fair,  as  against  the  plaintiff,  who  was  aware  of 
the  original  nature  of  the  transaction.  On  the  other  point,  he  admitted, 
that  what  shall  be  deemed  reasonable  notice  to  an  indorser,  of  non-pay- 
ment by  the  drawer,  ought  properly  to  be  decided  by  the  jury ,  but  said 
it  was  well  established,  that  such  notice  ought  to  be  as  early  as  possible. 
That;  where  the  parties  live  at  a  distance,  the  notice  ought  to  be  given 
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by  the  fint  post^  though^  if  anything  delay  the  going  out  of  the  poet  at 
the  nBual  time,  thai  will  be  an  excuse ;  bat  that,  here,  the  parties  lived 
in  the  same  town,  and  no  notice  had  been  given  till  ten  days  afler  the 
time  of  payment,  even  in  the  case  of  the  notes  payable  in  October.  As 
to  the  ba&kmptoy,  it  had  been  frequently  ruled  by  Lord  Mansfield,  at 
Onildhall,  that  it  is  not  an  excuse  for  not  making  a  demand  on  a  note  or 
biU,  or  for  not  giving  notice  of  non-payment,  that  the  drawer,  or  acceptor, 
has  become  a  bankrupt ;  as  many  means  may  remain  of  obtaining  pay- 
ment, by  the  assistance  of  friends,  or  otherwise. 

On  the  other  side,  it  was  stated,  by  Dunning,  that  the  jury,  whose 
province  it  was  to  decide  on  the  second  point,  were,  upon  that  point, 
dearly  with  the  plaintiff,  and  that  they  had  found  a  verdict  for  the  de- 
fiuidant,  in  deference  to  the  Judge's  opinion,  on  the  other  question.  As 
to  that  quesdon,  he  insisted  that  there  could  be  no  doubt  but  the  direc- 
tion was  wrong.  It  strengthened  the  plaintiff's  case,  that  he  knew  the 
notes  were  blank  when  indorsed.  For  what  purpose  could  he  suppose 
tiie  indorsements  were  made  by  the  defendant,  but  to  authorise  G-alley  to 
fll  them  up  with  any  sum  he  pleased,  and  to  bind  ^himself,  as  p^-.  >^ .  ^ 
his  security,  to  that  extent  The  declaration  states  the  notes  to  L  J 
have  been  made  before  the  indorsements ;  so  all  declarations  against  in- 
dorsen  miust;  but  the  defendant,  by  indorsing  them,  concluded  himself 
from  contending,  or  proving,  that  they  were  not  filled  up  when  he  signed 
them. 

Lord  MANStnLD. — ^There  is  nothing  so  clear  as  the  first  point.  The 
indorsement  on  a  blank  note  is  a  letter  of  credit  for  an  indefinite  sum. 
The  defendant  said,  <<  Trust  Oalley  to  any  amount,  and  I  will  be  his 
security.''  It  does  not  lie  in  his  mouth  to  say,  the  indorsements  were 
not  regular.  The  direction  having  been  wrong  on  this  point,  it  is  need- 
less to  go  into  the  other. 

The  rule  made  absolute. 


II SNAITH  V.   MINGAY. 

Jan.  29, 1813.— B.     lU.kS,  87.    E.  G.  L.  B.  voL  28. 

This  was  an  action  brought  under  an  order  of  the  Court  of  Chancery 
against  the  defendants  as  indorsers  of  four  bills  of  exchange,  in  which 
the  jury  found  a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the 
Court  on  the  following  ease. 

Prior  to  and  during  the  time  when  the  bills  were  drawn  and  negoti- 
ated in  the  manner  hereinafter  mentioned,  H.  A.  Bayley,  Charles  Cot- 
terell,  and  Cornelius  Low  Wallace,  carried  on,  as  partners,  at  Waterford 
in  Ireland,  (where  Bayley  and  Cotterell  resided,)  the  trade  of  provision 
merchants  under  the  firm  of  H.  A.  Bayley  and  &  Co.  Wallace  likewise 
carried  on  upon  his  own  separate  account,  and  in  his  own  name,  in  Wood 
Street  in  London,  where  he  resided,  the  trade  of  a  dealer  in  bacon,  and 
also  transacted  the  business  of  the  firm  of  H.  A.  Bayley,  and  Co. ;  but 
it  was  covenanted  by  the  articles  of  partnership  between  the  partners  that 
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Wallace  should  neither  draw,  accept,  nor  indorse  bills  in  the  name  of 
the  partnership  firm.  A  short  time  preyioosly  to  the  respeotiTo  dates  of 
r*1  ^^1  ^^^  ^^^^^f  Baylej  and  ^Cotterell,  or  one  of  them,  at  Waterford, 
I-  -i  signed  and  indorsed  in  the  name  of  the  firm,  copperplate  impres- 
sions of  four  bills  of  exchange,  leaying  blanks  for  the  date,  sums,  times 
when  payable,  and  names  of  the  drawees,  and  transmitted  them  in 
that  state  to  Wallace  in  London,  to  be  used  by  him  for  his  individual 
accommodation  in  his  separate  trade  of  a  bacon  merchant,  and  not  upon 
the  partnership  account.  The  blanks  were  afterwards  filled  up  by  Wal- 
lace in  London,  who  there  negotiated  the  bills ;  the  first  of  which  wsfl 
dated  Water  ford,  3d  April,  1810,  and  was  drawn  by  H.  A.  Bay  ley  and 
Co.  upon  Ross  and  son  in  London,  payable  in  90  days  after  date  to 
the  drawer's  order.  The  other  three  bills  were  not  materially  different, 
varying  only  as  to  the  days  of  their  date,  the  sums,  and  times  of  pay- 
ment, and  the  names  of  the  persons  upon  whom  they  were  drawn.  The 
stamps  upon  these  bills  were  appropriate  Irish  stamps  for  the  respective 
sums  inserted  therein,  and  were  upon  the  copperplates  when  transmitted 
from  Ireland,  but  were  not  legal  stamps  for  bills  of  exchange  drawn  in 
England  of  the  same  respective  value.  After  the  blanks  were  filled  up 
the  bills  were  duly  accepted  by  the  several  persons  to  whom  they  were 
addressed,  and  were  afterwards  indorsed  by  the  defendants,  at  the  re- 
quest, and  for  the  benefit  of  one  Edmund  Ootterell,  by  whom  they  were  duly 
indorsed  and  negotiated  to  the  plaintiffs,  who  discounted  the  same  in 
their  business  as  bankers  for  a  valuable  consideration,  without  any  know- 
ledge of  the  circumstances  under  which  the  bills  were  drawn  or  filled  up, 
or  any  other  circumstances  connected  with  their  antecedent  negotiation. 
The  bills  were  respectively  presented  to  and  dishonoured  by  the  acceptors 
when  they  became  payable,  and  due  notice  thereof  was  given  to  defend- 
ants, who  refused  payment,  on  the  ground  that  the  bills  were  void  for 
want  of  having  proper  English  bill  stamps  affixed  to  them. 

If  the  Court  should  be  of  opinion  that  the  plaintiffs  are  entitled  to 
recover,  then  the  verdict  to  stand ;  otherwise  to  be  set  aside,  and  a  non- 
suit entered. 

Nolan  for  the  Plaintiffs. — Contended  that  the  bills  were  not  void  for 
want  of  an  English  stamp.     The  question  depends  on  Stat.  48  Gteo.  UL., 

r*l661  ^'  ^^^'  ^^'  ^'  ^^^^^  ^^  ^®  Stamp  Act  *in  force  at  the  time 
L  J  when  these  bills  were  drawn ;  and  that  question  is.  Whether  these 
bills  can  be  considered  as  inland  bills  within  the  meaning  of  that  statute  f 
Now,  in  order  to  constitute  an  inland  bill,  the  bill  must  not  only  be  pay- 
able, but  must  also  be  drawn  in  England ;  whereas  here  the  bills  were 
drawn  in  Ireland  at  the  time  when  they  were  signed  by  Bayley  and  Cot- 
terell.  The  mere  signature  of  a  party  to  a  bill  amounts  to  an  obligation 
upon  him  to  pay  the  bill,  although  it  is  in  blank  at  the  time  of  his  sig- 
nature. Accordingly,  in  the  case  of  Bussei  v.  Langstaffe,  where  it  was 
objected  that  the  indorsement  having  been  made  on  a  blank  bill,  it  was 
to  be  considered  as  no  bill,  and  it  was  so  ruled  at  nisi  prius,  and  the 
plaintiff  was  nonsuited  upon  the  objection  ;  the  Attorney-Gkneral,  who 
was  afterwards  to  have  supported  the  nonsuit,  though  the  point  too  clear 
for  argument;  and  was  obliged  to  abandon  it;  and  Lord  Mansfield,  C.  J., 
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olMeiTed,  that  the  iadoTsement  on  a  blank  note  was  in  the  nature  of  a 
letter  of  credit  for  an  indefinite  sum.  So  here,  the  signature  in  Ireland 
on  the  blank  bill  was  equivalent  to  drawing  a  letter  of  credit  in  Ireland. 
In  Bayley  on  JBills  it  is  laid  down,  on  the  authority  of  Collis  t.  Emmett, 
that  if  a  person  sign  his  name  upon  a  blank  paper  stamped  with  a  bill 
stamp,  and  deliver  it  to  another  person  to  draw  such  bill  as  he  may 
ehooee  thereon,  he  is  the  drawer  of  any  bill  to  which  the  stamp  is  appli* 
eaUe  which  such  person  shall  draw  thereon ;  and  accordingly  in  Collis 
T.  Emmett,  where  the  defendant  had  so  signed  his  name,  and  delivered 
it  to  Livesey  and  Co.,  who  drew  for  a  large  sum,  and  transferred  it  to 
the  plaintiff,  the  Court  gave  judgment  for  the  plaintiff  on  a  count  alleging 
that  the  defendant  drew  the  bill :  the  signature,  therefore,  is  the  princi- 
pal act,  and  the  subsequent  acts  are  only  incident  and  referable  to  it. 
Here  the  filling  up  the  blsnks  by  Wallace  in  London  had  reference  to 
the  authority  given  to  him  by  Bayley  and  Cotterell  in  Ireland,  and,  when 
eompleted,  had  effect  from  the  time  of  their  signature;  and  this  autho- 
rity was  not  indefinite,  but  was  necessarily  limited  by  the  amount  of  the 
stamp  at  the  time  of  the  signature,  the  stamp  laws  not  allowing  of  any 
lestamping  of  a  bill  of  exchange.  If  then  the  bills  are  to  be  considered 
as  virtually  drawn  in  Ireland,  it  is  clear  that  they  ought  to  bear  the 
stamp  required  by  the  law  *of  that  country,  in  order  to  make  p^.  f,^^ 
Bayley  and  Cotterell,  the  drawers,  liable;  for  without  such  a  I-  J 
stamp,  according  to  the  cases  of  Alvei  v.  Hodgson,  and  Clegg  v.  Levy, 
they  could  not  have  been  sued  upon  the  bills.  The  plaintiffs,  however, 
are  not  driven  to  the  necessity  of  maintaining  that  these  bills  were  drawn 
in  Ireland,  although,  on  the  authority  of  Collis  v.  Emmett,  that  position 
might  be  maintained :  it  is  sufficient  for  them  that  the  bills  were  not 
drawn  in  England. 

Searleitf  contra. — ^It  may  be  admitted  that  as  far  as  the  signature  of 
the  drawer  is  essential  to  constitute  a  bill  of  exchange,  the  bills  in  ques- 
tion were  perfect;  but  there  are  other  requisites  equally  essential  with 
that  of  the  signature  of  the  drawer,  such  as  the  date,  sum,  and  the  name 
of  the  drawee,  the  want  of  any  one  of  which  will  render  the  bill  incom- 
plete and  of  no  effect.  It  becomes  a  bill  of  exchange  only  from  the  time 
when  all  these  requisites  are  perfected,  and  must  therefore  have  a  stamp 
applicable  to  that  time  and  the  place  where  it  so  becomes  a  bill.  Here 
the  signature  alone  was  made  in  Ireland ;  the  other  requisites  were  com- 
pleted in  England ;  the  bills  therefore  are  to  be  considered  as  English 
bills,  requiring  an  English  stamp ;  for  the  law  requires  a  stamp  on  a  bill 
of  exchange,  not  on  a  blank  paper.  The  signature  of  Bayley  and  Cot. 
terell  was  in  the  nature  of  a  power  of  attorney  to  Wallace  to  draw 
bills  in  their  names,  which  he  executed  in  England,  and  the  bills  were 
first  issued  there  for  his  accommodation;  so  that  the  transaction  was 
altogether  limited  to  England.  It  was  in  effect  the  same  as  if  Bayley 
and  Cotterell,  instead  of  transmitting  their  signature,  had  sent  an  order 
to  Wallace  to  subscribe  their  names  to  the  bills  in  London ;  in  which 
esse,  if  he  had  so  done,  the  bills  would  unquestionably  have  been  inland 
bills  within  the  meaning  of  the  statute.  But  the  circumstance  of  their 
being  dated  at  Waterfo^  will  not  alter  their  nature,  if  in  effect  they  first 
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assame  the  cbaraeter  of  bills  of  exchange  in  England.  The  case  of  Bos- 
sel  y.  Langetaffe  only  decides  that  when  a  bill  of  exchange  has  received 
its  formal  completion,  so  as  to  take  effect  as  a  bill,  it  will  bind  a  person 
r*1  ^ftl  ^^^  previonsly  indorsed  it  when  in  an  imperfect  state.  The 
t  J  question  here  is  not  whether  Bajlej  and  €k>tterell  may  *not  be 
responsible  upon  their  signature,  but  at  what  time  these  bills  beoame 
bills  of  exchange. 

Lord  Ellsnbobouoh,  C.  J.^»It  is  probable  that  sitting  at  nisi  prina 
I  hesitated  whether  this  instmment  could  in  strictness  be  considered  as  ft 
bill  of  exchange,  until  the  name  of  the  drawee  was  supplied.  The  ques- 
tion now  is,  when  that  name  was  supplied,  whether  it  did  not  become  by 
relation  a  bill  of  exchange  from  the  time  when  the  signature  of  the 
drawers,  which  was  the  obligatory  act  upon  them,  was  first  put  to  it. 
What  is  this  case  ?  A  merchant  resident  in  Ireland  sends  to  England 
eertain  bills  of  exchange  drawn  on  proper  Irish  stamps,  and  in  that 
respect  he  limits  the  authority  of  the  person  for  whose  Imiefit  the  bills 
are  transmitted.  These  bills  are  rigned  with  the  name  of  the  merchant 
in  Ireland,  indorsed  with  his  name,  and  dated  from  a  place  in  Ireland, 
and  are  transmitted  to  the  correspondent  in  England,  with  anthoriiy  to 
him  to  fill  up  the  remaining  parts  of  the  instrument.  The  moment  the 
blanks  are  filled  up,  does  not  the  instrument  by  relation  become  the  bill 
of  the  party  in  Ireland,  as  much  as  if  it  had  been  drawn  in  all  its  parti- 
culars with  his  own  hand  1  It  was  so  held  in  Bussel  ▼•  Langstaffe.  In 
that  case,  at  the  time  of  the  indorsement  it  was  not  a  bill  of  exchange; 
but  the  moment  the  other  parts  were  filled  up  by  an  aathoriaed  agent, 
then  it  became  the  bill  of  the  party,  and  was  considered  as  fit  to  be  de« 
clared  on  as  such.  I  remember  the  case  at  Durham,  and  afterwards  in 
this  Court.  It  was  asked  upon  that  occasion  how  the  allegation  in  the 
declaration  <<  that  the  defendant  afterwards  indorsed  the  said  bill,"  coald 
be  sustained  f  But  the  Court  resolved  that  they  would  so  adjust  the 
acts  of  the  party  as  to  give  effect  to  the  intention,  and  for  that  purpose 
held,  that  an  indorsement,  which  was  prior  in  point  of  time  to  the  draw* 
ing,  was  to  be  considered  in  law  as  posterior.  Here  the  relation  back  is 
made  to  a  time  when  a  valid  and  obligatory  authority,  viz.,  the  signature 
of  the  drawer,  was  impressed  on  the  bill,  which  in  CoUis  v.  Emmett  was 
considered  as  a  sufficient  drawing;  and  it  is  quite  immaterial,  whether 
the  filling  up  the  blanks,  which  afterwards  made  it  a  perfect  bill  of  ex- 
diango,  was  done  by  a  mere  agent,  or  by  an  agent  who  had  an  authority 
r^l  5Q1  ^^P^^  ^^^  *^  discretion.  It  is  not  stated  that  there  was  any 
L  -^  fraud  on  the  stamp  laws  of  either  country.  The  instrument, 
therefore,  must  be  considered  as  a  bill  of  exchange  <kawn  in  Ireland,  and 
not  as  drawn  in  England. 

Obosb,  J. — ^The  question  is,  Whether  this  is  to  be  conmdered  as  an 
Irish  or  English  bill  of  exchange  f  The  ease  seems  to  me  to  be  this :  a 
piece  of  paper  signed  by  a  person  in  Ireland  is  given  for  the  purpose  of 
being  filled  up  i^nd  operating  as  a  bill  of  exchange ;  and  although  it  was 
imperfect  at  the  time  when  it  was  signed,  yet  when  it  became  perfect  by 
being  filled  up,  it  operated  as  a  bill  of  exchange  from  the  time  when  it 
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was  Bigned  and  intended  to  have  aaeh  operation.     I  consider  it  therefore 
ae  an  Irish  bill  of  exchange. 

Lx  BlamOi  J. — ^This  is  an  action  against  the  indorsers  of  a  bill  of  ez- 
ehange ;  to  which  it  has  been  objected,  that  the  bill  is  void  for  want  of 
a  proper  stamp.  That  brings  it  to  the  question,  Whether  this  is  an  Eng- 
lidi  bill  f  The  party  drawing  the  bill  was  a  person  bona  fide  resident  in 
Ireland,  and  no  fraud  is  stated  in  the  case.  It  does  not  appear  that  he 
drew  the  bill  in  Ireland  irith  any  fraaddent  intent  of  evading  the  stamp 
laws,  or  that  he  went  to  Ireland  for  that  purpose ;  but  the  case  states, 
that  being  resident  there  he  drew  the  bill,  i.  e.,  subscribed  his  name  in 
die  character  of  drawer,  and  afterwards  as  first  indorser,  on  a  paper  pro- 
perly stamped  according  to  the  revenue  laws  of  Ireland,  and  having  every 
mark  to  designate  it  as  a  bill  of  exchange.  It  is  not  a  question  whether 
it  was  then  perfected  as  a  bill  of  exchange.  It  certainly  was  designated 
as  Boch.  The  party  in  Ireland  then  sends  it  over  to  this  country  with 
anthority  to  his  correspondent  here  to  insert  the  day  of  the  date,  the  sum, 
and  the  name  of  the  drawee.  It  comes  here,  therefore,  as  an  incipient 
bill  of  exchange,  and  so  &r  having  the  essence  of  a  bill,  as  it  has  the 
name  of  the  drawer  and  first  indorser  upon  it;  and  afterwards  the  party 
to  whom  it  is  sent,  and  who  has  authority  given  him  by  the  signature, 
addreeees  it  to  a  third  person  as  the  drawee,  and  suppUes  the  sum  and 
date.  Whether  this  was  a  perfect  bill  in  Ireland  is  not  so  much  the  ques* 
tkm  as  whether  it  was  a  bill  ^drawn  in  England.  I  call  it  an  pKifiA-i 
incipient  bill,  which  by  the  subsequent  acts  was  made  a  perfect  >-  J 
one :  for  the  cases  show  that  when  a  signature  is  once  written  to  a  paper 
which  is  intended  to  have  the  operation  of  a  bill  of  exchange,  it  becomes 
soeh  when  perfected  from  the  time  when  it  is  signed,  so  as  to  support  an 
allegation  that  the  party  either  drew  or  indorsed  the  bill.  Here  the 
transaction  is  the  same  as  if  the  party  in  Ireland  had  desired  his  corres* 
pondent  in  London  to  fill  up  a  bill  of  exchange,  and  send  it  over  to  him, 
in  order  that  he  might  sign  it :  it  differs  only  in  this,  that  instead  of  hav« 
ing  a  bill  sent  to  him  already  filled  up,  and  then  signing  his  name  to  it, 
he  signs  his  name  first  and  then  sends  the  bill  to  his  correspondent. 

Batlst,  J. — ^The  only  act  to  pledge  the  credit  of  the  house  of  Bayley 
and  Go.  was  the  signature  in  Ireland.  Suppose  the  person  subscribing 
his  name  as  drawer  had  died  whilst  the  bill  was  on  its  passage,  and  after* 
wards  the  blanks  had  been  filled  up  and  the  bill  negotiated  to  an  innocent 
indorsee ;  I  should  think  that  in  that  case  the  representatives  of  the  party 
signing  the  bill  would  have  been  liable.  This  shows  that  when  the 
whole  is  filled  up  it  has  reference  to  the  time  of  the  signature,  which  in 
this  case  was  made  in  Ireland. 

Judgment  for  the  PlaintifBk 


III.— PAIR  V.  CRANSTON. 

July  11,  1801.— S.    M.  1677. 

THmn  was  found  in  the  repositories  of  James  Fair,  agent  for  the 
British  Linen  Company  at  Jedburgh,  deceased,  a  bill  at  three  days^  date. 
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for  £40,  bluik  in  the  drawer's  name,  sabseribed  bj  three  aooeptorsi  of 
whom  Robert  Cranston  was  one.  On  the  back  was  marked  a  reeeipt  for  £16. 

William  Fair  having  been  confirmed  ezeeator  to  the  deoeased,  James 
Fair,  his  father,  inserted  his  own  name  as  drawer,  and  brought  an  action 
r«1(il1  '^^^^^  Cranston,  in  which  he  obtained  ^decree  in  absence. 
L  J  Cranston  haying  brought  a  sospension.  Lord  CoUen  found  the 
letters  orderly  proceeded. 

On  advising  a  representation,  with  answers,  his  lordship  pronoanced 
this  interlocutor : — <<In  respect  it  is  dearly  proved,  by  the  excerpts  firom 
the  books  of  the  late  Mr.  James  Fair,  that  the  bill  in  question,  dated  the 
11th  day  of  June,  1793,  payable  three  days  after  date,  was  granted  for 
the  sum  of  £^0  sterling,  then  advanced  by  him  to  the  suspender,  and 
the  other  acceptors  of  that  bill,  and  that  a  partial  payment  of  J615  ster- 
ling was  made  upon  the  17th  of  September  thereafter,  and  which  partial 
payment  is  marked  on  the  back  of  said  bill;  and  further,  that  although 
the  said  James  Fair  omitted  to  subscribe  his  name  as  drawer,  and  that  it 
remained  in  that  situation  till  his  death,  in  the  year  1796;  yet,  as  the 
present  charger,  his  son,  has  ezpede  a  confirmation  as  executor  to  him,  and 
has  thereby  vested  in  himself  a  right  to  the  said  bill,  and  adhibited  his 
name  as  drawer,  before  producing  the  same  in  judgment :  Therefore  adheres 
to  the  interlocutor  complained  of,  and  refuses  the  desire  of  the  repre- 
sentation ;  but  supersedes  extract  till  the  third  sederunt  day  in  May  next.'' 

The  cause  was  brought  before  the  Court  by  petition;  in  which  it  was 
pleaded,  that  the  bill  must  be  considered  as  blank  in  the  creditor's  name, 
and  therefore  void  and  null;  Erskine,  b.  8,  tit  2,  §28;  Maeraith  ▼• 
Mnidoch,  No.  87,  p.  1486;  Walkingham  v.  Campbell,  No.  28,  p.  1684; 
Douglas  and  Wood  v.  Logan,  No.  41,  p.  1488;  Cathoart  v.  Bepresentatives 
of  Dick,  No.  42,  p.  1489 ;  Robertson  and  Boss  v.  Bisset,No.  18,  p.  1677; 
Act  1696,  cap.  25. 

It  was  further  pleaded,  That  the  writing  founded  on  being  defective  as 
a  bill,  could  not  be  sustained  on  any  other  footing,  as  a  voucher  of  debt 
It  was  not  a  bill,  because  not  a  mandate.  It  was  no  promissory  note, 
because  it  contained  no  promise  to  pay.  It  was  not  a  deed,  because  it 
had  not  the  statutory  solemnities ;  and  it  was  not  holograph  of  Cranston. 
The  confirmation  conveyed  the  document,  such  as  it  was;  but  it  could  not 
make  it  better;  Erskine,  b.  8,  tit  2,  §  28. 

The  Court  refused  the  petition  without  answers. 
r*l621  *'^  second  petition  was  likewise  refused  without  answers, 
l-  -I  The  Court  were  nearly  unanimous.  It  was  obssbyxd  on  Tax 
Bkn OH,  That  firom  the  books  of  the  deceased,  and  the  partial  payment,  it 
was  evident  who  was  meant  to  be  drawer,  which  was  sufficient  in  an 
action  for  payment  of  the  debt,  which  this  was,  not  a  charge  upon  the 
bill.  It  was  likewise  said,  that  a  blank  acceptance,  found  in  the  reposi- 
tories of  a  defunct,  may  be  filled  up  by  his  representatives,  and  diligence 
may  proceed  in  his  name. 

On  the  Session  Papers,  Lord  President  Campbkll  has  written, — 
<<  Drawer's  name  is  on  the  bill.  It  is  of  no  consequence  to  acceptor  who 
signs  it  as  drawer.  We  are  to  presume  that  it  was  the  son,  and  not  the 
fikther,  that  gave  the  value.    Does  the  circumstance  of  the  drawer  neg- 
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leeting  to  sign  bia  draft  operate  as  a  discharge  to  the  acoeptor  ?  May  he 
not  aathorise  any  person  to  sign  the  drawing  it  for  him,  and  if  so,  may 
he  not  leave  it  as  a  legaey  to  his  son,  and  will  not  this  be  a  sufficient  aa- 
ihority  to  the  son?  Suppose  he  becomes  bankrupt,  and  the  debt  is  vest- 
ed in  trustees  for  creditors/' 


IV.— OGILVIB  V.  MOSS. 

Jane  28,  1804.--S.    M.  App.  BUI  17. 

Among  the  papers  of  William  Marshall,  late  assistant  cashier  to  the 
Dundee  Banking  Company,  there  was  found  a  bill  in  these  terms : — 
<<£425.  Dundee^  2Sth  January,  1802.  Three  months  after  date,  pay 
to  me  or  my  order,  four  hundred  and  twenty-five  pounds  sterling,  at  the 
town-clerk's  office  here,  being  for  value  delivered  you. 

W.  H.  Moss. 
M2& 
10 
20 
15 


"  To  W,  H.  Mo88,  Esq,, 
presenile  rending  at 
Theatre^  Greenock. 


«I>ue^70." 

The  name  of  the  drawer  was  not  affixed  to  the  bill,  but  it  was  blank 
indorsed  by  Marshall,  who,  by  means  of  the  situation  *he  ocou-  p,^  r,ty% 
pied  in  the  Bank,  had  been  in  the  use  of  accommodating  persons  ^  J 
with  money  upon  bills,  promissory  notes,  and  other  securities. 

Before  this  bill  became  due,  the  affairs  of  Marshall  went  into  disorder^ 
and  he  left  Scotland.  His  estate  was  sequestrated,  and  John  Ogilvie, 
writer  in  Dundee,  was  appointed  trustee  of  the  bankrupt  subject.  In 
that  character,  he  brought  an  action  before  the  magistrates  of  Dundee 
against  Moss  for  payment  of  the  bill,  and  also  of  some  additional  ad- 
vances, which  it  appeared  from  the  jotting  on  the  bill  had  been  made  to 
him  by  the  bankrupt. 

The  Magistrates  decerned  for  payment.  Upon  this  Moss  presented  a 
Ull  of  advocation. 

Pleaded  for  the  Advocator By  the  Act  1696,  c.  25,  all  written 

documento  and  obligations  are  null  which  are  drawn  blank  in  the  name 
of  the  creditor.  The  bill  founded  upon  in  the  present  case,  cannot  there- 
fore afford  a  ground  of  action,  as  there  is  neither  the  drawer's  subscrip- 
tion annexed,  nor  the  creditor's  name  mentioned  in  the  body  of  the  writ- 
ing, and  which  consequently  is  « blank  in  the  name  of  the  person  in 
whose  favour  it  is  granted."  Although  the  Act  of  Parliament  makes  an 
exception  of  the  indorsation  of  bills,  there  is  no  exception  with  respect 
to  the  bill  itself,  which  assuredly  falls  under  the  statute ;  Erskine,  b.  iiL 
i  2,  §  28;  Creditors  of  Craig  v.  Brand,  February  18, 1711,  Fountain- 
hall;  Walkinshaw  v.  Campbell,  January  8,  1780;  Henderson  v.  David- 
son, July  27, 1738,  Eilkerran,  p.  69.  This  radical  defect  is  not  reme- 
died by  indorsation,  because  if  the  bill  itself  be  null  and  void,  the  indors> 
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ation  can  conYej  nothing;  Tinv.  February  15, 1740|  Grant';  Erskine, 
b.  iii.  t.  2,  §  28.  Neither  can  the  indorsaticm  afford  proof  of  the  person 
to  whom  value  was  paid ;  for  indorsations  are  often  used  merelj  for  the 
purpose  of  giving  ourrenoy  to  bills  of  ezehange. 

Bills  are  sustained  as  probative  writs  entirely  from  favour  to  com- 
merce, %Qd  in  obedience  to  mercantile  law ;  otherwise  they  are  void,  by 
the  Act  1681|  as  wanting  the  names  of  the  writer  and  witnesses.  But  to 
entitle  a  bill  to  its  extraordinary  privileges,  it  must  be  a  proper  mercan- 
tile document,  executed  in  the  form  usually  practised  among  merchants^ 
r*lB41  ^^^  ^^^  ^^^  purposes  *for  which  bills  of  exchange  are  generally 
I-  J  employed.  This  pretended  bill,  however,  is  not  executed  accord- 
ing to  the  custom  of  merchants,  being  defective  in  an  essential  requisite, 
and  is  evidently  not  a  mercantile  document;  so  that  by  the  Act  1681,  it 
is  null  and  void. 

Answered  for  the  Respondent, — ^The  Act  1696,  c.  25,  applies  not  to 
bills  of  exchange,  but  only  to  bonds,  assignations,  and  such  deeds  as  re- 
quire attestation  by  witnesses.  The  indorsation  of  bills,  accordingly,  is 
introduced,  not  as  an  exception,  but  as  a  declaratory  explanation.  It  is 
very  true,  in  our  early  practice,  when  the  nature  of  bills  was  not  so 
thoroughly  understood,  a  different  cons^ction  was  given  to  the  Statute. 
But  for  these  many  years  the  decisions,  agreeably  to  the  great  facilities 
afiforded  to  mercantile  transactions,  have  confined  the  enactments  of  the 
Statute  to  writings  executed  according  to  the  direction  of  the  Act  1681 ; 
Gathcart  v.  Henderson,  November  25,  1748,  Falc. ;  Diet,  voce  Bill  of 
Exchange ;  Douglas  and  Hood  v.  Logan,  1748 ;  Crichton  and  Dow  v. 
Byrne,  21st  July,  1772;  Carlyle,  26tii  May,  1790;  Brown  v.  Campbell, 
November  28, 1794;  Fair  v.  Cranston,  July  11, 1801. 

With  respect  to  the  argument  founded  on  the  Act  1681,  it  will  be 
remembered,  that  at  an  early  period  much  jealousy  was  entertuned  by 
the  Judges,  both  in  England  and  Scotland,  with  regard  to  the  extraordi- 
nary privileges  of  bills  of  exchange,  and  various  difficulties  occurred^ 
which  were  all  in  process  of  time  removed ;  Holt's  Beports,  p.  113 ;  1 
Salkeld,  130,  Trin.;  Tudhope  v.  Turnbull,  June  22,  1744,  Eames; 
Diet,  voce  Promissory  Note,  The  bill  in  the  present  case,  although  lefl 
blank  in  the  name  of  the  drawer,  is  possessed  of  all  the  essential  requi- 
sites to  constitute  a  debt.  The  acceptance  imports  the  receipt  of  the 
money  for  which  it  was  granted,  and  also  an  obligation  to  pay  it. 
Wherever,  therefore,  a  person  accepts  a  bill  which  is  blank  in  the  name 
of  the  drawer,  he  becomes  bound  to  pay  the  person  who  can  show  he  has 
a  right  to  the  debt.  It  is  of  no  consequence  whether  it  has  the  drawer's 
name  upon  it,  provided  it  can  be  clearly  shown  in  whom  the  juB 
esdgendi  exists;  February  8,  1785,  Drummond  v.  Creditors  of  Drum- 
mond;  Hare  v.  G^ddes,  November  22, 1786,  Appendix  to  vol.  vii.  Fao. 
GoU. 

PI  651  *^^  ^^  ^^  advocation  was  passed ;  and  the  Lord  Ordinary 
I-        J  assoilzied  the  defender. 

But  the  Court,  upon  advising  a  petition,  with  answers,  <<  Altered  the 
interlocutor  of  his  Lordship,  and  repelled  the  defence  founded  on  the 
plea,  that  the  bill  is  not  probative.'' 
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1.  The  case  GniteUfiT  v.  daience,  2  M.  &  8.  90,  was  an  action  ag^ainst  the 
drawer  of  a  bill  of  excnange  for  £200,  in  which  the  name  of  the  payee  was 
left  blank.  The  plaintiff,  to  whom  it  had  been  indorsed^  inserted  his  own  name 
as  the  payee.  A  yerdict  was  fonnd  for  the  plaintiff.  It  was  thereafter  moved 
to  enter  a  nonsnit,  or  for  a  new  trial,  on  the  mnnd  that  the  plaintiff  had  no 
rirht  to  insert  his  name  in  the  biU,  and  that  ute  present  case  was  distinguish- 
aUe  from  Uiat  of  Bussel  y.  Langstaffe,  because  there  the  bill  was  filled  up  by 
one  of  the  original  parties.  The  Court  refused  the  rule.  Lord  EUeflborough, 
C.  J. — As  the  defendant  has  chosen  to  send  the  bUl  into  the  world  in  this  form| 
tiie  world  ought  not  to  be  deceived  by  his  acts.  The  defendant  by  leaving  the 
blank  undertook  to  be  anssrerable  for  it  when  fiUed  up  in  the  shape  of  a  bilL 
Le  Blanc,  J. — ^It  is  the  same  thing  as  if  the  defendant  had  made  the  bill  pay- 
able to  bearer.  Bayley,  J. — The  issuing  the  bill  in  blank  without  the  name  of 
the  payee,  was  an  authority  to  a  bona  fide  holder  to  insert  the  name* 

2.  In  the  case  of  Usher  v.  Danncey,  4  Cami>bell,  97,  a  member  of  a  partner- 
ship consisting  of  several  individuals,  drew  a  bill  of  exchange  in  blank  in  the 
partnership  firm,  payable  to  their  order,  and  having  indorsed  it  likewise  in  the 
partnership  firm,  delivered  it  to  a  clerk,  to  be  filled  up  for  the  use  of  the  part- 
nership as  the  exigencies  of  business  might  require.  The  partner  who  drew 
the  bill  having  died,  and  the  surviving  partners  having  assumed  a  new  firm, 
the  clerk  filled  up  the  bill,  inserted  a  date  prior  to  his  death,  and  sent  it  into 
circulation.  The  Court  held  that  the  surviving  partners  were  liable  as  drawers 
of  the  bill  to  a  bona  fide  indorsee  for  value,,  al^iough  no  part  of  the  value  came 
to  their  hands.  Lord  Ellenborough  observed, — ^The  case  came  within  the  case 
of  Bussel  V.  Langstaffe.  The  power  must  be  considered  to  emanate  from  the 
partnership,  not  from  the  induvidual  nartner,  and,  therefore,  after  his  death| 
the  bill  might  still  be  filled  up  to  bind  tne  survivors. 

3.  In  Scotland,  in  the  case  of  Smith  v.  Taylor,  February  27, 1824,  the  ac- 
ceptor of  a  bill  suspended  a  ^charge,  on  the  ground  that  the  charc^er  hadr^^>.gi 
filled  up  and  signed  as  drawer  the  bill  when  blank,  and  contended  that  I  1 
the  suspender  being  in  the  knowledge  that  the  bill  was  granted  for  the  accom- 
modation of  a  third  party,  must  be  held  to  have  come  into  the  place  of  that 
party,  and,  consequently,  was  not  entitled  to  the  privileges  of  an  onerous  hold- 
er who  had  acquired  the  bill  when  it  was  filled  up.  It  appeared  that  the  ac- 
ceptor had  been  in  the  use  of  accommodating  one  Nisbet  with  blank  bills  signed 
by  him,  and  one  of  these  that  party  had  delivered  to  the  charger  for  an  onerous 
eonsideration.  The  bill  was  filled  up  in  Nisbet's  presence  for  £86, — ^the 
charter  signing  as  drawer,  and  Nisbet  as  co-acceptor  with  the  defender.  Tay- 
lor £en  indorsed  the  bill  so  filled  up  to  the  ^ank,  in  payment  of  Nisbevs 
acceptance  of  £50,  and  delivered  the  balance  to  Nisbet.  Nisbet  having  become 
bankrupt,  Taylor  retired  the  bill,  and  charged  the  defender  for  payment  In 
support  of  the  chaive,  he  contended  that  though  he  was  in  form  the  drawer  of 
the  Dill,  he  had  ttulj  advanced  value  for  it,  and  was  therefore  the  creditor  in  the 
bin,  and  entitled  to  the  privileges  of  an  onerous  holder.  The  Court  were  of 
opinion,  that  if  a  holder  had  truly  given  value  for  a  skeleton  bill,  it  was  of  no 
consequence  whether  he  appeared  in  it  in  the  character  of  drawer  or  indorsee. 
Lord  ulenlee  observed, — skeleton  bills  are  no  doubt  dangerous,  but  they  must 
now  be  8up|)orted  accordinjg  to  the  general  rule  which  has  been  laid  down  in 
the  authorities  founded  upon.  Lora  Robertson. — I  am  of  the  same  opinion* 
The  intention  of  Smith  in  putting  his  name  to  such  a  document,  was  to  become 
security  for  as  large  a  sum  as  the  stamp  would  bear,  and  he  must  be  responsi- 
ble accordingly,  Aether  the  third  party  appears  as  drawer  or  indorsee. 


PABOL  EVIDENOB  OF  AN  ALLEGED  AGREEMENT  COTEMPOBANEOUS  WITH 
THE  DRAWING  OF  A  BILL  OR  NOTE  IS  INADMISSIBLE  TO  CONTRADICT 
OR  VARY  THE  INSTRUMENT  J  BUT  IN  ENGLAND,  A  SUBSEQUENT  AGREE- 
MENT  YARTING  THE   INSTRUMENT  HAT  BE  PROVED  BY  PAROL;  PRO- 
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TIDED  A  YALUABLB  0ON8IDEBATION  FOB  BUOH  AGBEBMENT  IS  AUBO 
PBOVBD. 

I.  — FREE   V.   HAWKINS. 

Nov.  27,  181Y.— E.    8  Taunt  92.    B.  0.  L.  R.  Tol.  4. 

Assumpsit  on  a  promissory  note  for  £1000,  made  by  Sir  Robert  Salis- 
bury, in  the  usual  form,  dated  3rd  of  April,  ISIS,  payable  twelve  months 
after  date  to  the  defendant,  or  order,  and  indorsed  by  the  defendant  to 
r*1f)71  ^^^  plaintiffs.  At  the  trial  ^before  Gibbs,  C.  J.,  at  the  London 
L  -I  sittings  afi;er  last  term,  it  appeared  that  the  plaintiffs'  bankers  in 
London  were  correspondents  with  the  house  of  Sir  R.  Salisbury  and  Co., 
which  house  was  a  country  bank,  and  considerably  indebted  to  the  plain- 
tiffs; and  upon  their  requiring  securities  from  Sir  R.  Salisbury,  ten  of 
his  friends,  at  his  instance,  engaged  to  indorse  promissory  notes  of 
£1000  each,  at  twelve  months'  date,  as  a  security  for  the  debt  so  due 
from  Sir  R.  Salisbury  to  the  plaintiffs.  The  defence  to  the  action  was 
want  of  notice  of  dishonour;  whereupon  the  plaintiffs  tendered,  as  a 
waiver  of  such  notice  by  the  defendant,  evidence  of  his  admission,  that 
he  knew  and  expected  that  the  payment  of  the  note  was  not  to  be  en- 
forced until  after  the  estates  of  Sir  R.  Salisbury  were  sold,  and  only  in 
the  event  of  the  proceeds  of  sucb  estates  not  being  sufficiently  produc- 
tive ;  and  that,  whatever  might  be  the  course  of  law,  such  was  the  under- 
standing when  the  note  was  given :  and  that  the  defendant  only  gave  the 
note  as  a  further  and  collateral  security;  and  for  the  express  purpose  of 
allowing  time  for  the  sale  of  the  estates.  This  evidence  was  rejected  by. 
Gibbs,  C.  J.,  who  consequently  directed  a  nonsuit. 

Best,  Serjt.,  on  a  former  day,  had  obtained  a  rule  nisi  to  set  aside  this 
nonsuit,  and  have  a  new  trial,  on  the  ground,  that  it  was  competent  for 
the  plaintiffs  to  show,  that  the  note  was  not  given  for  any  valuable  con- 
sideration, but  merely  as  a  guarantee,  and  so  no  notice  was  necessary. 

Lem  and  Fell,  Serjts.,  now  showed  cause. — The  case  resolves  itself 
into  two  questions ;  first.  Whether  the  evidence  was  properly  rejected  ? 
secondly,  Whether,  if  it  had  been  received,  it  would,  under  the  circum- 
stances of  the  case,  so  control  the  import  of  the  note  as  to  render  a  no- 
tice of  dishonour  unnecessary?  As  to  the  first  point,  on  the  face  of  the 
note,  it  appears  to  be  an  absolute  unqualified  promise  of  payment ;  the 
defendant  is  the  payee,  and  has  indorsed  it  over  to  the  plaintiffs,  and, 
before  the  plaintiffs  can  call  on  such  a  defendant  for  payment,  the  law 
directs,  that  they  must  give  him  notice  of  the  dishonour  by  the  maker. 
On  the  face  of  the  note,  then,  the  defendant  is  entitled  to  notice  of  dis- 
P^.gg-.  honour;  and  the  case  *of  Hoare  v.  Graham,  3  Campb.  57,  is  a 
L  -I  sufficient  answer  to  the  position  contended  for  at  the  trial  by  the 
plaintiffs;  namely,  that  they  were  at  liberty  to  give  in  evidence  a  parole 
agreement,  entered  into  at  the  time  of  making  the  note,  whiob  would 
operate  as  a  waiver  of  such  notice.  In  Hoare  v.  Graham,  it  was  held, 
that,  in  an  action  on  a  promissory  note,  the  defendant  could  not  give  in 
evidence  a  parole  agreement,  entered  into  when  it  was  drawn,  that  it 
should  be  renewed,  and  that  payment  should  not  be  demanded  when  it 
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iMeame  due ;  and  Lord  Ellenboroogh's  decision  in  that  case  has  not  been 
shaken  by  anj  subsequent  decision.  So,  here,  evidence  to  control  and 
^ntradict  the  express  terms  of  the  note,  from  the  face  of  which  no  oon- 
olusion  of  the  understanding  between  the  parties  can  be  drawn^  was 
properly  rejected. 

As  to  the  second  point,  the  case  of  De  Berdt  r.  Atkinson,  2  H.  BL 
836,  even  supposing  it  to  establish  the  injurious  principle  for  which  the 
plaintifis  contend,  widely  differs  from  the  present  case.  There,  the  payee 
of  a  note  lent  his  name  to  give  it  credit,  and  to  enable  the  maker  to  raise 
money  upon  it,  well  knowing,  at  the  time,  that  the  maker  was  insolvent; 
and,  upon  the  ground  of  the  payee's  knowledge  of  such  insolvency,  no- 
tice of  dishonour  was  dispensed  with  in  that  case.  But  here,  at  the  time 
of  making  the  note,  there  is  no  insolvency  of  any  of  the  parties,  ^n 
Leach  ▼.  Hewitt,  4  Taunt.  731,  it  was  held,  that  one  who,  without  con- 
sideration, but  without  fraud,  indorses  a  bill  in  which  both  the  drawer 
and  acceptor  are  fictitious  persons,  is  entitled  to  notice  of  dishonour;  and; 
in  that  case,  Chambre,  J.,  adopts  Mr.  Barnes's  note  on  De  Berdt  v.  At- 
kinson. Here,  the  maker  of  the  note  was  an  ostensible  person,  and  the 
payee  had  a  clear  right  of  action  against  him  upoA  his  non-payment  of 
the  note ;  the  application  of  the  plaintiffs  should  have  been  made  to  the 
maker  in  the  first  instance,  for  the  defendant's  undertaking  is  merely  to 
pay  the  note  in  default  of  payment  by  the  maker.  It  is  true  that,  in 
Bickerdike  v.  Bollman,  1  T.  K.  405,  it  was  held,  that  if  the  drawer  had 
no  effects  in  the  hands  of  the  drawee,  from  the  time  the  bill  was  drawn, 
it  was  not  necessary  to  give  the  drawer  notice  of  the  dishonour  of  the 
bill;  but  Le  Blanc,  J.,  in  GlaridgeT.  Dalton,  4  M.  &  S.  231,  sayS; 
"every  new  case  makes  one  regret  that  *the  rule  in  Bickerdike  r^-toQ-t 
V.  Bollman,  for  dispensing  with  notice,  was  ever  introduced."  In  L  J 
Nicholson  ▼.  Oouthit,  2  H.  Bl.  609,  it  was  held  to  be  no  excuse  for  not 
having  presented  a  note  in  time  for  payment,  that  the  defendant  indorsed 
it  to  guarantee  a  debt  from  the  maker;  or,  that  the  defendant  knew,  be- 
fore it  was  due,  that  the  maker  could  not  pay  it,  and  had  desired  a 
banker,  at  whose  house  it  was  made  payable,  to  send  it  to  him  that  he 
might  pay  it.  The  note,  in  the  present  case,  is  indorsed  to  the  plaintifb 
by  the  defendant,  as  a  security  for  the  debt  of  the  maker;  the  defendant^ 
therefore,  is  a  mere  surety,  and  where  a  mere  surety  for  the  maker  of  a 
note  indorses  such  note,  the  indorsee  is  bound  to  give  notice  of  dishonour 
to  the  indorser  of  the  note  before  he  can  sue  him  with  effect.  The 
second  point,  therefore,  taken  by  the  plaintiffs  falls  to  the  ground,  even 
if  the  defendant  be  mistaken  in  the  view  which  he  has  taken  of  the  first 
point. 

Betij  in  support  of  his  rule.— The  plaintiffs  do  not  impugn  the  case 
of  Hoare  ▼.  Graham,  for  they  do  not  seek  to  introduce  the  evidence  ten- 
dered at  the  trial  for  the  sake  of  enlarging  or  contracting  the  instrument. 
In  that  case,  the  evidence  contradicted  the  instrument  which  the  defend- 
ant had  signed :  In  this  case,  the  evidence  neither  contracts,  enlarges,  nor 
contradicts  the  instrument;  but  merely  shows  the  intention  of  the  par- 
ties. This  note  was  not  given  in  the  ordinary  course  of  trade,  for  the 
defendant  indorsed  it  merely  as  a  surety  for  Sir  B.  Salisbury,  nor  had 
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be  as  J  effeota  in  Sir  Bobert's  htokiB  at  the  time  of  making  it  A  notice 
of  dishonour  is  reqnired  in  the  common  course  of  commercial  bills  and 
notes ;  but  the  rule  is  widely  different  when  applied  to  accommodation 
bills  and  notes.  Bickerdike  v.  BoUman  has  not  been  oyerruled;  and^ 
unless  De  Berdt  y.  Atkinson  be  overturned,  the  defendant  in  this  case 
cannot  be  held  entitled  to  notice  of  dishonour;  for  the  facts  of  both  cases 
are  similar.  [Park,  J.,  De  Berdt  v.  Atkinson  has  been  shaken  in  eyery 
printed  book,  and  in  the  practice  of  every  one  at  the  bar;  but  I  do  not 
say  that  the  two  cases  are  similar.]  In  Leach  v.  Hewitt,  the  bill  of 
exchange  appears  to  have  been  given  in  the  ordinary  course  of  trade : 
Mansfield,  C.  J.,  there  said,  that  the  defendant  had  only  placed  himself 
r*l701  ^^  *^^  common  situation  of  an  indorser,  and  the  other  judges  do 
L  J  not  sanction  the  adoption  of  the  note  on  De  Berdt  v.  Atkinson, 
by  Chambre,  J.  In  Nicholson  v.  G-outhit,  De  Berdt  v.  Atkinson  is  nei- 
ther mentioned  nor  shaken ;  and  to  assimilate  this  case  to  Nicholson  r. 
Gouthit,  it  should  be  shown,  that  the  defendant  had  said  to  the  plaintiffs, 
<'You  need  not  wait  till  Sir  B.  Salisbury's  estates  are  sold,  bring  the 
note  to  me,  and  I  will  pay  it/'  The  particular  circumstances  of  this 
case  divide  it  from  all  those  cases  where  notes  or  bills  have  been  given 
in  the  ordinary  course  of  trade ;  an  d  the  evidence  tendered  was  admissi« 
ble,  because  it  was  important  for  the  decision  of  the  matter  under  con- 
sideration.— Best  cited,  in  conclusion,  the  case  of  Bogers  v.  Stephens,  2 
T.  B.  713. 

Dallas,  J. — ^I  am  of  opinion  that  the  evidence  tendered  at  the  trial 
of  this  cause  was  properly  rejected,  considering  the  purpose  for  which  it 
was  offered,  and  the  object  to  which  it  was  intended  to  be  applied.  The 
plaintiffs,  London  bankers,  were  the  correspondents  of  Sir  Bobert  Salis- 
bury and  Co.,  who  were  country  bankers,  considerably  indebted  to  the 
plaintiffs,  and  ten  gentlemen  agreed  to  put  their  names  each  on  the  back 
of  one  promissory  note  for  £1000,  payable  at  one  year,  to  be  made  by 
Sir  B.  Salisbury  in  their  favour,  and  to  be  indorsed  by  each  of  them  to 
the  plaintiffs,  as  a  security  for  the  debt  of  the  country  bank.  This  was 
accordingly  done.  It  is  then  said,  that  at  the  time  when  these  notes 
were  made  and  indorsed,  it  was  mutually  understood,  that  payment 
should  not  be  enforced  until  Sir  Bobert  Salisbury's  effects  were  brought 
to  sale,  and  that  the  plaintiffs  entered  into  this  contract  with  the  defend- 
ant with  a  full  knbwledge  of  all  these  circumstances.  One  thing  is  to 
be  observed ;  if  such  were  meant  to  be  the  understanding,  it  ought  to 
have  been  expressed  on  the  instrument ;  but  it  is  not  expressed ;  and, 
taking  the  instrument  as  it  stands,  it  is  a  common  promissory  note,  and 
requires  that  notice  of  dishonour  should  be  given  to  the  defendant  in 
order  to  give  the  plaintiff  a  right  to  recover  against  him.  But,  it  is 
said,  notice  was  dispensed  with  by  the  understanding  which  existed  be« 
tween  the  parties;  to  which  the  answer  is,  that  if  parties  mean  to  vary 
r*l7l1  ^^^  ^^^^  operation  of  an  instrument,  •they  ought  to  express  such 
L  J  variance :  if  they  do  not  express  it,  the  legal  operation  of  the  in- 
strument remains.  The  effect  of  the  evidence  tendered  would  be  to  vary 
the  note  in  question,  and  to  control  its  legal  operation, — and  such  evi- 
dence; I  think,  is  inadmissible.    The  case  of  Hoare  v.  Graham  is  similar 
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to  the  present  cuae^  and  ought  to  goyem  it.  It  was  there  held,  that  a 
party  shoald  not  be  permitted  to  give  evidence  of  a  collateral  or  con- 
eomitant  circnmstance ;  namdiy,  that  though  the  note  was  expressed  to 
be  payable  on  a  certain  day,  payment  was  not  to  be  called  for  on  that 
day.  If  the  clear  principle,  that  what  is  expressed  in  writing,  and  that 
wUch  is  the  best  evidence  of  a  contract,  shoald  alone  constitute  r«iiTi-i 
the  contract,  require  any  authority,  the  case  of  Hoare  v.  Graham  L  J 
oonfirms  that  principle.  In  this  case,  the  defendant,  being  a  mere  surety, 
has  a  right  to  avail  himself  of  the  objection  which  he  has  taken ;  and 
the  case  of  De  Berdt  v.  Atkinson  is  entirely  different  from  the  present 
ease ;  for  there  the  defendant  lent  his  name  to  give  credit  to  a  note,  all 
the  parties  well  knowing  at  the  time  of  the  making  and  indorsement, 
that  the  drawer  was  insolvent.  I  am  of  opinion,  on  looking  to  the  sub* 
stenoe  of  this  transaction,  that  the  defendant  was  entitled  to  notice  of 
the  non-payment  of  the  note  by  Sir  R.  Salisbury :  that  notice  was  not 
giTen ;  and,  I  think,  that  the  Lord  Chief  Justice  was  right  in  rejecting 
the  evidence  tendered  at  the  trial ;  and  that  the  nonsuit  directed  by  him 
ought  to  stand. 

Park,  J — I  was  of  counsel  in  the  case  of  Hoare  v.  Graham,  and  was 
assisted  by  a  very  learned  man.  We  took  the  same  objections  which 
the  plaintiffs  in  this  case  have  taken,  but  we  felt  that  we  could  not  an- 
swer the  question  put  by  my  Lord  Ellenborough,  '<  What  is  to  become 
of  bills  of  exchange  and  promissory  notes,  if  they  may  be  cut  down  by 
a  secret  agreement,  that  they  shall  not  be  put  in  suit  ?"  It  has  been 
observed  in  favour  of  the  plaintiffs,  that  they  sought  not  by  the  evidence 
tendered  at  the  trial,  to  contradict  the  note  or  limit  the  written  contract^ 
but,  if  I  assure  a  promissory  note  payable  at  two  months,  and  enter  into 
a  parol  agreement  that  the  note  shall  not  be  put  in  suit  till  the  end  of 
five  years,  or  till  the  uncertain  period  of  the  sale  of  an  estate,  can  it 
he  contended,  that  such  a  parol  agreement  does  not  contradict  and 
^iimit  the  written  contract  into  which  I  have  entered  f  I  am  of  r«-i  701 
opinion,  that  the  defendant  in  this  case  was  entitled  to  notice  of  >-  J 
non-payment  of  the  note ;  and  that  the  evidence  tendered  by  the  plain- 
tiffii  as  a  waiver  of  such  notice  was  properly  rejected. 

BuRROUGH,  J. — ^I  am  clearly  of  opinion,  that  the  evidence  offered  at 
the  trial  ought  not  to  have  been  received.  Promissory  notes  are  now 
placed  on  the  same  footing  with  bills  of  exchange,  and,  like  bills  of  ex- 
change, are  transferable  from  man  to  man.  The  note  in  question  is  not 
an  accommodation  note,  but  the  transaction  is  sincere,  and  the  indorser 
of  such  a  note  is  as  much  entitled  to  notice  as  the  indorser  of  any 
other  note.  What  is  the  nature  of  the  evidence  attempted  to  be  in- 
troduced in  order  to  affect  this  right  to  notice  f  Its  nature  is  to  show, 
that  the  note,  though  on  the  face  of  it  payable  at  one  year  after  date,  is 
not  to  be  paid  till  after  Sir  Robert  Salisbury's  estates  are  sold,  whatever 
the  distance  of  that  event  may  be.  The  exception  in  respect  of  accom- 
modation bills  does  not  touch  this  case.  In  some  cases  the  original  vice 
ef  the  note  continues,  and  pursues  it  from  hand  to  hand :  but  in  this 
note  there  is  no  vice,  and  the  indorser  of  it  was  entitled  to  notice  of  its 
dishonor  by  the  maker.    It  would  be  of  the  most  dangerous  import  if 
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evidence  of  this  sort  might  be  let  in  to  cat  down  written  instm- 
ments.  Rule  discharged. 


IL— WOODBRIDGE  v.  SPOONEB. 

Not.  24,  1S19.— E.  3  B.  &  Al.  233.  Eng.  Com.  Law  Rep.yoL  5. 
AonoN  on  a  promissory  note,  ^ven  by  one  deceased  to  plaintiff,  for 
£100,  dated  1st  September,  1817,  payable  <<  on  demand,  for  value 
received,  and  his  kindness  to  me/'  Plea,  general  issue.  At  the  trial 
before  Abbott,  C.  J.,  at  the  sittings  after  last  Easter  term,  the  defendant 
gave  in  evidence,  declarations  of  the  testatrix  at  the  time,  that  the  note 
was  not  to  be  payable  till  after  her  death,  and  that  it  was  to  be  given  in 
r*!"^!  *^^^^^^^  ^  ^  legacy  of  £20  left  in  her  will.  It  appeared,  also^ 
I-  -I  that  the  testatrix  was  in  poor  circumstances,  and  that  she  was  not, 
altogether,  possessed  of  more  than  £300  or  £400,  and  that  she  lived 
almost  entirely  at  the  plaintiff's  house.  Scarlett  for  the  plaintiff,  con- 
tended that  this  evidence  ought  not  to  be  received.  Abbott,  C.  J., 
received  the  evidence ;  and  being  of  opinion  that  it  showed  that  the  note 
was  a  testamentary  paper,  and  ought  to  be  so  proved,  nonsuited  the 
plaintiff,  giving  him  leave  to  move  to  enter  a  verdict  for  dSlOO,  in  case  the 
Court  should  be  of  a  different  opinion.  SearleU  having  in  last  Trinity 
term  obtained  a  rule  nisi,  accordingly. 

Marryat  and  Adams  showed  cause,  and  contended  that  this  evidence 
was  admissible.  The  note  was  merely  evidence  of  a  debt,  and  the  parol 
testimony  proved  that  there  was  no  existing  debt,  but  a  mere  promise  of 
a  sum  of  money  after  the  decease  of  the  testatrix,  and  the  plaintiff  could 
not  have  recovered  upon  it  in  her  lifetime.  Suppose  a  deed  was  delivered 
as  an  escrow,  or  a  bill  at  two  months  given  with  an  express  agreement 
at  the  time  that  the  party  should,  at  the  end  of  two  months,  be  allowed 
to  renew  it;  may  not  these  circumstances  be  given  in  evidence,  in  case 
of  an  action  brought  on  the  deed  or  bill  ?  If  so,  there  was  clearly 
enough  to  go  to  the  jury,  that  this  note  was  agreed  not  to  be  demandable 
till  after  the  death  of  the  testatrix.  Tate  v.  Hilbert,  2  Yes.  jun.  Ill, 
is  an  authority  to  show,  first,  that  evidence  is  receivable,  of  what  takes 
place  at  the  time  of  giving  a  promissory  note;  and  secondly,  that  a 
promissory  note  may  be  the  subject  of  a  donatio  mortis  causd.  And 
Lawson  v.  Lawson,  1  P.  Wm.  441,  is  to  the  same  effect. 

Scarlett  and  Abrahamy  contra,  relied  on  Hoare  v.  Graham,  8  Campb. 
57,  and  Free  v.  Hawkins,  1 B.  Moore,  585. 

Abbott,  C.  J. — It  struck  me  at  the  trial,  that  this  was  a  testamentary 
promise  in  the  nature  of  a  legacy,  and  if  so,  that  the  plaintiff  could  not 
recover  at  law.  I  was  led  to  this  conclusion,  in  some  degree,  by  the 
language  of  the  first  count  of  the  declaration,  in  which  it  was  stated,  that 
r*l741  ^^^  deceased  promised  the  ^plaintiff  that  she  would,  at  her  de- 
L  -I  cease,  give  him  ^100  more  than  a  legacy  of  J620,  which  she  meant 
to  leave  him.  It  is  admitted,  however,  that  unless  the  evidence  was 
properly  received,  I  ought  not  to  have  drawn  that  conclusion ;  and  it 
seems  to  me  now,  that  the  evidence  was  not  properly  receivable.     There 
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is  no  doubt  that  a  proper  and  sa£Scient  consideration  existed  for  this  note ; 
and  the  evidence  does  not  negative  that  part  of  the  case.  Bat  its  object- 
was  to  show  that  a  promissory  note^  which  in  terms  appeared  to  have 
been  payable  on  demand,  was  agreed  not  to  be  payable  till  after  the  de- 
eease  of  the  maker.  Now,  it  is  contrary  to  the  rules  of  law  to  admit 
extrinsic  evidence  to  show  that  the  intention  of  a  party  executing  a  writ- 
ten  instrument  is  different  from  that  apparent  on  the  face  of  the  instru- 
ment itself. 

Baylet,  J. — ^lam  of  opinion  that  this  evidence  was  inadmissible,  and 
that  even  if  it  were  admitted,  it  ought  not  to  prevent  the  party  from  re- 
eovering.  It  appears,  on  the  face  of  the  note,  to  have  been  given  for  a 
sufficient  consideration,  and  it  could  not  have  been  the  intention  that  the 
eompensation  should  rest  on  the  ground  of  a  donatio  mortis  cayad  for 
then  it  would  be  revocable,  but  that  it  should  be  secured  by  a  binding 
instrument.  Under  these  circumstances  the  note  was  given;  and  it 
seems  to  me,  that  it  was  obligatory  on  the  party  making  it,  and  that 
even  if  there  were  a  secret  understanding,  that  the  note  should  not  be 
presented  for  payment  until  after  the  decease  of  the  maker,  still  it  would 
be  binding  on  her  executors.  Besides,  here  the  note,  on  the  face  of  it, 
purports  to  be  payable  on  demand,  and  it  would  be  extremely  dangerous 
to  allow  a  party,  who  has  signed  such  an  instrument,  afterwards  to  say, 
that  it  was  not  so  payable.  It  is  a  general  and  useful  rule,  that  no 
parol  evidence  is  admissible,  to  contradict  that  of  which  there  is  written 
evidence ;  and  I  think,  therefore,  that  this  evidence  was  not  admissible. 

HoLBOYD,  J. — ^I  am  of  the  same  opinion.  This  evidence  was  ad- 
duced, not  to  show  a  want  of  consideration,  or  that  the  consideration  for 
the  note  was  illegal,  or  that  it  was  not  delivered  to  the  party  to  be  made 
use  of  for  his  own  benefit.  *The  utmost  extent  to  which  it  r^-i^en 
could  go,  was  an  attempt  to  prove  that  the  note  was  not  payable,  I-  J 
88  on  the  face  of  it  it  imported  to  be.  This,  therefore,  was  to  contradict 
the  note  itself,  which,  by  the  rules  of  law,  a  party  is  prohibited  from 
doing.  Even  if  the  evidence  had  been  received,  I  think  it  would  not 
make  a  material  difference  in  the  result. 

Best,  J. — ^The  parties  in  this  case  are  bound  by  a  written  contract, 
8nd  it  is  contrary  to  the  first  rules  of  law  to  admit  parol  evidence  to  vary 
or  contradict  it,  and  the  only  exception  to  those  rules  is,  where  a  contract 
IB  illegal.  I  can  see  no  solid  ground  of  distinction  between  the  present 
case  and  that  of  Free  v.  Hawkins.  It  is  said  that  in  this  case  there  is  a 
fraud  on  the  legacy  duty.  But  if  this  note  was  not  revocable,  it  could 
not  be  a  testamentary  gift ;  and  if  so,  there  could  be  no  fraud  on  the 
legacy  duty.  I  am,  therefore,  of  opinion,  that  this  nonsuit  must  be  set 
aside,  and  that  the  verdict  must  be  entered  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


Ill RIDOUT    V.    BRISTOW. 

Not.  26,  1830.— E.     1  Tyr.  84. 

Assumpsit  by  the  executor  of  a  payee  of  the  following  promissory 
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note  made  by  the  female  defendant  after  the  death  of  her  first  hneband, 
John  Ridout,  junior,  and  before  her  second  marriage,  against  Bristow^ 
the  second  husband,  and  the  female  defendant  as  maker: — ^th  Sept. 
1824. — Twelye  months  after  date  I  promise  to  pay  Mr.  John  Bidouft 

ithe  testator)  or  order  one  hundred  pounds,  value  received  by  my  late 
lusband.    As  witness  my  hand,  Lotk  Ridout/' 

The  sum  of  £32  was  paid  into  Court  on  the  counts  for  goods  sold, 
money  lent,  and  money  paid.  At  the  trial  before  Mr.  Baron  Bolland^ 
at  the  Exchequer  sittings  after  last  term,  it  appeared,  that  in  1820  the 
testator,  John  Bidout,  his  executor,  William,  and  the  intestate,  John, 
r^^lTR!  ^^'^  ^  father  and  two  sons  in  *trade  together;  and  that  the  in- 
I-  -I  testate  died  in  that  year,  considerably  in  debt  to  his  father.  A 
settlement  of  accounts  between  his  widow  and  administratrix  and  the 
testator  was  entered  on,  but  having  failed,  mutual  releases  were  proposed 
to  be  executed  between  them.  The  testator  refused  to  execute  till  the 
above  note  was  given  to  cover  several  claims  which  he  had  paid,  and 
might  be  called  on  to  pay  on  his  son's  account.  A  Ust  of  these  claims 
was  made  at  the  time  of  giving  the  note. 

For  the  defendants  it  was  contended :  1st,  That  the  note  on  the  faoe 
of  it  negatived  any  consideration  between  the  parties,  and  purported  to 
be  made  for  the  debt  of  another :  2dly,  That  the  note  was  in  the  nature 
of  a  penalty  to  indemnify  testator  as  well  for  future  as  existing  debts  of 
his  son,  the  intestate  ]  and  that  the  plaintiff  could  only  recover  so  much 
as  was  proved  to  have  been  so  paid  by  his  testator.  The  plaintiff  then 
proved  payment  by  the  testator  of  four  claims  on  behalf  of  intestate, 
amounting  to  about  ^9,  one  of  which  the  defendant  (the  administratrix) 
disputed,  as  not  paid  on  account  of  the  intestate,  but  on  her  own  account ; 
and  another  as  its  subject-matter  was  forgotten  by  the  witness;  payment 
of  a  third  by  testator  was  not  distinctly  shown;  and  a  fourth  was 
clearly  proved  to  be  due  from  the  intestate,  and  paid  by  testator.  A 
deduction  of  £30  was  also  claimed  for  a  debt  which  they  urged  John 
Bidout,  senior,  had  promised  to  pay.  It  was  left  to  the  jury  to  say  what 
was  really  due,  and  the  verdict  for  the  whole  amount  of  the  note,  deduct- 
ing the  J^32  paid  into  Court.  A  rule  having  been  obtained  to  set  aside 
the  verdict  and  enter  a  nonsuit  on  the  points  taken  at  the  trial, 

FoUett  showed  cause. — It  was  not  necessary  to  show  consideration  for 
the  note ;  but  if  it  was,  a  sufficient  consideration  appeared  on  the  faoe  of 
it,  viz.,  value  received  by  the  deceased  husband  of  the  maker.  Whether 
the  note  imported  a  consideration  or  not,  the  onus  of  showing  the  absenoe 
of  it  was  on  the  defendant.  Nor  was  it  necessary  that  a  consideration 
should  be  shown  between  the  parties ;  for  a  note  expressed  to  be  given 
by  A.  to  B.  to  pay  him  the  debt  of  C,  may  be  sued  on  by  B.,  7  T.  B. 
r*1771  ^^^'  *^^^^  ^^^^  reverses  Bann  v.  Hughes,  *7  T.  B.  350,  where 
I-  -I  an  administratrix  was  sued  on  her  personal  undertaking  to  pay 
the  debt  of  the  intestate,  and  was  held  not  liable,  because  no  considera- 
tion appeared  for  the  promise  laid ;  for  the  administratrix  is  here  sued  on 
the  liability  she  has  personally  incurred  by  making  a  note,  though  to 
secure  a  similar  debt.  Childs  v.  Monins,  2  Br.  &  Bing.  460,  shows 
that  the  female  defendant  is  personally  Uable,  and  need  not  have  been 
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diown  to  be  administratrix.  In  that  case  the  defendants  as  exeeutors 
jointly  and  severally  promised  to  pay  to  the  plaintiff,  a  creditor  of  the 
teetatOTy  his  debt  on  demand  with  lawfdl  interest.  The  Court  held  them 
personally  liable,  as  the  stipulation  for  interest  imported  a  consideration 
of  forbeurance  to  sne ;  but  on  this  note  nothing  of  the  character  of  ad« 
ministratriz  appears.  [Baylet,  B. — ^In  Childs  ▼.  Monins,  the  exe- 
eutorsy  who  were  held  personally  liable,  had  bound  themselves  jointly  and 
severally;  a  dnty  not  cast  on  them  by  the  law.] — However  the  release 
given  by  the  administratrix  recited  the  fact  of  her  administration.  Be- 
duotioa  of  the  damages  is  not  part  of  the  rule,  and  as  part  of  the  consid- 
eration for  the  note  was  the  testator's  signature  of  a  release  to  the 
administratrix,  the  items  of  payment  by  the  testator  need  not  be  con- 
sidered. There  is  no  proof  that  the  intestate  died  without  any  assets, 
.though  he  was  indebted  to  the  testator.  But  evidence  of  consideration 
was  in  fact  given,  though  not  tendered  as  such,  but  as  evidence  of  private 
debts  doe  from  the  intestate.  Those  were  liabilities  to  arise  in  future  on 
tiie  testator's  promise  to  pay  them  after  the  intestate's  death. 

Edioard  Lawes^  Seijt.,  and  Barstow,  in  support  of  the  rule. — ^This 
note  on  the  face  of  it  negatives  any  consideration  between  payee  and 
maker,  and  is  merely  a  special  agreement  to  pay  the  debt  of  a  third 
person.  In  Childs  v.  Monins  assets  and  forbearance  were  shown,  and  the 
note  was  ^ven  jointly  and  severally  by  the  defendants  as  executors. 
Here  the  absence  of  assets  was  proved  for  the  defendant ;  forbearance 
oould  not  be  given  to  the  intestate,  and  was  not  stipulated  for  by  the 
widow,  nor  did  she  appear  to  be  administratrix  on  the  note.  The  words, 
<<  value  received  by  my  late  husband,"  appear  on  the  evidence  to  mean 
value  received  in  satisfaction  *of  debts  which  the  testator  might  r»i  70-1 
have  to  pay ;  therefore  the  note  was  for  his  indemnity.  [Batlet,  B.  *-  -I 
If  it  was  given  to  indemnify  against  specific  debts,  the  burthen  was  on 
yon  to  prove  that  they  were  not  paid  by  the  testator  or  the  plaintiff,  as 
his  executor,  or  that  no  value  was  given  for  the  note,  thus  showing  a 
fidlure  of  consideration.] — ^In  Wain  v.  Walters,  5  East,  10,  and  the  other 
cases  on  the  statute  of  muds,  by  which  it  has  been  followed,  the  written 
contract  imported  no  consideraUon,  but  required  it  aliunde;  now  as 
between  these  parties,  this  note  is  within  that  Statute,  and  is  not  within 
the  custom  of  merchants.  In  Childs  v.  Monins  the  defendants  were 
prim&  facie  liable  on  the  instrument  as  a  note.  Here  an  item,  forming 
part  of  the  consideration,  and  alleged  to  be  due  from  intestate,  was  due 
from  the  widow  personally,  and  only  one  payment  was  distinctly  proved. 

Batlet,  B. — ^This  is  an  application  to  set  aside  a  verdict  for  the 
plaintiff  for  ^68,  plus  £S2,  paid  into  Court,  and  to  enter  a  nonsuit.  If 
there  is  any  evidence  to  entitle  the  plaintiff  to  recover,  it  is  impossible  to 
enter  a  nonsuit  merely  on  the  ground  of  a  verdict  being  given  for  more 
than  on  the  strict  evidence  it  should  have  been.  But  I  think  there  was 
evidence  strong  enough  to  sustain  the  verdict  independently  of  the  note. 
Supposing  it  to  be  given  for  the  mere  indemnity  of  the  testator,  there  is 
evidence  to  bring  the  verdict  to  nearly  £100.  Now,  this  action  is  on  a 
note,  which  prima  facie  imports  a  consideration  without  proof  of  consid- 
emtion  aliunde;  but  it  is  said  that  as  this  note  specifies  some  consideia- 
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tioD;  it  imposes  on  the  plaintiff  the  necessitj  of  giving  more  than  the 
usual  proof,  and  is,  in  reality,  void  on  the  face  of  it,  as  not  expressing  the 
existence  of  assets  of  the  intestate  or  other  consideration.  No  authority 
is  cited  on  the  subject,  but  it  is  clear,  that  if,  instead  of  a  note,  a  creditor 
takes  a  written  security  which  must  express  a  consideration,  that  con* 
Bideration  must  be  proved  to  exist  aliunde ;  but  if,  by  the  form  of  the 
instrument,  as  in  a  note,  the  maker  submits  to  be  bound  personally,  and 
no  consideration  or  evidence  of  it  aliunde  is  necessary  to  its  binding  effecty 
no  such  proof  will  be  necessary.  Now,  by  this  instrument,  the  defendant 
r«1 7Q1  P'^™^^^^  payment  twelve  months  after  *date,  for  value  received 
I-  J  by  her  late  husband.  She  was,  in  fact,  his  administratrix;  but 
supposing  she  was  not,  and  that  she  had  agreed  to  give  the  note  for  a 
debt  due  by  him,  I  think,  under  the  circumstances,  it  would  be  binding. 
This  is  not  a  case  of  want  of  consideration,  for  a  consideration  exists  which 
makes  it  reasonable  that  this  security  should  be  given.  In  Popplewell 
y.  Wilson,  Stra.  264,  a  note  expressed  to  be  given  for  a  debt  due  from  a 
third  party  to  the  payee,  was  held  good  in  the  hands  of  a  payee  wholly 
alien  to  the  maker,  for  the  promise  being  absolute,  the  note  was  as  nego- 
tiable as  if  it  had  been  generally  for  value  received. 

Besides,  forbearance  might  be  extended  to  the  representative  of  the 
intestate,  though  it  could  not  to  him.  It  is  said  that  an  absence  of 
assets  appears,  but  though  an  ultimate  failure  of  consideration  might 
take  placrowing  to  the  intestate's  debts  to  hb  father,  it  does  not  appear 
that  the  former  died  without  property,  and  we  do  not  know  whether 
other  debts  existed.  Then,  if  the  administrix  takes  on  herself  to  give 
a  security,  which  may  induce  forbearance  to  her,  she  cannot,  at  a  distant 
period,  call  on  the  holder  of  that  security  to  prove  she  had  assets,  for  by 
this  note  she  admits  assets,  and  invites  inquiry  into  that  fact.  The  plain- 
tiff is  not  driven  by  the  note  to  prove  assets  of  intestate  in  the  hands  of 
the  administratrix,  in  support  of  his  claim,  and  the  administratrix  would 
not  be  allowed  to  prove  that  she  had  none.  The  cases  on  the  statute  of 
frauds  do  not  apply;  nothing  there  appeared  to  support  the  promises,  for 
there  is  no  implied  benefit  in  undertaking  to  pay  the  debts  of  anotheri 
and  a  simple  promise  to  pay  such  a  debt  where  the  party  is  under  no 
legal  or  moral  liability  to  do  so,  is  reasonably  held  to  be  nudum  pactum. 
Here,  on  the  other  hand,  as  the  instrument  of  itself  binds  the  maker^ 
admits  assets  of  intestate,  and  in  its  probable  consequence  induces  for- 
bearance, I  am  of  opinion  that  consideration  must  be  taken  as  existing, 
in  case  the  party  is  prima  facie  liable  to  pay.  In  prudence  the  plaintiff 
should  have  shown  what  precise  sums  the  note  was  intended  to  secure, 
but  is  not  bound  to  do  so.  For  resistance  may  be  made  to  an  action  on 
a  bill  or  note,  on  the  ground  of  want,  failure,  or  illegality  of  considera- 
r*1801  ^^^f  ^^^  ^  apprehend  that  in  the  case  of  a  note,  as  *well  as  of 
L-  -  J  any  other  written  instrument,  evidence  cannot  be  ^ven  of  a  con- 
sideration, differing  from,  or  inconsistent  with,  the  tenor  of  the  written 
instrument.  In  Bawsou  v.  Walker,  1  Stark.  361,  an  action  by  payee 
against  maker  of  a  note  payable  on  demand,  proof  was  offered  that  the 
note  was  agreed  not  to  be  put  in  suit  except  in  a  certain  event.  Lord 
Ellenborough  rejected  the  evidence,  saying,  <<  I  am  ready  to  receive  evi- 
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denoe  to  show  the  consideration  illegal^  but  I  cannot  receive  parol  evi- 
dence inconsistent  with  the  terms  of  the  note/'  Again,  in  an  action  by 
indorsee  against  indorser  of  a  note  payable  two  months  after  date,  evi- 
dence was  offered,  that  on  defendant's  refusal  to  indorse,  a  bargain  was 
made  between  the  plaintiffs  and  him,  that  plaintiffs  should  renew  the 
note  when  due,  but  Lord  Ellenborough  refused  to  admit  proof  inconsist- 
ent with  the  written  instrument.  But  suppose  the  defendant  to  have 
been  entitled  to  prove  a  consideration  different  from  that  expressed  on 
the  note,  it  was  for  him  to  show  a  failure  of  consideration  in  any  item 
which  formed  in  part  a  ground  for  the  note.  Now,  he  does  not  show 
whether  the  item  of  which  the  origin  was  unexplained  by  the  plaintiff's 
witness,  was  due  or  not.  Again,  if  the  note  was  given  for  indemnity 
against  specific  debts,  the  creditors  might  be  called  to  show  that  they  had 
not  received  payment.  One  item  due  from  intestate,  was  clearly  paid 
by  testator  for  him ;  and  though  there  is  no  distinct  evidence  of  such 
payment  of  another  similar  item,  whilst  another  claim  paid  by  testator 
was  due  from  the  administratrix  personally,  and  not  from  the  intestate, 
the  plaintiff  has  had  no  notice  of  such  an  inquiry  under  the  present 
rule,  which  is  not  directed  to  the  reducing  the  verdict,  but  to  a  nonsuit. 
This  being  a  note  prima  facie  binding  on  the  female  defendant  as  widow 
and  administratrix,  it  is  wholly  different  from  any  agreement  which  is 
sabject  to  the  statute  of  frauds,  and  if  it  was  given  to  a  certain  degree 
for  the  testator's  indemnity  against  future  claims  on  the  intestate's  ac- 
count, that  has  not  been  made  out  to  the  extent  necessary  on  this  rule. 
Gabbow,  B.,  concurred. 

Yaughan,  B. — This  rule  was  obtained  on  the  ground  that^^^^^^ 
*the  note  was  bad  on  the  face  of  it,  as  payable  on  a  contingency,  ^  -I 
and  therefore  was  not  negotiable  within  the  custom  of  merchants ;  but 
with  the  exception  of  the  words  <<  by  my  late  husband,"  it  is  in  the 
msual  form,  and  imports  a  consideration,  as  to  the  proof  of  which  those 
words  make  no  difference.  The  plaintiff,  therefore,  was  entitled  to  a 
verdict  without  proving  consideration.  If  the  plaintiff  had  been  com- 
pelled to  give  such  evidence,  the  defendants  as  between  these  parties 
might  have  proved  a  want  or  failure  of  it,  but  it  is  not  necessary  to  de- 
cide whether  they  might  have  proved  a  different  consideration. 

BoLLAND,  B ^If  Popplewell  v.  Wilson  had  been  cited  at  the  trial,  I 

should  not  have  given  leave  to  move  for  a  nonsuit.  Besides,  the  evidence 
showed  an  actual  consideration,  and  it  was  for  the  jury  to  say,  whether 
the  items  alleged  to  have  been  paid  by  the  father  were  so  satisfied. 

Bule  discharged. 


1.  The  case  Rawson  v.  Walker,  1  Starkie,  361,  was  an  action  on  a  promissory 
note  for  the  pajrment  of  £66  on  demand  to  the  plaintiffs.  The  defendants  pro- 
posed to  produce  evidence  that  they  were  liable  on  a  continsency  only,  and 
contendea  that  it  was  compatent  for^them  to  show  what  the  real  terms  were  on 
which  the  note  was  giren.  Lord  Ellenboroagh  observed, — ^'  I  am  ready  to  ad- 
mit any  evidence  for  the  purpose  of  showing  that  the  consideration  of  the  note 
was  illegal,  but  I  cannot  receive  parol  evidence  inconsistent  with  the  terms  of 
the  note.    By  this  instrament  Uie  defendants  undertake  to  pay  the  amount  of 
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tke  note  upon  demand,  and  thej*  cannot  adduce  evidence  to  show  that  it  was 
not  to  be  so  paid,  but  upon  a  contingency  oulj," 

2.  The  case  of  Hoare  v.  Graham,  3  Campb.,  57,  was  an  action  on  a  promis- 
sorj  note,  by  an  indorsee  against  the  payee,  who  had  indorsed  it  to  Grill  and 
Son,  and  by  them  it  had  been  indorsed  to  the  plaintiffs.  The  defence  set  up 
was,  iJiat  the  note  had  been  drawn  as  a  collateral  security  for  certain  adyances 
r*1R21  ^^^  ^y  ^®  ^plaintiffs  to  Grill  and  Son ;  that  at  the  framing  of  the 
^  -'note  the  defenaants  refused  to  indorse  it,  unless  the  plaintiffs  would 
agree  that  it  should  be  renewed  when  it  became  due ;  that  the  latter  acceded 
to  this  condition,  and  that  they  afterwards  demanded  payment,  instead  of  call- 
in?  for  a  renewal.  Lord  Ellenborough. — ^I  don't  think  I  can  iMimit  evidence  of 
this  sort  What  is  to  become  of  bills  of  exchange  and  promissory  notes,  if 
they  may  be  cut  down  by  a  secret  agreement  that  they  shall  not  be  put  in  suit? 
The  parol  condition  is  quite  inconsistent  with  the  written  instrument.  This 
purports  to  be  a  promissory  note  payable  two  months  after  date.  You  say  it 
was  not  payable  at  the  end  of  that  time,  and  that  when  the  two  months  had 
expired  the  payees,  instead  of  the  money  were  to  have  another  promissory  note. 
I  will  receive  evidence  that  the  note  was  indorsed  to  the  plaintiffs  as  a  trust ; 
but  the  condition  for  a  renewal  entirely  contradicts  the  instrument  which  the 
defendants  have  signed.  Such  an  agreement  rests  in  confidence  and  honour 
only,  and  is  not  an  obligation  of  law.  There  may,  after  the  bill  is  drawn,  be  a 
binding  promise  for  a  valuable  consideration  to  renew  it  when  due ;  but  if  the 
promise  is  contemporaneous  with  the  drawing  of  the  bill,  the  law  will  not 
enforce  it.  This  would  be  incorporating  with  a  written  contract  an  incongru- 
ous parol  condition ;  which  is  contrary  to  first  principles.  There  must  be  a 
verdict  for  the  plaintiffs. 

3.  The  case  of  Moseley  v.  Hanford,  10  B.  &  G.  729,  was  an  action  against 
the  maker  of  a  promissory  note  payable  on  demand.  At  the  trial  evidence 
was  led  by  the  defendant  to  show  that  at  the  time  the  note  was  made  it  waa 
agreed  that  it  should  not  be  paid  unless  a  certain  event  happened.  A  verdict 
having  been  found  for  the  plaintiff,  and  a  motion  having  thereafter  been  made 
for  a  new  trial,  on  the  ground  that  the  verdict  was  against  the  evidence,  the 
Court  of  King's  Bench  intimated  a  doubt  whether  formal  evidence  could  be 
given  to  restrain  the  effect  of  a  promissory  note  absolute  on  the  face  of  it, 
and  referred  to  Woodbridge  v.  Spooner,  as  an  authority  to  the  contrary.  Park, 
J.,  observed,  that  eveiy  bill  or  note  imported  two  things — rvalue  received,  and 
an  enea^ement  to  pay  the  amount  on  certain  specified  terms ;  that  evidence 
was  admissible  to  deny  the  receipt  of  value,  but  not  to  vary  the  engagemenU 
The  Court  having  taken  time  to  consider,  Lord  Tenderden  thereafter  delivered 
the  ludgment  or  the  Court,  and  observed, — When  this  application  for  a  new 
trial  was  made,  it  occurred  to  the  Court,  that  the  evidence  given  on  behalf  of 
the  defendant  ought  not  to  have  been  received,  on  the  ground  that  evidence  of 
an  agreement,  that  the  note  was  not  to  be  put  in  suit  upon  a  given  event  hap- 
pened, was  not  admissible ;  the  effect  of  it  being  to  contradict  by  parol  the 
j^j^go-inote  *it8elf.  And,  upon  consideration,  we  are  of  opinion,  that,  upon 
^  -^  principle  as  well  as  authority,  that  evidence  was  not  admissible.  Several 
cases  to  that  effect  are  collected  in  Selwyn's  Nisi  Prius,  394.^'  See  also  Adams 
V.  Wordly,  1  M.  &  W.  374. 

4.  The  rule  of  law  now  illustrated  is  applicable  to  the  law  of  England  only, 
and  has  no  place  in  the  law  of  Scotland.  In  that  law  the  rule  is  absolute,  that 
writ  can  be  taken  away  by  writ  or  oath  only,  and  that  parol  testimony  is  inad- 
missible to  contradict,  vary,  or  control  in  any  way,  a  written  instrument.  To 
this  rule  there  is  no  exception  in  case  of  bills,  or  notes,  unless  where  the  instru- 
ment has  been  obtained  by  force  or  fraud,  and  in  the  latter  case  the  holder 
must  have  been  privy  to  the  fraud.  It  must  always  be  borne  in  mind,  how- 
ever, that  the  law  of  England  differs  firom  the  law  of  Scotland  in  this  particular, 
that  in  an  action  upon  an  agreement  not  under  seal  a  consideration  must  be 
proved. 
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WHSRX  A  BILL  IS  DBAWN  SO  OARELESSLY  AS  TO  ADMIT  07  AN  ALTERA- 
TION IN  THE  SUM  WITHOUT  DETECTION,  THE  PARTIES  TO  THE  BILL 
IVILL  BE  LIABLE  TO  THE  ONEROUS  HOLDER  OP  IT  FOR  THE  PULL 
AMOUNT  AS  ALTERED  J  BUT  IP  THE  ALTERATION  IS  SO  OBVIOUS  AS 
NOT  TO  DECEIVE  A  PARTY  OF  ORDINARY  VIGILANCE,  OR  IP  THE 
ALTERATION  IS  OP  SUCH  A  NATURE  AS  THAT  THE  PARTIES  TO  THE 
BILL  ARE  IN  NO  WAY  TO  BLAME,  THE  BILL  WILL  BE  GOOD  FOR  THE 
ORIGINAL  AMOUNT  ONLY. 

HALL  V.   FULLER. 

Jnne  10, 1826.  ~  E.    5  B.  &  G.  750.    E.  0.  L.  R.  toI.  II. 

Assumpsit  to  reooyer  197^.  as  money  had  and  received  by  the  defen- 
dants to  the  nse  of  the  plainti£&.  At  the  trial  before  Abbott,  C.  J., 
at  the  London  sittings  after  Hilary  Term,  1824,  the  jury  found  a  verdict 
for  the  plaintifi,  subject  to  the  opinion  of  the  Court  on  the  following 


The  plaintifi  are  merchants  in  the  city  of  London,  having  at  the  time 
of  the  transaction  in  question  an  account  with  the  defendants  as  bankers. 
On  the  25th  or  26th  of  August,  1828,  Mr.  S.  Hill  applied  to  J.  Hall, 
one  of  the  plaintiffs,  for  the  loan  of  a  check  for  8/.,  stating  at  the  time 
ii  was  for  a  friend  to  send  into  the  country,  upon  which  Mr.  Hall  drew 
and  delivered  to  8.  Hill  the  check  upon  the  defendants,  using  for  that 
porpoae  *one  of  the  printed  forms  with  which  the  defendants  r-^-ioA-i 
supply  their  customers.  The  sum  for  which  this  check  was  L  J 
drawn  was  written  by  Hall  in  words  at  length,  in  the  body  of  the  check, 
and  also  in  figures,  the  latter  being  in  the  same  line  with  his  signature. 
Mr.  Hill  had  been  induced  to  apply  for  the  loan  of  the  check  by  one 
Wag8ta£f,  who  had  applied  to  him  for  such  a  check,  and  Hill  having 
obtained  it,  handed  it  over  to  Wagstaff.  Wagstaff  expunged  the  dates, 
the  figures,  and  the  words  three  pounds,  and  abo  the  figures  82.  Os.  Odf., 
and  substituted  the  words  two  hundred  pounds  and  2002.  in  figures,  but 
in  such  a  manner  that  no  one  in  the  ordinary  course  of  business  could 
have  observed  it.  The  check  so  altered  was  presented  by  or  on  account 
of  Wagstaff  to  the  defendants  for  payment,  on  the  29th  of  August,  on 
which  day  the  balance  in  their  hands  on  the  account  of  the  plaintifb 
was  only  1882.  15«.  6d.  The  defendants  paid  the  amount  of  the  check 
as  altered,  and  having  a  day  or  two  afterwards  received  funds  to  cover 
the  amount  overpaid  on  the  29th  of  August,  they  claimed  to  retain  the 
whole  sum  of  2002.  on  account  of  the  cheek  drawn  and  paid  under  the 
foregoing  circumstances. 

F.  Pollock,  for  the  plainti£G9. — ^The  plaintiffii  are  entitled  to  recover 
the  whole  amount  of  the  check.  First  assuming  that  the  defendants 
have  not  been  guilty  of  any  negligence,  the  loss  must  still  fall  upon 
them,  for  the  altered  check  was  not  the  check  of  the  plaintifib,  and  there* 
fore  the  defendants  paid  the  money  without  any  authority.  There  is  no 
difference  in  principle  between  this  case  and  any  other  forgery.     Sup* 
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pose  the  body  of  a  draft  had  been  in  the  handwriting  of  the  plaintiff, 
but  their  signatore  had  been  forged,  there  can  be  no  doabt  that  if  the 
bankers  had  paid  such  a  draft  thej  would  be  liable.  Or  suppose  that  it 
was  made  payable  to  a  special  payee,  and  his  name  had  been  forged,  and 
the  banj^ers  paid  it  to  the  wrong  person,  they  would  have  been  liable. 
There  is  no  direct  authority  in  our  law  upon  the  subject,  but  the  very 
point  is  discussed  in  Pothier's  Treatise  du  Contrat  du  Change,  Part  I.  c. 
4,  s.  99,  p.  59.  It  assimilates  a  case  like  the  present  to  that  of  a  person 
employed  to  execute  an  order  for  another  {le  contrat  de  mandat)  There 
r*1  ft^1  ^^^  employer  is  bound  to  reimburse  the  ^employee  all  his  ezpen- 
^  -I  ses  to  which  the  employment  or  order  gives  rise,  (provided  the 
employee  does  not,  by  his  own  negligence,  disburse  more  than  he  ought.) 
But  he  distinguishes  between  expenses  occasioned  in  the  execution  of  the 
order  or  employment,  [ex  causa  mandatiy^  and  those  which  are  incurred 
accidentally  in  the  course  of  the  employment  or  order;  and,  ultimately, 
he  comes  to  the  conclusion  that  when  a  banker  pays  the  full  amount  of 
a  bill  fraudulently  altered  by  the  holder,  the  sum  paid  beyond  that  for 
which  it  was  originaUy  drawn  is  not  a  payment  made  <<  ex  causa  mandati 
sed  occasione  tantum"  the  subsequent  fraudulent  alteration  of  the  bill 
which  led  the  banker  into  error,  and  which  caused  him  the  loss  of  the 
sum  he  had  unduly  paid,  being  an  accidental  circumstance  which  neither 
had  been,  nor  could  be  foreseen,  and  against  which  the  drawer  cannot 
be  supposed  to  have  intended  to  indemnify  the  banker. 

In  Scholey  v.  Bamsbottom,  2  Camp.  485,  a  cheque  by  a  customer 
upon  his  bankers,  and  which  he  afterwards  cancelled  by  tearing  it  into 
several  pieces,  was  paid  by  them  under  circumstances  which  ought  to 
have  excited  their  suspicion,  and  induced  .them  to  make  inquiries  before 
paying  it ;  and  it  was  held  that  they  could  not  take  credit  for  the  amount. 
Here  the  bankers  have  been  guilty  of  negligence.  The  drawer  of  a  bill 
of  exchange  has  not  any  means  of  discovering  whether  the  instrument 
which  he  issues  to  the  world  be  subsequently  fraudulently  altered ;  the 
banker  has  some  means,  and  if  he  is  deceived,  must  be  responsible. 

Goulburrif  contra — This  case  is  one  of  novelty  and  great  importance 
to  bankers,  who,  if  the  defendants  are  held  liable,  will  be  exposed  to  con- 
stant hazard  without  any  means  of  prevention.  For  if  the  signature  to 
a  check  be  genuine,  a  banker  is  bound  at  his  peril  to  pay  it,  although 
(as  frequently  occurs)  every  other  part  of  it  be  written  in  a  strange  hand. 
And  now  it  is  contended,  that  after  he  has  ascertained  the  signature  to 
be  valid,  he  is  further  bound  to  notice  any  alteration  in  the  body  of  the 
cheque  itself,  however  minute,  or  however  skilfully  effected.  It  is  said 
that  any  material  alteration  in  instruments  of  this  nature  after  they  are 
pciS61  ^^^^^  ^^^  render  them  void,  but  *that  is  too  broad  a  position. 
^  -I  In  Kershaw  v.  Cox,  2  Esp.  246,  a  most  material  alteration  in  a 
bill,  viz.,  the  insertion  of  the  words  "  or  order,"  was  held  by  Lord  Ken- 
yon  not  to  vitiate  the  bill.  And  as  to  an  alteration  in  the  sum  for  which 
the  bill  is  drawn,  Scacchia's  authority,  as  cited  by  Pothier  in  the  passage 
referred  to,  is  express,  that  in  a  case  like  the  present,  the  drawer,  and 
not  the  drawee,  must  bear  the  loss  :  although  Pothier,  after  stating  the 
arguments  on  both  sides,  inclines  himself  to  the  contrary  opinion.    As 
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to  a  supposed  analogy  between  deeds  and  bills,  Mr.  Justice  Bailer,  in 
Master  y.  Miller,  denies  that  there  is  any  such,  and  states  conclusive 
reasons  for  his  opinion ;  and  it  is  clear  that  such  an  alteration  in  a  d^ed 
as  that  which  took  place  in  the  bill  in  the  case  of  Kershaw  v.  Cox,  would 
have  made  the  deed  void.  No  argument,  therefore,  can  be  derived  from 
such  analogy.  In  Scholey  v.  Eamsbottom,  there  was  everything  to  cause 
inquiry  and  suspicion  on  the  part  of  the  bankers.  The  check  had  been 
torn  in  four  pieces,  and  pasted  together  again,  and  when  presented  was 
obviously  defaced  and  dirty,  which  was  the  express  ground  of  Lord 
Ellenborough's  decision  :  whereas  here  it  is  found  that  the  check  <<  was 
altered  in  such  a  manner  that  no  one  in  the  ordinary  course  of  business 
would  have  observed  it^"  which  makes  the  whole  difference,  and  converts 
that  case  into  a  strong  authority  for  the  defendants.  Then  as  to  negli- 
gence, it  is  here  altogether  on  the  side  of  the  customer.  Giving,  or 
rather  lending,  as  he  did  this  check  for  so  trifling  an  amount  to  another 
person  for  the  purpose  of  being  sent  again  to  a  third  in  the  country,  was 
in  direct  violation  of  the  compact  which  must  be  implied  between  banker 
and  customer — viz.,  that  the  latter  shall  not  send  abroad  his  name  and 
signature  in  this  unguarded  mode,  but  shall  use  them  only  with  due 
caution,  and  for  the  bon&  fide  purpose  of  drawing  out  his  funds  for  his 
own  occasions.  In  Bussel  v.  Langstaffe,  it  was  holden  that  a  person 
signing  his  name  to  a  blank  stamp  was  liable  for  any  sum  afterwards 
inserted  thereon.  In  that  case  it  was  argued  (vlb  in  this),  that  a  note  so 
filled  up  was  not  the  note  of  the  party  who  had  signed  the  blank  stamp ; 
but  it  was  held  by  the  Court,  that  a  man  thus  sending  abroad  his  name 
and  signature,  must  be  responsible  for  all  the  consequences.  So  here 
*the  plaintiffs  have  thought  fit  to  lend  their  name,  owing  nothing  ^^^  ^^ 
to  the  party  to  whom  the  check  was  given,  and  being  told  by  L  J 
him  at  the  time  that  it  was  not  for  his  own  use,  and  that  he  should  not 
present  it  for  payment.  Under  these  circumstances,  it  follows  that  the 
plaintifl^  must  bear  the  loss,  and  not  the  bankers,  who  were  not  guilty 
of  any  negligence,  and  could  not  by  any  care  or  caution  on  their  part 
detect  the  imposition. 

Abbott,  C.  J. — ^I  am  of  opinion  that  the  plaintiffs  are  entitled  to 
recover.  Bankers  can  only  charge  their  customers  with  sums  of  money 
paid  pursuant  to  order.  Here,  unfortunately,  the  bankers  have  paid 
more  than  the  order  authorised  them  to  do ;  for  by  that  they  were  directed 
to  pay  no  more  than  £3.  I  have  no  doubt  the  bankers  cannot  charge 
their  customer  beyond  that  sum.  The  plaintiffs  are  therefore  entitled 
to  the  judgment  of  the  Court  for  the  excess. 

Batlet,  J. — ^The  banker,  as  the  depositary  of  the  customer's  money, 
is  bound  to  pay  from  time  to  time  such  sums  as  the  latter  may  order. 
If,  unfortunately,  he  pays  money  belonging  to  the  customer  upon  an 
Drier  which  is  not  genuine,  he  must  suffer,  and  to  justify  the  payment, 
be  must  show  that  the  order  is  genuine,  not  in  signature  only,  but  in 
every  respect.  This  was  not  a  genuine  order,  for  the  customer  never 
ordered  the  payment  of  the  money  mentioned  in  the  check. 

Judgment  for  the  plaintiffs. 
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II YOUNG  V.   GROTE. 

June  18,  182Y— B.    4  Bing.  253.    B.  0.  L.  B.  yol.  13. 

An  arbitrator,  to  whom  dispates  between  the  above  parties  had  been 
referred,  foand  by  his  award  that  George  Grote  the  elder,  William  Wil- 
loughby  Prescott,  George  Grote  the  younger,  and  William  George  Pres- 
oott,  were  entitled  to  retain  the  sum  of  three  hundred  and  fifty  pounds 
two  shillings  and  threepence,  the  only  disputed  item  in  an  account 
r*l881  '^^*^^^^  ^  ^^  ^^^  submission,  *and  that  Peter  Young  had  no 
^  -J  legal  claim  or  demand  whatsoever  against  them  in  respect  of  that 
item ;  but  stated  upon  the  face  of  his  award  the  following  facts,  in  order 
to  enable  Peter  Young  to  take  the  opinion  of  the  Court  of  Common 
Pleas,  whether^  under  the  circumstances,  he  ought  to  bear  the  loss  of 
that  sum. 

Before  and  in  the  year  1826,  George  Grote  the  elder,  W.  W.  Prescott, 
G.  Grote  the  younger,  and  W.  G.  Prescott,  carried  on  business  in  Lon- 
don, as  bankers,  under  the  firm  of  Grote  and  Company. 

Peter  Young,  before  and  in  the  year  1826,  kept  cash  with,  and  was  in 
the  habit  of  drawing  upon  Grote  and  Co.  drafts  or  orders  for  sums  of  money 
on  paper,  issued  by  the  latter,  containing  printed  forms  of  drafts,  having 
in  one  line  the  names  of  the  bankers,  in  the  second  line  the  words  <<  pay 

or  bearer,''  and  at  the  bottom  of  the  draft  the  letter  «£;"  a 

sufficient  space  being  left  between  the  second  line  and  the  bottom  of  the 
draft  for  a  third  line. 

On  the  12th  August,  1826,  P.  Young  having  occasion  to  quit  his 
home  upon  business,  by  which  he  was  likely  to  be  detained  for  several 
days,  signed  with  his  name  five  of  these  printed  checks,  without  inserting 
in  them  any  dates  or  sums  of  money,  and  he  left  them  in  the  possession 
of  his  wife,  and  desired  her,  in  his  absence,  to  have  them  filled  up  for 
such  sums  as  the  purposes  of  his  business  might  require. 

On  the  19  th  August  Mrs.  Young,  in  order  to  pay  the  wages  of  dif- 
ferent persons  employed  by  her  husband,  required  the  sum  of  fifty  pounds 
two  shillings  and  threepence,  and  she  delivered  one  of  the  checks  so 
signed  by  P.  Young  to  William  Worcester,  a  clerk  of  P.  Young,  and 
desired  W.  Worcester  to  fill  it  up  with  the  sum  of  fifty  pounds  two  shil- 
lings and  threepence.  Worcester  accordingly  filled  it  up  with  that  sum, 
and  showed  it  so  filled  up  to  Mrs.  Young,  and  she  desired  him  to  get  it 
cashed,  but  the  check,  when  it  was  so  filled  up  and  shown  to  Mrs.  Young, 
presented  the  following  appearance  : — the  first  line  contained  in  print  the 
names  of  the  bankers ;  the  second  line  contained  the  words  pay  wages  or 
bearer,  the  word  wages  only  being  in  writing,  and  the  third  line  con- 
tained the  words  fifty  pounds  and  the  figures  2s.  Sd.;  but  the  word  fifty  com- 
r*18dl  ™^°^^^  *^^  ^^^  middle  of  that  third  line,  and  with  a  small  letter,  so 
I-  J  that  ample  space  in  that  line  was  left  for  the  insertion  of  other 
words  before  the  words  fifty :  and  there  was  at  the  bottom  of  the  draft 
the  figures  50.  2.  3.,  but  the  figure  5  was  at  a  sufficient  distance  from 
the  letter  £  to  allow  another  figure  to  be  inserted  between  it  and  the  letter 
£.    After  Worcester  had  shown  the  draft  to  Mrs.  Young  in  this  state^ 
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he,  without  any  authority  from  her  or  from  Peter  Totmgi  altered  the 
Bom  mentioned  in  the  draft  to  three  hundred  and  fifty  pounds  two  shil- 
lings and  threepence,  by  inserting  in  the  third  line  of  the  draft,  before 
the  word  fifty  the  words  three  hundred  and,  and  by  introducing  at  the 
bottom  of  the  draft,  between  the  letter  £  and  the  figure  6  the  figure  3 ; 
and  this  alteration  was  made  in  such  a  manner  that  no  person,  ufiing  due 
and  ordinary  diligence,  could  have  discoyered  that  it  had  been  made  im- 
properly after  the  draft  had  been  once  filled  up  for  another  sum,  and 
signed  by  the  drawer.  The  check  so  altered  was  presented  by  Worces- 
ter to  Grote  and  Co.,  and  they  paid  to  him,  in  pursuance  of  the  order 
contained  in  it,  and  which  purported  to  be  that  of  P.  Young,  three  hun- 
dred and  fifty  pounds  two  shillings  and  threepence ;  and  in  an  account 
deliyered  by  them  to  P.  Young,  they  debited  him  with  that  sum.  He 
objected  to  that  debit,  alleging  that  his  draft  was  only  for  fifty  pounds 
two  shillings  and  threepence. 

The  arbitrator  thought  that  it  was  hb  draft  for  that  sum  only,  but  he 
thought,  also,  that  he  had  been  guilty  of  gross  negligence,  by  pausing  his 
draft  to  be  delivered  to  Worcester,  (in  whose  handwriting  the  body  of  it 
bad  been  filled  up,)  in  such  a  state  that  the  latter  could  and  did,  by  the 
insertion  of  other  words,  make  it  appear  to  be  the  draft  of  Peter  Young 
for  the  larger  sum ;  and  that  as  he,  partly  by  his  negligence,  had  caused 
the  bankers  to  pay  the  larger  sum,  he  was  bound  to  make  good  to  them 
tiie  loss,  which,  by  reason  of  his  negligence,  they  had  sustained  by  pay- 
ing that  sum.  If  the  Court  of  Common  Pleas  should  think  that  opinion 
wrong,  then  he  awarded  that  Peter  Young  was  entitled  to  receive  from 
Grote  and  Co.  the  sum  of  three  hundred  pounds,  and  ordered  accordingy. 

Whereupon  a  rule  was'obtained  by  WUde^  Sergeant,  calling  upon  Grote 
and  Co.  to  show  cause  why  they  should  not  pay  *  Young  dSSOO.  r«-iQA-i 
WUde  cited  Hall  v.  Fuller,  where  a  check,  which  was  drawn  by  ^  J 
a  customer  upon  his  banker  for  a  sum  of  money  described  in  the  body  of 
the  check,  having  afterwards  been  altered  by  the  holder,  who  substituted 
a  larger  sum  for  that  mentioned  in  the  check,  but  in  such  a  manner  that 
no  person,  in  the  ordinary  course  of  business,  could  observe  it,  and  the 
banker  paid  the  larger  sum,  the  Court  held,  that  he  could  not  charge  the 
customer  for  anything  bjyond  the  sum  for  which  the  cheek  originally 
was  drawn. 

Taddtfj  Sergeant,  showed  cause. — ^Young  acted  with  negligence  in 
leaving  a  blank  check  to  be  filled  up  by  his  agent;  and  his  agent  acted 
with  greater  negligence  in  permitting  the  sums  to  be  written  on  the 
check  in  such  a  position  as  to  admit  of  the  insertion  of  other  words  with- 
out exciting  suspicion.  Grote  and  Co.,  on  the  other  hand,  acted  in  the 
ordinary  way  of  business,  for  they  could  not  refuse  to  cash  a  check  signed 
by  their  customer.  In  such  a  case  the  loss  must  fall  on  the  customer. 
The  very  quesdon  had  been  considered  by  Pothier,  who  said, — after  dis- 
tinguishing between  payments  made  ex  cavM,  mandattf  and  ex  occanone 
mandatiy  and  holding,  contrary  to  Scaochia,  that  in  general  the  banker 
ought  to  be  responsible  where  he  pays,  in  consequence  of  a  fraud  practised 
by  the  holder, — ^'Cependant  si  c'etait  par  la  faute  du  tireur  que  le 
banquier  eut  6te  induit  en  erreur,  le  tireur  n'ayant  pas  eu  le  soin  d'ecrire 
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8a  lettre  de  mani^re  d  prevenir  les  falsifioations ;  puta,  s'il  ayait  ecrit  en 
chiffres  la  somme  tiree  par  la  lettre,  et  qu'on  eat  ajoute  zero,  le  tirear 
serait  en  ce  cas  tenu  d'indemniser  le  banqaier  de  ce  qa'il  a  souffert  de  la 
&lsificatioii  de  la  lettre,  a  laqaelle  le  tireur  par  sa  faute  a  donne  lien ;  et 
c'est  i  ce  cas  qa'on  doit  restreindre  la  decision  Scacchia/' 

Hall  y.  Fuller  is  clearly  distinguishable.  In  that  case  Hall  had  giyen 
a  check  to  his  friend  properly  filled  up  for  three  pounds :  his  friend 
handed  it  oyer  to  another,  who,  by  a  chemical  process,  expunged  the 
original  sum  and  inserted  a  larger.  But  Hall  haying  by  his  mode  of 
signing  and  drawing  the  check  giyen  no  opening  to  the  fraud,  the  conse- 
quences of  it  fell,  in  the  usual  course,  upon  the  banker  Fuller,  who, 
being  deceiyed,  paid  a  large  sum  without  authority.  So  also  in  Smith 
r*lQll  ^'  ^^^^^^9  *^  Taunt.  76,  the  drawer  had  done  nothing  incorrect; 
I-  -I  and  the  bankers  were  held  responsible  for  not  knowing  his  hand- 
writing. In  the  present  case.  Young  himself,  or  his  agent,  the  wife, 
was  the  cause  of  the  bankers'  being  misled ;  Young,  therefore  ought  to 
bear  the  loss. 

Wilde — ^It  is  the  constant  practice  of  merchants  to  haye  checks 
signed  in  blank:  they  could  not  carry  on  business  without  doing  so. 
Young's  authority  terminated  when  his  wife  assented  to  filling  up  the 
check  with  £50,  2s.  What  was  written  afterwards  was  a  forgery,  for 
the  consequences  of  which  the  bankers  were  liable  in  the  usual  way. 
There  was  no  negligence  in  Young,  for  his  agent  saw  the  smaller  sum 
duly  written  upon  the  check,  and  both  she  and  Young  acted  bon&  fide. 
Hall  y.  Fuller  is  in  point ;  for  it  can  make  no  difference  whether  the 
forgery  be  effected  by  interpolation  or  by  expunging. 

Best,  C.  J — Although  I  entertain  no  doubt  on  the  subject,  this  is  a 
case  of  considerable  importance,  and  the  question  has  been  properly  raised 
by  the  arbitrator.  Undoubtedly,  a  banker  who  pays  a  forged  check,  is 
in  general  bound  to  pay  the  amount  again  to  his  customer,  because,  in  the 
first  instance,  he  pays  without  authority.  On  this  principle  the  two 
cases  which  haye  been  cited  were  decided,  because  it  is  the  duty  of  the 
banker  to  be  acquainted  with  his  customer's  hand- writing,  and  the  banker, 
not  the  customer,  must  suffer  if  a  payment  be  made  without  authority. 

But  though  that  rule  be  perfectly  well  established,  yet  if  it  be  the 
fault  of  the  customer  that  the  banker  pays  more  than  he  ought,  he  can- 
not be  called  on  to  pay  again.  That  principle  has  been  well  illustrated 
by  Pothier,  in  commenting  on  the  case  put  by  Scacchia  : — <<  Cependant, 
si  c'etait  par  la  faute  du  tireur  que  le  banquier  eut  et6  induit  en  erreor, 
le  tireur  n'ayant  pas  eu  le  soin  d'6crire  sa  lettre  de  mani^re  a  preyenir 
les  falsifications ;  puta,  s'il  ayait  6crit  en  chiffres  la  somme  tiree  par  la 
lettre,  et  qu'on  eut  ajoute  z6ro,  le  tireur  serait  en  ce  cas  tenu  d'indem- 
niser le  banquier  de  ce  qu'il  a  souffert  de  la  falsification  de  la  lettre,  a 
laquelle  le  tireur  par  sa  faute  a  donn6  lieu;  et  c'est  a  ce  cas  qu'on  doit 
restreindre  la  decision  de  Scacchia." 

r*l021  *^°  ^^^  present  case,  was  it  not  the  fault  of  Young  that  Orote 
L  -I  and  Co.  paid  £ZbO  instead  of  £50  ?  Young  leayes  a  blank  check 
in  the  care  of  his  wife.  It  is  urged,  indeed,  that  the  business  of  mer- 
chants requires  them  to  sign  checks  in  blank;  and  leaye  them  to  be  filled 
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up  by  agents.  If  that  be  so^  the  person  selected  for  the  care  of  such  a 
check  oaght  at  least  to  be  a  person  conversant  with  business  as  well  as 
tmstwortby.  Bat  it  was  not  likely  that  the  drawer's  wife  should  be 
aoqnainted  with  business,  and  she  acting  as  her  husband's  agent,  ought 
not  to  have  trusted  to  receive  the  contents  of  the  check  any  person  with 
whose  character  she  was  not  perfectly  acquainted.  If  Young,  instead  of 
leaving  the  check  with  a  female,  had  left  it  with  a  man  of  business,  he 
would  have  guarded  against  fraud  in  the  mode  of  filling  it  up;  he  would 
have  placed  the  word  fifty  at  the  beginning  of  the  second  line,  and  would 
have  commenced  it  with  a  capital  letter,  so  that  it  could  not  have  had 
the  appearance  of  following  properly  after  a  preceding  word  :  he  would 
also  have  placed  the  figure  5  so  near  to  the  printed  £  as  to  prevent  the 
possibility  of  interpolation.  It  was  by  the  neglect  of  these  ordinary  pre- 
cautions that  Grrote  and  Co.  were  induced  to  pay.  The  case  of  Smith  v. 
Mercer  bears  no  resemblance  to  the  present;  but  Chambre,  J.,  grounded 
his  judgment  on  the  same  principle  as  that  on  which  we  now  proceed.  In 
Hall  V.  Fuller,  the  check  was  properly  drawn  by  the  plaintiff  in  the  first 
instance ;  the  words  which  he  had  written  were  expunged,  and  supplied 
by  others  in  a  different  handwriting,  and  the  alteration  was  made,  not  by 
the  plaintiff's  clerk,  or  a  person  improperly  trusted  by  him,  but  by  an 
entire  stranger,  who  accidentally  became  possessed  of  the  check.  If  the 
banker  had  been  discharged  in  that  case,  there  could  be  none  in  which 
he  would  be  liable.  We  decide  here  on  the  ground  that  the  banker  has 
been  misled  by  want  of  proper  caution  on  the  part  of  his  customer. 

Park,  J — I  am  of  the  same  opinion.  Hall  v.  Fuller  is  clearly  dis- 
tinguishable from  the  present  case ;  and  though  the  Lord  Chief  Justice 
18  reported  to  have  expressed  himself  somewhat  generally,  his  expressions 
must  be  taken  to  have  reference  to  the  facts  of  the  case.  But  Bayley, 
puts  the  case  on  the  ^principle  on  which  I  coincide  with  the  r^cioQ-i 
Lord  Chief  Justice  here.  «  The  banker,  as  the  depositary  of  the  L  J 
customer's  money,  is  bound  to  pay  from  time  to  time  such  sums  as  the 
latter  may  order.  If,  unfortunately,  he  pays  money  belonging  to  the 
customer  upon  an  order  which  is  not  genuine,  he  must  suffer.''  Can  any 
one  say  that  the  check  signed  by  Young  is  not  a  genuine  order?  I  say 
it  is.  The  checks  left  by  him  to  be  filled  up  by  his  wife,  when  filled  up 
by  her,  become  his  genuine  orders.  However,  the  arbitrator  finds 
expressly  that  he  was  guilty  of  negligence;  and  I  concur  in  that  opinion. 
He  leaves  blank  checks  in  the  hands  of  his  wife,  who  was  ignorant  of 
business;  but  having  left  them  with  her  to  be  filled  up  as  the  exigency 
of  the  moment  might  require,  they  become,  upon  her  issuing  them,  his 
genuine  orders. 

BuRROUGH,  J. — The  arbitrator  attaches  no  blame  to  the  bankers,  and 
it  is  manifest  that  the  legal  blame  attaches  to  their  customer.  First,  he 
leaves  a  blank  check  with  his  wife  as  agent  for  him,  and  she  then  causes 
it  to  be  filled  up  in  an  unusual  way ; — at  least  a  line  might  have  been 
drawn  to  fill  up  the  interval  before  the  word  ^j.  The  blame  is  all  on 
one  side. 

Gazblce,  J. — ^The  arbitrator  has  not  found  that  the  clerk  was  in  the 
habit  of  filliiig  up  checks  for  his  employer,  or  of  going  to  the  bankers  to 
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receive  money  on  hiB  aeconnt.  Those  circumfitanoes  might  have  strengUi- 
ened  the  case ;  but  there  certainly  was  great  negligence  on  the  part  of 
Youngi  and  therefore  the  role  mnst  be  Discharged. 


[•194]  •III.  — PAGAN  ▼.    WTLIE. 

Jane  19,  1793.— S.    M.  1660. 

A  HOLOGRAPH  bill  drawn  by  John  March,  after  being  accepted  by 
James  Hunter,  and  indorsed  by  Alexander  Pagan,  was  put  into  ihie 
hands  of  the  drawer,  in  order  to  raise  money  on  it,  who,  there  was  reason 
to  believe,  taking  advantage  of  a  blank  in  the  body  of  the  bill  franda- 
lently  altered  its  amount  from  eight  to  eighty-four  pounds  sterling,  by 
adding  the  letter  y  to  the  end  of  the  word  eight,  and  the  word  four  imme- 
diately after  it. 

The  part  thus  added  had  rather  A  crowded  appearance,  and  seemed  to 
be  written  with  different  ink,  but  in  the  same  hand  with  the  rest  of  the 
bill. 

After  this  operation,  March  discounted  the  bill  for  its  full  value  with 
Alexander  Wylie,  agent  at  Dumfries  for  the  Paisley  Union  Bank. 

Before  the  bill  became  due  March  had  fled  the  country. 

Wylie  having  charged  Hunter  and  Pagan  for  payment  of  the  £84,  they 
obtained  a  suspension,  and  the  Lord  Ordinary  afterwards  reported  the 
cause,  on  informations. 

The  arguments  of  the  Bar  were  in  a  great  measure  confined  to  the 
special  circumstances  of  the  case.  In  particular,  the  charger  endeavoured 
to  establish,  that  Hunter  and  Pagan  had  been  in  the  practice  of  entrust- 
ing March  with  bills,  blank  in  the  sum,  leaving  him  to  fill  it  up  as  occa- 
sion should  require ;  and  from  that,  and  a  variety  of  other  specialties,  he 
contended  that  they  were  liable  for  the  full  sum  for  which  he  had  bond 
fide  discounted  it.  ■ 

The  suspenders  endeavoured  to  obviate  the  conclusions  drawn  from 
these  facts,  and  at  the  same  time  to  assimilate  the  fraudulent  interpola- 
tion to  the  case  of  forgery  or  vitiation  :  and  thence  they  argued, — ^First, 
That  the  alteration  being  a  vitium  reale,  the  bill  could  not  be  sustained 
as  a  document  of  debt :  Secondly,  That  as  the  alteration  was  visible, 
Wylie  was  equally  negligent  in  not  discovering  it,  as  they  were  in  put- 
ting their  names  to  a  bill  with  a  blank  in  gremio ;  and  that  therefore 
r^^lQS!  *^^^^  parties  being  in  pari  casUf  where  the  loss  had  fallen,  there 
L        J  it  must  remain. 

The  Court  <<  Repelled  the  reasons  of  suspension.'^ 

The  Court,  waiving  the  specialties  which  occurred  in  the  cause,  went 
upon  the  following  grounds : — Where  a  blank  is  left  in  a  bill,  sufficient 
to  admit  the  insertion  of  part  of  one  word,  and  the  whole  of  another,  as 
in  the  present  case,  any  person  who  puts  his  name  upon  it,  whether  as 
drawer,  acceptor,  or  indorser,  and  trusts  it  in  the  hands  of  another,  and 
particularly  of  the  person  by  whom  it  was  written,  in  order  to  its  being 
passed  by  him  into  the  circle,  must  be  liable  for  the  consequences,  in  the 
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nme  manner  as  if  it  had  been  left  blank  in  the  snm  altogether,  it  being 
nearly  the  same  thing  whether  the  blank  be  total  or  partial.  And 
althoagh,  npon  a  narrow  inspection,  a  small  crowding  of  the  letters,  and 
some  little  difference  in  the  coloar  of  the  ink,  might  have  been  perceived, 
both  were  too  trifling  to  pat  the  discounter  on  his  guard ;  even  if  he  had 
hesitated,  and  made  inquiry  into  these  circumstances,  he  might  have  been 
told,  without  putting  him  in  mala  fide,  that  there  had  been  originally  a 
blank  left,  in  order  to  be  filled  up  with  the  sum  which  might  be  wanted. 
The  circumstanoe  of  leaving  a  blank  must  be  held  as  a  tacit  mandate 
from  the  parties  whose  names  were  npon  the  bill,  entrusting  the  holder 
with  the  power  of  filling  it  up ;  and  therefore  the  present  case  differs 
widely  ^m  a  forgery  or  vitiation,  for  there  one  writing  is  converted  into 
another,  without  the  consent  of  the  parties,  either  express  or  implied. 


IV.— GRAHAM    V.    GILLESPIE. 

Jan.  2Y,  1796.— S.    M.  1463. 

On  the  24th  October,  1791,  William  Gillespie  and  Company,  in  con- 
sequence of  a  consignment  of  goods  made  in  their  hands,  accepted  a  bill, 
holograph  of  William  Bobb,  in  the  following  terms : — 

•  Glasgow,  24  Ju^y,  1791.       [ngC] 
£    58, 10s.  Stg. 

Six  months  after  date,  pay  to  us  or 
order,  at  the  shop  of  Mr.  Andrew  Sibbald,  the  sum  of 
Fifty-eight  pounds  ten  shillings  Stg.,  value  received 
from 

David  Robb  &  Co. 
To  Messrs.  Wm.  Gillespie  &  Comp.  Wm.  Gillespie  &  Co. 

Linen  Printers,  Anderston. 

William  Kobb  afterwards  increased  the  sum  in  the  bill  to  £458,  10«., 
by  inserting  the  figure  «  4"  between  the  «£"  and  the  "5"  at  the  top 
of  the  bill ;  drawing  a  score  through  the  word  «  or,''  at  the  end  of  the 
first  line ;  adding  the  words  <'  or  to  our"  at  the  beginning  of  the  second ; 
and  the  words  « Four  hundred  &"  at  the  beginning  of  the  third ;  all 
which  he  was  enabled  to  do,  in  consequence  of  the  blank  being  left  be- 
tween the  '<£"  and  the  <^5,"  and  of  there  being  no  writing  on  the  stamp. 
The  fraud  was  so  well  executed,  that  it  could  scarcely  have  been  disco- 
vered, unless  by  a  person  aware  of  it ;  who  might,  on  a  narrow  inspec- 
tion, have  perceived,  that  the  words  added  were  written  a  little  differently 
from  those  which  followed  them,  and  not  quite  in  the  same  line. 

The  bill  as  altered  presented  the  following  appearance : — 

Glasgow,  24  Jvly,  1791. 
£458,  10s.  Stg. 

Six  months  after  date,  pay  to  us  SK 
or  to  our  order  at  the  shop  of  Mr.  Andrew  Sibbald,  the  sum  of 
April,  1854.— 10 
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Four  Hundred  &  Fifty  Eight  pounds  ten  shillings  Stg.^  Talne  reeeir* 
ed  from 

David  Bobb  &  Co. 
Wm.  Gillbspib  &  Go. 
To  Messrs.  Wm.  Gillespie  &  Comp. 
Linen  Printers;  Anderston. 

On  the  29th  October  1791^  William  Gillespie  and  Company,  in  con- 
sequence of  a  second  consignment  of  goods,  accepted  another  bill  for  j850 
r*lQ71  B^^^^^S'  dated  29th  July  1791;  payable  *8iz  months  after  date. 
L  -l  This  bill  was  written,  and  its  amount  altered  to  £450  by  Eobb, 
in  a  similar  manner  with  the  former.  The  fraud,  however,  was  not  so 
well  executed  ;  in  particular,  the  word  '<  Four,''  which  in  it  was  inserted 
at  the  end  of  the  second  line,  had  a  very  crowded  appearance. 

This  second  bill  originally  stood  thus : — 

Glasgowy  29  Jufyy  1791. 
£    50  Sg. 

Biz  mo**  after  date  pay  to  us  or 
order  at  the  shop  of  Mr.  Andrew  Sibbald,  the  sum  of 
Fifty  pounds  Stg.  value  received  in  goods  of 

David  Robb  &  Co. 
Messrs.  Wm.  Gillespie  &  Co.,  Wm.  Gillbbpie  &  Co. 

Linen-PrinterS;  Anderston. 

The  bill  as  altered  presented  the  following  appearance : — 

Glasgow,  29  JttZy,  1791. 
MbO  Sg. 

Six  mo**  after  date  pay  to  us  or 
to  our  order  at  the  shop  of  Mr.  Andrew  Sibbald,  the  sum  of  Four 
Hundred  and  Fifty  pounds  Stg.  value  received  in  goods  of 

David  Bobb  &  Co. 
Messrs.  Wm.  Gillespie  &  Co.,  Wm.  Gillespie  &  Co. 

Linen-PrinterS;  Anderston. 

These  bills  as  thus  altered  were  discounted  by  William  Bobb  with 
Archibald  Graham,  cashier  for  the  Thistle  Bank  at  Glasgow,  who  having 
threatened  to  charge  Gillespie  and  Co.,  they  raised  a  suspension,  in  which 
they  offered  to  prove  that  it  was  the  general  practice  not  to  write  upon 
the  stamp. 

Pleaded  for  the  Suspenders. — When  a  document  of  debt  is  altered  by 
forgery  or  vitiation,  action  will  not  be  sustained  on  it,  even  to  the  extent 
for  which  it  was  readily  granted ;  because  a(ter  the  alteration,  it  affords 
no  legal  evidence  of  its  former  state;  4  Term  Bep.  1791,  Master  v. 
m981  ^^^^®'>  Fount.  *2,  p.  751,  9th  July,  1712,  Lawrie  v.  Beid,  voce 
L  -1  Proof.  The  charger  must  therefore  prove  his  debt  aliunde,  and 
bring  a  regular  action  for  constituting  it. 
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At  any  rate^  the  acceptor  canDOt  be  liable  beyond  the  original  snm. 
Tlie  obligation  of  the  grantor  of  a  bill,  as  of  any  other  writing,  is  foanded 
entirely  on  his  own  consent  There  is  only  this  difference  between  them ; 
that  the  former  is  understood  to  consent  to  pay  the  amount  of  the  bill, 
88  at  the  date  of  accepting  it ;  without  stating  any  exceptions  which  do 
not  appear  from  the  bill  itself. 

Every  time  a  bill  is  indorsed,  a  new  transaction  takes  place  between 
the  indorser  and  the  indorsee,  by  which  the  former  binds  himself,  that 
the  amount  of  the  bill,  as  at  the  date  of  the  indorsation,  shall  be  paid. 
Bat  to  this  transaction  the  acceptor  is  no  party ;  and  the  measure  of  his 
obligation  cannot  be  affected  by  it.  To  entitle  the  indorsee  to  operate 
payment  from  him,  it  must  be  established,  that  he  consented  to  pay  it. 
In  general,  his  subscription  is  sufficient  to  fix  this  obligation  against  him. 
This,  however,  will  not  always  hold.  The  bill  may  be  palpably  vitiated 
or  erased ;  or,  as  in  the  present  case,  words  may  have  been  added  to  it 
after  he  had  signed  it.  In  such  cases,  the  ingenuity  of  the  fraud,  or  the 
difficulty  of  detecting  it,  cannot  vary  the  question.  Indeed,  the  objection 
to  the  bill  may  not  be  at  all  perceptible  on  the  face  of  it ;  it  may  have 
been  extorted  by  force  or  fear  3  or  granted  by  a  person  incapable  of  con- 
sent. 

After  the  acceptor  returns  the  bill  to  the  drawer,  he  has  no  more  con- 
trol over  it,  but  the  indorsee  may  make  proper  inquiry  before  advancing 
his  money ;  and  if  he  neglects  to  do  so,  as  the  acceptor  and  he  are  m 
pari  casu  in  every  other  respect,  it  is  he  who  should  suffer  for  the  omis- 
sion. 

Pleaded  far  the  Chargers, — ^It  is  acknowledged  that  the  subscription 
of  the  acceptor  is  genuine ;  and  that  the  rest  of  the  bill  is  in  the  hand- 
writing of  the  drawer;  and  there  is  evidently  no  erasure  made,  nor  a 
single  letter  nor  word  put  in  place  of  another.  There  being  therefore  no 
forgery,  or  vitiation,  in  the  present  case,  the  law  with  respect  to  forged 
or  vitiated  writings  does  not  apply. 

*A  forged  deed  is  altogether  null,  because  it  is  not  the  deed  of  r^-ioQ-i 
the  person  against  whom  the  forgery  is  committed ;  and  a  vitiated  ^  -J 
deed  affords  no  evidence  of  its  original  state,  whereas,  in  the  present 
case,  there  is  merely  an  addition  made  to  a  true  bill,  and  there  can  be  no 
reason  why  it  should  not  be  supported  to  its  original  extent. 

But,  farther,  as  the  acceptor  of  a  bill  agrees  to  subject  himself  to  the 
eonsequences  of  his  subscription ;  and,  as  bills,  like  real  rights,  cannot 
be  affected  by  exceptions,  which  do  not  appear  ec  facie  of  them,  when  a 
bill,  liable  apparently  to  no  objection,  comes  into  the  hands  of  an  onerous 
indorsee,  in  consequence  of  its  being  delivered  by  the  acceptor  into  the 
hands  of  the  drawer,  it  will  be  good  against  the  former,  althongh  it  may 
have  been  fraudulently  obtained  from  him,  or  deposited  with  the  drawer 
m  trust. 

In  the  present  case,  the  fraud  has  been  committed  by  means  of  an 
addition  made  to  the  bill ;  but  suppose  there  had  been  subjoined  to  it  a 
declaration,  that  it  shonld  not  be  payable  till  the  death  of  the  acceptor, 
if  the  part  of  the  paper  containing  this  addition  had  been  torn  off,  the 
acceptor  would  have  been  obliged  immediately  to  pay  its  contents  to  the 
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indonee.  If  the  bill  had  been  totally  blank  when  the  acceptor  adhibited 
his  subscription  to  it,  he  mast  have  been  held  to  have  given  the  drawer 
a  discretionary  power  in  filling  it  up.  The  same  would  have  been  the 
case  if  the  bill  had  been  complete  except  as  to  the  sum ;  or  if  a  part  of 
the  sum  had  been  left  blank  with  the  intention  of  enabling  the  drawer  to 
enlarge  it  at  pleasure.  Now,  since  blanks  were  left  in  the  present  case, 
sufficient  to  allow  the  fraud  to  be  committed  without  suspicion,  it  can 
make  no  difference,  in  a  question  with  an  onerous  indorsee;  that  it  was 
not  intended  or  imagined  by  the  acceptor  that  any  improper  use  would 
be  made  of  them.  No  precaution  on  the  part  of  the  indorsee  would  have 
enabled  him  to  detect  the  fraud ;  while  the  acceptor,  by  writing  on  the 
stamp,  or  drawing  lines  across  it,  might  have  prevented  the  possibility  of 
its  execution.  It  would  be  extremely  dangerous  if  acceptors  and  indor- 
sers  were  not  liable  for  the  consequences  of  blanks  carelessly  left  by 
them. 

r^QOOl  '^^^  ante-dating  of  the  bill  is  of  itself  sufficient  to  subject  *the 
I-  J  suspenders.  By  that  measure,  the  chargers  were  deceived  into  a 
belief,  that  Robb  was  so  little  distressed  for  money  that  he  could  afford 
to  allow  good  bills  to  lie  by  him  for  three  months,  without  making  use 
of  them.  Indeed,  it  was  owing  to  this  alone  that  Robb  was  enabled  to 
commit  the  fraud.  The  bills  are  written  upon  shilling  stamps,  and  in 
July,  1791,  (the  date  they  bear,)  bills  to  any  amount  might  be  written 
upon  a  stamp  of  that  value ;  but  before  October,  1791,  (the  real  date  of 
the  transaction,)  in  consequence  of  an  alteration  in  the  stamp  laws,  a  bill 
for  a  larger  sum  than  JSIOO,  was  ineffectual  if  written  on  a  shilling 
stamp ;  so  that,  if  the  bills  had  not  been  ante-dated,  the  charger,  on  that 
account  alone,  would  have  refused  to  discount  them. 

Relied  for  the  Su»p€nden.^^It  can  easily  be  proved  that,  prior  to  the 
frauds  alleged  to  have  been  committed  by  Robb,  it  was  a  general  prao* 
tice  even  among  the  most  cautious  people,  not  to  write  upon  the  stamp; 
and  no  acceptor,  however  circumspect,  would  have  hesitated  at  signing  a 
bill  with  such  a  blank ;  or  thought  of  drawing  lines  across  it.  The  sus- 
penders, therefore,  were  guilty  of  no  fault;  whereas  the  charger,  by 
proper  attention,  might  have  discovered  the  fraud. 

The  practice  of  antedating  bills  is  very  common,  and  perfectly  harm- 
less. It  has  been  introduced  from  its  being  customary  to  grant  bills  for 
real  transactions,  payable  in  six  months  after  date ;  and  because  bankers 
will  not  discount  them  till  within  three  months  of  the  term  of  payment. 
To  them,  however,  the  date  of  the  transaction  is  of  no  consequence,  pro- 
vided the  names  on  the  bill  be  good,  and  the  term  of  payment  nfear.  The 
ante-dating  the  bills  could  not  deceive  the  charger  as  to  Robb's  credit ; 
because,  though  they  had  been  granted  of  their  nominal  date,  they  could 
not  have  been  discounted  before  their  real  one. 

The  alteration  in  the  stamp  laws  cannot  affect  the  present  question, 
because,  after  it  took  place,  a  shilling  stamp  continued  to  be  the  proper 
one  for  the  sum  for  which  the  bills  were  actually  accepted. 
r^20l1  ^^^  Court  «  Found  the  letters  orderly  proceeded,  so  far  as 
L  J  ^cconcems  the  bill  for  £458, 10^.  sterling,  charged  on ;  and  with 
regard  to  the  other  bill  charged  on,  for  £450,  found  the  letters  orderly 
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proceeded  to  the  extent  of  £60  sterliDg^  and  saspended  the  charge  for 

the  remaining  i6400  sterling." 

The  charger  having  reclaimed  the  Coart  '^  Adhered/' 

The  suspender  having  also  reclaimed  against  the  interlocutor,  in  so  far 

M  it  found  the  letters  orderly  proceeded  to  the  extent  of  £50;  with 

regard  to  the  bill  charged  on  for  J04OO;  the  Court  suspended  the  letters 

MmpUeiter  as  to  that  bill. 


A  BILL  OB  NOTE  MAT  BE  DRAWN  OB  INDORSED  IN  PENCIL  AS  WELL  AS 

IN  INK. 

GEARY    V.    PHTSIO. 

Feb.  6,  1826.~E.    6  B.  &  C.  234.    E.  0.  L.  R.  vol.  II. 

Assumpsit  by  the  plaintiff  as  indorsee  against  the  defendant  as  maker 
of  a  promissory  note  for  the  sum  of  £30,  payable  two  months  after  date 
to  the  order  of  one  Folder,  and  indorsed  by  him,  Folder,  to  one  Kemp, 
who  subsequently  indorsed  the  note  to  the  plaintiff.  At  the  trial  before 
Abbott,  C.  J.,  at  the  London  sittings  after  Hilary  Term,  1825,  it  appeared 
tliat  the  indorsement  by  Kemp  to  the  plaintiff  was  in  pencil,  and  it  was 
thereupon  objected  that  the  plaintiff  could  not  recover;  an  indorse- 
ment in  pencil  not  being  such  an  indorsement  as  the  law  and  custom 
of  merchants  recognises  to  be  sufficient  to  pass  the  interest  in  a  bill 
of  exchange,  and  promissory  notes  being  by  the  statute  3  &  4  Anne,  c.  9, 
§  1,  assignable  or  indorsable  in  the  same  manner  as  unpaid  bills  of  ez- 
ofaange  are  according  to  the  custom  of  merchants.  The  Lord  Chief  Jus- 
liee  thought  it  sufficient,  and  directed  the  jury  to  find  a  verdict  for  the 
plaintiff,  reserving  liberty  to  the  defendant's  counsel  to  move  to  enter  a 
jiODsuit^  if  the  Court  should  be  of  opinion  that  the  indorsement  of  the 
promissory  note  in  pencil  was  not  a  good  and  valid  indorsement. 

*/l  Pollock,  in  last  Easter  term,  obtained  a  rule  nisi  to  enter  r«oooi 
a  nonsuit.  He  contended,  first,  that  a  writing  in  pencil  was  not  L  J 
a  writing  recognised  at  common  law ;  and  he  cited  Co.  Lit.  229,  a,  where 
Lord  Coke,  speaking  of  a  deed,  says,  <<  Here  it  is  to  be  understood,  that  it 
ought  to  be  in  parchment  or  in  paper.  For  if  a  writing  be  made  upon  a 
piece  of  wood,  or  upon  a  piece  of  linen,  or  on  the  bark  of  a  tree,  or  on  a 
stone,  or  the  like,  &c.,  and  the  same  be  sealed  or  delivered,  yet  is  it  no 
deed,  for  a  deed  must  be  written,  either  in  parchment,  or  paper,  as  before 
18  said,  for  the  writing  upon  these  is  least  subject  to  alteration  or  corrup- 
tion," For  the  same  reasons  a  writing  ought  to  be  made  with  materials 
least  subject  to  alteration  or  corruption.  Now,  writing  made  with  a  pen- 
cil is  easily  altered  or  obliterated,  and,  therefore,  for  the  reasons  given 
by  Lord  Coke,  where  the  law  requires  a  contract  to  be  in  writing,  it 
ought  to  be  in  writing  made  with  materials  the  least  subject  to  alteration. 
Secondly,  he  contended,  that  it  was  not  a  writing  according  to  the  custom 
and  usage  of  merchants.  In  point  of  practice  bills  of  exchange  were 
generally  written  in  ink^  and  it  lay  upon  the  plaintiff  in  this  case  to  show 
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by  evidence  that  this  was  a  writing  according  to  the  custom  of  mer- 
chants. 

Thesiger  now  showed  cause.— The  passage  cited  from  Co.  Lit.  229,  a, 
regards  only  the  materials  upon  which,  not  with  which,  a  deed  must  be 
written ;  and  even  assuming  that  a  deed  written  in  pencil  might  not  bo 
good,  it  does  not  therefore  follow  that  a  bill  of  exchange  so  written  maj 
not  be  so.  Deeds  are  more  solemn  instruments,  and  are  intended  perma- 
nently to  go  along  with  the  inheritance,  but  bills  of  exchange  are  made 
to  continue  in  force  for  a  very  short  period.  Letters  and  words  traced 
on  paper  by  a  pencil,  constitute  writing  in  the  ordinary  acceptation  of 
that  term.  In  Jeffrey  v.  Walton,  1  Stark.  267,  a  memorandum  entered 
in  pencil  upon  a  card  was  received  as  evidence  of  an  agreement ;  and  in 
Bymes  v.  Ciarkson,  1  Phill.  22,  Sir  John  Nicholl  was  of  opinion  that  a 
will  written  by  a  testator  with  a  pencil  would  be  valid,  provided  that  the 
Court  could  be  satisfied  that  he  intend«<L^o  to  execute  his  will.  In  Green 
r*20m  ^'  S^^P^^^'^J  *^  Phill.  53,  a  dis^ition  made  by  a  testator  in 
L  J  pencil  was  carried  into  effect,  and  in  Dickenson  v.  Dickenson,  2 
/  Phill.  173,  alterations  in  pencil  on  a  regularly  executed  will  were  admit- 
ted to  probate.  Sir  John  Nicholl  said  « there  was  no  doubt  in  point  of 
law  they  must  be  considered  as  equally  valid  as  if  made  in  ink,  provided 
the  deceased  intended  them  to  take  effect.'^  Now,  there  can  be  no  quefk 
tion  as  to  the  intention  here.  For  here  Kemp  not  only  wrote  his  name 
on  the  note  in  pencil,  but  he  passed  it  from  his  hand  to  another,  thereby 
clearly  showing  that  he  intended  to  transfer  the  property  in  the  note. 
The  authorities,  therefore,  show  that  this  indorsement  in  pencil  is  an  in* 
dorsement  in  writing  within  the  legal  meaning  of  that  term.  Secondly, 
it  is  an  indorsement  in  writing  within  the  usage  and  custom  of  merchants. 
That  usage  requires  that  the  indorsement  should  be  in  writing ;  it  refers 
to  the  act  to  be  done,  and  not  to  the  particular  mode  or  the  materials 
with  which  it  is  to  be  done.  The  argument  addressed  to  the  Court  on 
the  part  of  the  defendant  goes  to  confound  the  usage  with  the  practice. 
If  the  usage  requires  not  only  that  the  indorsement  should  be  in  writing, 
but  that  it  should  be  written  in  a  particular  mode,  it  will  be  a  matter  of 
inquiry  whether  the  colour  of  the  ink,  or  the  species  of  paper  on  which 
the  bill  is  written,  be  such  as  is  required  by  the  custom. 

F.  Pollock,  contra. — ^The  passage  from  Co.  Litt.  was  cited  to  show 
that  where  the  law  required  a  contract  to  be  in  writing,  it  required  that 
it  should  be  written  on  materials  which  were  the  least  subject  to  altera- 
tion ;  and  from  thence  it  was  inferred  that  the  law,  for  the  same  reason, 
would  require  that  it  should  be  written  with  materials  having  the  same 
quality,  general  convenience  certainly  requiring  that  negotiable  instm- 
ments  should  be  written  with  materials  more  durable  than  pencil.  It  lay 
upon  the  plaintiff  to  show  that  such  a  writing  was  a  writing  within  the 
custom  of  merchants,  and  that  he  has  not  done.  Suppose  the  indorse- 
ment on  the  paper  had  been  scratched  with  a  pin,  or  with  the  inverted 
end  of  a  pencil,  would  that  have  been  a  writing  according  to  the  custom 
of  merchants? 

Abbott,  C.  J — There  is  no  authority  for  saying  that  where  the  law 
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'requires  a  contreot  to  be  in  writing,  that  writing  must  be  in  ink,  r^^n a^-i 
The  passage  cited  from  Lord  Coke  shows  that  a  deed  must  be  l  J 
written  on  paper  or  parchment,  but  it  does  not  show  that  it  must  be 
written  in  ink.  That  being  so,  I  am  of  opinion  that  an  indorsement  on  a 
bill  of  exchange  may  be  by  writing  in  pencil.  There  is  not  any  great 
danger  that  our  decision  will  induce  individuals  to  adopt  such  a  mode  of 
writing  in  preference  to  that  in  general  use.  The  imperfection  of  this 
mode  of  writing,  its  being  so  subject  to  obliteration,  and  the  impossibility 
of  proving  it  when  it  is  obliterated,  will  prevent  its  being  generally 
adopted.  There  being  no  authority  to  show  that  a  contract  which  the 
law  requires  to  be  in  writing  should  be  written  in  any  particular  mode^ 
or  with  any  specific  material,  and  the  law  of  merchants  requiring  only 
that  an  indorsement  of  bills  of  exchange  should  be  in  writing,  without 
specifying  the  manner  with  which  the  writing  is  to  be  made,  I  am  of 
opinion  that  the  indorsement  in  this  case  was  a  sufficient  indorsement 
in  writing  within  the  meaning  of  the  law  of  merchants,  and  that  the 
property  in  the  bill  passed  by  it  to  the  plaintiff. 

Batlkt,  J. — I  think  that  a  writing  in  pencil  is  a  writing  within 
the  meaning  of  that  term  at  common  law^  and  that  it  is  a  writing 
within  the  custom  of  merchants.  I  cannot  see  any  reason  why,  when  the 
law  requires  a  contract  to  be  in  writing,  that  contract  shall  be  void  if  it 
be  written  in  pencil.  If  the  character  of  the  handwriting  were  thereby 
wholly  destroyed,  so  as  to  be  incapable  of  proof,  there  might  be  something 
in  the  objection ;  but  it  is  not  thereby  destroyed,  for,  when  the  writing 
is  in  pencil,  proof  of  the  character  of  the  handwriting  may  still  be  given. 
I  think,  therefore,  that  this  is  a  valid  writing  at  common  law,  and  also 
that  it  is  an  indorsement  according  to  the  usage  and  custom  of  merchants; 
for  that  usage  only  requires  that  the  indorsement  should  be  in  writings 
and  not  that  writing  should  be  made  with  any  specific  materials. 

HoLBOTD,  J.y  concurred. 

Bule  discharged. 


THE  FBOPERTT  OF  A  BILL  OB  NOTE,  ALTHOUaH  LOST,  STOLEN,  OB  FBAUI)- 
ULSNTLY  ACQUIBED,  WHICH  IS  PAYABLE  TO  BEABEB,  OB  PAYABLE  TO 
OBDEB  AND  HAS  BEEN  INDOBSED  IN  BLANK,  PASSES  WITH  THE  POS^ 
SESSION  TO  AN  ONBBOUS  BONA  FIDE  HOLDEB,  BUT  IN  ENGLAND  IN  AN 
ACTION  ON  SUCH  A  BILL  IT  IS  INCUMBENT  ON  THE  HOLDEB  TO  SHOW 
THAT  HE  GAVE  VALUE  FOE  IT. 

*I.— MILLER  V.  RACE.  [#205] 

Jan.  31, 1768.— E.     1  Barr,  462. 

This  was  an  action  of  trover  against  the  defendant,  upon  a  bank  note, 
for  the  payment  of  £21,  10«.  to  one  William  Finney,  or  bearer,  on  de- 
mand. 

The  oanse  came  on  to  be  tried  before  Lord  MAMsnEU),  at  the  sittings 
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in  Trinity  Term  last,  at  Guildhall;  London :  and  upon  the  trial  it  ap- 
peared that  William  Finney,  being  posBessed  of  this  bank  note  on  the 
11th  of  December,  1756,  sent  it  by  the  general  post,  under  cover,  direct- 
ed to  one  Bernard  Odenharty,  at  Chipping  Norton  in  Oxfordshire ;  that 
on  the  same  night  the  mail  was  robbed,  and  the  bank  note  in  question 
(amongst  other  notes)  taken  and  carried  away  by  the  robber ;  that  this 
bank  note,  on  the  12th  of  the  same  December,  came  into  the  hands  and 
possession  of  the  plaintiff,  for  a  full  and  valuable  consideration,  and  in 
the  usual  course  and  way  of  his  business,  and  without  any  notice  or 
knowledge  of  this  bank  note  being  taken  out  of  the  mail. 

It  was  admitted  and  agreed  that,  in  the  common  and  known  course  of 
trade,  bank  notes  are  paid  by  and  received  of  the  holder  or  possessor  of 
them  as  cash ;  and  that  in  the  usual  way  of  negotiating  bank  notes,  they 
pass  from  one  person  to  another  as  cash  by  delivery  only,  and  without 
any  further  inquiry  or  evidence  of  title  than  what  arises  from  the  posses- 
sion. It  appeared  that  Mr.  Finney,  having  notice  of  this  robbery,  on 
the  13th  of  December  applied  to  the  Bank  of  England  <<to  stop  the  pay- 
ment of  this  note :"  which  was  ordered  accordingly  upon  Mr.  Finney's 
entering  into  proper  security  <<  to  indemnify  the  Bank." 

Some  little  time  after  this,  the  plaintiff  applied  to  the  Bank  for  the 
r*20R1  P^J°^^°^  of  this  note;  and,  for  that  purpose,  delivered  *the  note 
I-  -I  to  the  defendant,  who  is  a  clerk  in  the  Bank ;  but  the  defendant 
refused  either  to  pay  the  note,  or  to  redeliver  it  to  the  plaintiff.  Upon 
which  this  action  was  brought  against  the  defendant. 

The  jury  found  a  verdict  for  the  plaintiff,  and  the  sum  of  £21,  10«. 
damages;  subject  nevertheless  to  the  opinion  of  this  Court  upon  this 
question — <<  Whether,  under  the  circumstances  of  this  case,  the  plaintiff 
had  a  sufficient  property  in  this  bank  note  to  entitle  him  to  recover  in  the 
present  action  ?'' 

Mr.  Williams  was  beginning  on  behalf  of  the  plaintiff; — but  Lord 
Mansfield  said,  <<  That  as  the  objection  came  from  the  side  of  the  de- 
fendant, it  was  rather  more  proper  for  the  defendant's  counsel  to  state 
and  urge  their  objection." 

Sir  Richard  Lhyd  for  the  Defendant. — ^The  present  action  is  brought, 
not  for  the  money  due  upon  the  note,  but  for  the  note  itself,  the  paper, 
the  evidence  of  the  debt.  So  that  the  right  to  the  money  is  not  the 
present  question :  the  note  is  only  an  evidence  of  the  money's  being  due 
to  him  as  bearer. 

The  note  must  either  come  to  the  plaintiff  by  assignment,  or  must  be 
considered  as  if  the  Bank  gave  a  fresh,  separate,  and  distinct  note  to  each 
bearer.  No^r,  the  plaintiff  can  have  no  right  by  the  assignment  of  a 
robber.  And  the  Bank  cannot  be  considered  as  giving  a  new  note  to 
each  bearer :  though  each  bearer  may  be  considered  as  having  obtained 
from  the  Bank  a  new  promise. 

I  do  not  say  whether  the  Bank  can  or  cannot  stop  payment :  that  is 
another  question.     But  the  note  is  only  an  instrument  of  recovery. 

Now  this  note,  or  these  goods,  (as  I  may  call  it,)  was  the  property  of 
Mr.  Finney,  who  paid  in  the  money;  he  is  the  real  owner. >  It  is  like  a 
medal  which  might  entitle  a  man  to  payment  of  money,  or  to  any  other 
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adyanUge.    And  it  ifi  by  Mr.  Finney's  aathority  and  request  that  Mr. 
Bace  detained  it.  \._ 

It  may  be  objected,  '<  that  this  note  is  to  be  considered  as  cash  in  the 
usual  coarse  of  trade.''  Bat  still,  the  coarse  of  trade  is  not  at  all  affected 
by  the  present  question  about  the  right  to  the  note.  A  different  species 
(^  action  must  be  brought  *for  the  note,  from  what  must  be  r^ooTi 
brought  against  the  Bank  for  the  money.  And  this  man  has  L  -I 
elected  to  bring  trover  for  the  note  itself,  as  owner  of  the  note;  and 
not  to  bring  his  action  against  the  Bank  for  the  money.  In  which 
action  of  trover,  property  cannot  be  proved  in  the  plaintiff^  for  a  special 
proprietor  can  have  no  right  against  the  true  owner. 

The  cases  that  may  affect  the  present  are,  I  Salk.  126,  M.  10  W.  8 
Anonymous,  coram  Holt,  C.  J.,  at  nisi  prius  at  Guildhall.  There  Lord 
C.  J.  Holt  held,  '<  That  the  right  owner  of  a  bank-bill,  who  lost  it,  might 
have  trover  against  a  stranger  who  found  it;  but  not  against  the  person 
to  whom  the  finder  transferred  it  for  a  valuable  consideration,  by  reason 
of  the  course  of  trade,  which  creates  a  property  in  the  assignee  or  bearer." 
1  Ld.  Baym.  738,  S.  C,  in  which  case  the  note  was  paid  away  in  the 
course  of  trade ;  but  this  remains  in  the  man's  hands,  and  is  not  come 
into  the  course  of  trade.  H.  12  W.  3,  B.  B.,  1  Salk.  283, 284,  Ford  v.  ; 
Hopkins,  per  Holt,  0.  J.,  at  nisi  prius  at  Guildhall.  « If  bank  notes^ 
exchequer  notes,  or  million  lottery  tickets,  or  the  like,  are  stolen  or  lost, 
the  owner  has  such  an  interest  or  property  in  them,  as  to  bring  an  action^ 
into  whatsoever  hands  they  are  come.  Money  or  cash  is  not  to  be  dis- 
tinguished, but  these  notes  or  bills  are  distinguishable,  and  cannot  be 
reckoned  as  cash;  and  they  have  distinct  marks  and  numbers  on  them." 
Therefore  the  true  owner  may  seize  these  notes  wherever  he  finds  them, 
if  not  passed  away  in  the  course  of  trade. 

1  Strange  505.  H.  8  G.  1.  In  Middlesex,  coram  Pratt,  C.  J.,  Arm- 
ory  V.  Delamirie,  a  chimney-sweeper's  boy  found  a  jewel.  It  was  ruled, 
'<That  the  finder  has  such  a  property  as  will  enable  him  to  keep  it  against 
aU  but  the  rightful  owner,  and,  consequently  may  maintain  trover." 

This  note  is  just  like  any  other  piece  of  property  until  passed  away  in 
the  course  of  trade.  And  here  the  defendant  acted  as  agent  to  the  true 
owner. 

Mr.  WilliaiMj  contra,  for  the  Plaintiff. — ^The  holder  of  this  bank  note 
upon  a  valuable  consideration,  has  a  right  to  it,  even  against  the  true  owner. 

First,  The  circulation  of  these  notes  vests  a  property  in  the  r^cnno-i 
^holder,  who  comes  to  the  possession  of  it  upon  a  valuable  oon-  1-  ^ 
sideration. 

Second,  This  is  of  vast  consequence  to  trade  and  commerce^  and  they 
would  be  greatly  incommoded  if  it  were  otherwise. 

Thirdly,  This  falls  within  the  reason  of  a  sale  in  market-overt ;  and 
ought  to  be  determined  upon  the  same  principle. 

First,  He  puts  several  cases,  where  the  usage,  course,  and  convenience 
of  trade,  made  the  law,  and  sometimes  even  against  an  Act  of  Parliament. 
3  Keb.  444,  Stanley  v.  Ayles,  per  Hale,  C.  J.,  at  Guildhall.  2  Strange, 
1000,  Lumley  v.  Palmer,  where  a  parol  acceptance  of  a  bill  of  exchange 
was  holden  sufficient  against  the  acceptor.     1  Salk.  23. 
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Secondly,  This  paper  oredit  has  been  always,  and  with  great  reason, 
fayonred  and  encouraged.     2  Strange,  946,  Jeuys  v.  Fowler  et  aF. 

The  usage  of  these  notes  is,  <uhat  they  pass  by  delivery  only,  and  are 
considered  as  current  cash ;  and  the  possession  always  carries  with  it  the 
property/'     1  Salk.  126,  pi.  6,  is  in  point. 

A  particular  mischief  is  rather  to  be  permitted  than  a  general  incon- 
venience incurred.  And  Mr.  Finney,  who  was  robbed  of  this  notCi  was 
guilty  of  some  laches  in  not  preventing  it« 

Upon  Sir  Bichard  Lloyd's  argument,  a  holder  of  a  note  might  suffer 
the  loss  of  it  for  want  of  title  against  a  true  owner ;  even  if  there  was  a 
chasm  in  the  transfer  of  it  through  one  only  out  of  500  hands. 

Thirdly,  This  is  to  be  considered  upon  the  same  foot  as  a  sale  in  mar- 
ket-overt. 

2  Inst.  713.     '<A  sale  in  market-overt  binds  those  that  had  right.'' 

But  it  is  objected  by  Sir  Richard,  « that  there  is  a  substantial  differ* 
ence  between  a  right  to  the  note,  and  a  right  to  the  money."  But  I  say 
the  right  to  the  money  will  attract  to  it  a  right  to  the  paper.  Our  right 
is  not  by  assignment,  but  by  law,  by  the  usage  and  custom  of  trade.  I 
do  not  contend,  that  the  robber,  or  even  the  finder  of  a  note,  has  a  right 
to  the  note :  but,  after  circulation,  the  holder  upon  a  valuable  considera- 
tion has  a  right. 

r'C90Q1  ^®  ^^^^  ^  property  in  this  note ;  and  have  recovered  the  *value 
^  J  against  the  withholder  of  it.  It  is  not  material  what  action  we 
could  have  brought  against  the  Bank. 

Then  he  answered  Sir  Bichard  Lloyd's  case,  and  agreed,  that  the  true 
owner  might  pursue  his  property  where  it  came  into  the  hands  of  another 
without  a  valuable  consideration,  or  not  in  the  course  of  trade :  which  is 
all  that  Lord  C.  J.  Holt  said  in  1  Salk.  284. 

As  to  1  Strange,  505,  he  agreed  that  the  finder  has  the  property  against 
all  but  the  rightful  owner,  not  against  Jiim. 

Sir  Richard  Lloyd  in  reply. — I  agree  that  the  holder  of  the  note  has 
a  special  property :  but  it  does  not  follow  that  he  can  maintain  trover  for 
it  against  the  true  owner. 

This  is  not  only  without,  but  against  the  consent  of  the  owner. 

Supposing  this  note  to  be  a  sort  of  mercantile  cash,  yet  it  has  an  ear- 
mark by  which  it  may  bo  distinguished,  therefore  trover  will  lie  for  it. 
And  so  in  the  case  of  Ford  v.  Hopkins. 

And  you  may  recover  a  thing  stolen  from  a  merchant,  as  well  as  a 
thing  stolen  from  another  man.  And  this  note  is  a  mere  piece  of  paper } 
it  may  be  as  well  stopped  as  any  other  sort  of  mercantile  cash,  as,  for 
instance,  a  policy  which  has  been  stolen.  And  this  has  not  been  passed 
away  in  .trade,  but  remains  in  the  hands  of  the  true  owner.  And 
therefore  it  does  not  signify  in  what  manner  things  are  passed  away,  when 
they  are  passed  away ;  for  this  was  not  passed  away.  Here  the  true 
owner  or  his  servant,  which  is  the  same  thing,  detains  it.  And  surely 
robbery  does  not  divest  the  property. 

Tills  is  not  like  goods  sold  in  market-overt ;  nor  does  it  pass  in  the 
way  of  a  market-overt,  nor  is  within  the  reason  of  a  market- overt.  Sup- 
pose it  was  a  watch  stolen,  the  owner  may  seize  it,  (though  he  finds  it  iu 
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ft  market-overt;)  before  it  is  sold  there.  But  there  is  no  market-overt 
for  bank-notes. 

I  deny  the  holder's  (merely  as  holder)  having  a  right  to  the  note 
against  the  tme  owner ;  and  I  deny  that  the  possession  gives  a  right  to 
the  note. 

Upon  this  arrangement  on  Friday  last  Lord  Sf  ANsmsLD  then  said  that 
Sir  Richard  lAoyd  had  argued  it  so  ingeniously  that,  though  he  had  no 
doubt  about  the  matter,  it  might  be  proper  to  look  'into  the  cases  r^toi  nn 
he  had  cited,  in  order  to  give  a  proper  answer  to  them ;  and  L  J 
therefore  the  Court  deferred  giving  their  opinion  to  this  day.  But  at  the 
same  time  Lord  Mansfisld  said  he  would  not  wish  to  have  it  understood 
in  the  city  that  the  Court  had  any  doubt  about  the  point. 

Lord  Mansfield  now  delivered  the  resolution  of  the  Court. 

After  stating  the  case  at  large,  he  declared,  that  at  the  trial  he  had 
no  sort  of  doubt  but  that  this  action  was  well  brought,  and  would  lie 
against  the  defendant  in  the  present  case,  upon  the  general  course  of 
business,  and  from  the  consequences  to  trade  and  commerce,  which  would 
be  much  incommoded  by  a  contrary  determination. 

It  has  been  very  ingeniously  argued  by  Sir  Richard  Lloyd  for  the  de- 
fendant. But  the  whole  fallacy  of  the  argument  turns  upon  comparing 
bank-notes  to  what  they  do  not  resemble,  and  what  they  ought  not  to  be 
compared  to,  viz.,  to  goods,  or  to  securities,  or  documents  for  debts'. 

Now,  they  are  not  goods,  nor  securities,  nor  documents  for  debts,  nor 
are  so  esteemed ;  but  are  treated  as  money,  as  cash,  in  the  ordinary 
oourse  and  transaction  of  business,  by  the  general  consent  of  mankind, 
which  gives  them  the  credit  and  currency  of  money  to  all  intents  and 
purposes.  They  are  as  much  money  as  guineas  themselves  are,  or  any 
other  current  coin  that  is  used  in  common  payments,  as  money  or  cash. 

They  pass  by  a  will,  which  bequeaths  all  the  testator's  money  or  cash, 
and  are  never  considered  as  securities  for  money,  but  as  money  itself. 
Upon  Lord  Ailesbury's  will  J^OO  in  bank-notes  was  considered  as  cash. 
On  payment  of  them,  whenever  a  receipt  is  required,  the  receipts  are 
always  given  as  for  money,  not  as  for  securities  or  notes. 

So,  on  bankruptcies,  they  cannot  be  followed  as  identical  and  distin- 
guishable for  money,  but  are  always  considered  as  money  or  cash. 

'Tis  pity  that  reporters  sometimes  catch  at  quaint  expressions  that  may 
happen  to  be  dropped  at  the  Bar  or  Bench,  and  mistake  their  meaning. 
It  has  been  quaintly  sud,  <<  That  the  reason  why  money  cannot  be  follow- 
ed is,  because  it  has  no  ear-mark ;"  but  this  is  not  true.  The  true  rea* 
son  is,  upon  ^account  of  the  currency  of  it,  it  cannot  be  recov-  p^cqii-i 
ered  after  it  has  passed  in  currency.  So  in  case  of  money  stolen,  L  J 
the  true  owner  cannot  recover  it  after  it  has  been  paid  away  fairly  and 
honestly  upon  a  valuable  and  bon&  fide  consideration ;  but  before  money 
has  passed  in  currency,  an  action  may  be  brought  for  the  money  itself. 
There  was  a  case  in  1  Geo.  I.,  at  the  sittings,  Thomas  v.  Whip,  before  Lord 
Macclesfield,  which  was  an  action  upon  assumpsit,  by  an  administrator 
against  the  defendant,  for  money  had  and  received  to  his  use.  The  de- 
fendant was  nurse  to  the  intestate  during  his  sickness,  and  being  alonci 
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conveyed  the  money.  And  Lord  Macclesfield  held  that  the  action  lay. 
Now  this  must  be  esteemed  a  finding  at  least. 

Apply  this  to  the  case  of  a  bank-note.  An  action  may  lie  against  the 
finder  it  is  true,  (and  it  is  not  at  all  denied,)  but  not  after  it  has  been 
paid  away  in  currency.  And  this  point  has  been  determined  even  in  the 
infancy  of  bank-notes ;  for  1  Salk.  126,  M.  10  W.  3,  at  Nisi  Prius,  is 
in  point.  And  Lord  C.  J.  Holt  there  says,  that  it  is  «by  reason  of  the 
course  of  trade,  which  creates  a  property  in  the  assignee  or  bearer.'^ 
(And  <'  the  bearer''  is  a  more  proper  expression  than  assignee.) 

Here  an  inn-keeper  took  it,  bonH  fide,  in  his  business  from  a  persoa 
who  made  the  appearance  of  a  gentleman.  Here  b  no  pretence  or  sus- 
picion of  collusion  with  the  robber ;  for  this  matter  was  strictly  inquired 
and  examined  into  at  the  trial,  and  is  so  stated  in  the  case,  '<  that  he  took 
it  for  a  full  and  valuable  consideration,  in  the  usual  course  of  business.'' 
Lideed,  if  there  had  been  any  collusion,  or  any  circumstances  of  unfair 
dealings,  the  case  had  been  much  otherwise.  If  it  had  been  a  note  for 
JCIOOO,  it  might  have  been  suspicious  :  but  this  was  a  small  note  for  £21| 
10«.  only,  and  money  given  in  exchange  for  it. 

Another  case  cited  was  a  loose  note,  in  1  Ld.  Baym.  738,  ruled  by 
Lord  C.  J.  Holt  at  Guildhall  in  1698,  which  proves  nothing  for  the  de- 
fendant's side  of  the  question  ;  but  it  is  exactly  agreeable  to  what  is  laid 
down*  by  my  Lord  C.  J.  Holt,  in  the  case  I  have  just  mentioned.  The 
action  did  not  lie  against  the  assignee  of  the  bank-biU^  because  he  had  it 
for  valuable  consideration. 

r«91 91  *^  ^^^^  ^^^  ^^  ^^  ^^  ^^^^  ^^^  person  who  found  it ;  but 
L  -I  the  action  did  not  lie  against  him,  because  he  took  it  in  the 
course  of  currency,  and  therefore  it  could  not  be  followed  in  his  hands. 
It  never  shall  be  followed  into  the  hands  of  a  person  who  bonl.  fide  took 
it  in  the  course  of  currency,  and  in  the  way  of  his  business. 

The  case  of  Ford  v.  Hopkins  was  also  cited,  which  was  in  Hil.  12  W. 
8,  coram  Holt,  C.  J.,  at  Nisi  Prius  at  Guildhall,  and  was  an  action  of 
trover  for  million-lottery  tickets.  But  this  must  be  a  very  incorrect  re- 
port of  that  case :  it  is  impossible  that  it  can  be  a  true  representation  of 
what  Lord  C.  J.  Holt  said.  It  represents  him  as  speaking  of  bank-notes, 
exchequer-notes,  and  million-lottery  tickets,  as  like  to  each  other.  Now 
no  two  things  can  be  more  unlike  to  each  other  than  a  lottery  ticket  and 
a  bank-note.  Lottery  tickets  are  identical  and  specific  :  specific  actions 
lie  for  them.  They  may  prove  extremely  unequal  in  value }  one  may  be 
a  prize,  another  a  blank.  Land  is  not  more  specific  than  lottery  tickets 
are.  It  is  there  said,  «  That  the  delivery  of  the  plaintiff's  tickets  to  the 
defendant,  as  that  case  was,  was  no  change  of  property."  And  most  clearly 
it  was  no  change  of  the  property ;  so  far  the  case  is  right  But  it  is 
here  urged  as  a  proof,  «that  the  true  owner  may  follow  a  stolen  bank- 
note into  what  hands  soever  it  shall  come." 

Now  the  whole  of  that  case  turns  upon  the  throwing  in  bank-notes  as 
being  like  to  lottery  tickets. 

But  Lord  C.  J.  Holt  could  never  say  ^'  that  an  action  would  lie  against 
the  person  who,  for  a  valuable  consideration,  had  received  a  bank-note 
which  had  been  stolen  or  lost,  and  bona  fide  paid  to  him,"  even  though 
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the  action  was  broaght  by  the  trae  owner ;  because  be  bad  determined 
otherwise  bat  two  years  before;  and  because  bank-notes  are  not  like  lot- 
tery tickets^  but  money. 

The  person  who  took  down  this  case  certainly  misunderstood  Lord  0. 
J.  Holt,  or  mistook  his  reasons.  For  this  reasoning  would  prove,  (if  it 
was  true,  as  the  reporter  represents  it,)  that  if  a  man  paid  to  a  goldsmith 
£500  in  bank-notes,  the  goldsmith  could  never  pay  them  away. 

A  bank-note  is  constantly  and  universally,  both  at  home  and  r«oiqi 
Abroad,  treated  as  money,  as  cash,  and  paid  and  received  as  cash :  L  -I 
and  it  is  necessary,  for  the  purposes  of  commerce,  that  their  currency 
should  be  established  and  secured. 

There  was  a  case  in  the  Court  of  Chancery,  on  some  of  Mr.  Child's 
notes,  payable  to  the  person  to  whom  they  were  given,  or  bearer.  The 
notes  had  been  lost  or  destroyed  many  years.  Mr.  Child  was  ready  to 
pay  them  to  the  widow  and  administratrix  of  the  person  to  whom  they 
were  made  payable,  upon  her  giving  bond,  with  two  responsible  sureties, 
(as  is  the  custom  in  such  cases,)  to  indemnify  him  against  the  bearer,  if 
the  notes  should  ever  be  demanded.  The  administratrix  brought  a  bill, 
which  was  dismissed,  because  she  either  could  not  or  would  not  give  the 
security  required.  No  dispute  ought  to  be  made  with  the  bearer  of  a 
cash-note  in  regard  to  commerce,  and  for  the  sake  of  the  credit  of  these 
notes ;  though  it  may  be  both  reasonable  and  customary  to  stay  the  pay- 
ment till  inquiry  can  be  made,  whether  the  bearer  of  the  note  came  by 
it  fairly  or  not. 

Lord  Mansfibld  declared  that  the  Court  were  all  of  the  same  opinion 
for  the  plaintiff,  and  that  Mr.  Justice  WiLMOT  concurred. 

jRufe.— That  the  postea  be  delivered  to  the  plaintiff. 


IL— PEACOCK   V.   RHODES. 

May  8,  lYSl.— E.     2  Doug.  633. 

'Ln  an  action  upon  an  inland  bill  of  exchange,  which  was  tried  before 
WiLLES,  Justice,  at  the  last  Spring  AssiECS  for  Yorkshire,  a  verdict,  by 
consent,  was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  Court 
on  a  special  case,  stating  the  following  facte : — 

The  bill  was  drawn  at  Halifax  on  the  9th  of  August,  1780,  by  the 
defendants,  opon  Smith,  Payne  &  Smith,  payable  to  William  Ingham,  or 
order,  thirty-one  days  after  date,  for  value  received,  it  was  indorsed  by 
William  Ingham,  and  was  ^presented  by  the  plaintiff  for  accept-  no\Ai 
aaoe  and  payment  ^  but  both  were  refused,  of  which  due  notice  L  -I 
was  given  by  the  plaintiff  to  the  defendants,  and  the  money  demanded  of 
the  defendants.  The  plaintiff,  who  was  a  mercer  at  Scarborough,  received 
the  bill  from  a  man  not  known,  who  called  himself  William  Brown,  and 
by  that  name  indorsed  the  bill  to  the  plaintiff,  of  whom  he  bought  cloth, 
and  other  articles  in  the  way  of  the  plaintiff's  trade  as  a  mercer,  in  his 
shop  at  Scarborough,  and  paid  him  that  bill,  the  value  whereof  the  plain* 
tiff  gave  to  the  buyer  in  cloth  and  other  articles,  and  cash,  and  small 
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bills.  The  plaintiff  did  not  know  the  defendants,  bnt  had  before,  in  hia 
shop,  received  bills  drawn  by  them,  which  were  duly  paid.  William 
Ingham,  to  whom  the  bill  was  payable,  indorsed  it ;  John  Daltry  received 
it  from  him,  and  indorsed  it;  Joseph  Fisher  received  it  from  John  Dal- 
try; and  it  was  stolen  from  Joseph  Fisher,  at  York,  fwithoat  any  in- 
dorsement or  transfer  thereof  by  him,)  along  with  otner  bills  in  hia 
pocket-book,  whereof  his  pocket  was  picked,  before  the  plaintiff  took  it 
in  payment  as  aforesaid.  The  plaintiff  declared  as  indorsee  of  Ingham.'' 
Wood,  for  the  plaintiff,  argaed,  that  the  bill  was  taken  by  Peacock  in 
the  ordinary  course  of  bosiness,  and  there  was  no  pretence  that  he  had 
notice  that  it  had  been  obtained  unfairly.  If  he  had,  he  admitted  that 
he  could  not  recover.  A  bill  indorsed  by  the  payee  is  to  be  considered 
to  all  intents  as  cash,  unless  he  chooses  to  restrain  its  currency,  which 
he  may  do  by  a  special  indorsement,  as,  «  Pay  the  contents  to  William 
Fisher.'^  The  very  object  in  view  in  making  negotiable  securities,  is, 
that  they  may  serve  the  purposes  of  cash.  The  case  of  Miller  v.  Kace, 
1  Burr.  452,  although  the  question  there  arose  upon  a  bank-note,  esta- 
blishes the  principle  just  stated.  If  this  bill  had  not  been  stolen,  but 
lost,  the  owner  might  have  maintained  trover  against  the  finder,  but  still 
the  bona  fide  holder  would  have  been  entitled  to  recover  upon  it.  This 
was  determined  with  respect  to  a  note  upon  a  banker  payable  to  A.  or 
bearer,  in  the  case  of  Grant  v.  Yaughan.  Here  the  bill  was  indorsed 
blank,  but  that  was  the  same  thing  in  effect  as  if  it  had  been  made  pay- 
j-^f.^  _  able  to  *the  bearer.  A  blank  indorsement  is  an  indorsement  to 
l  J  all  the  world,  to  any  body  who  shall  happen  to  be  the  bearer. 
There  was  a  case  of  Francis  v.  Mott,  directly  in  point  to  the  present, 
tried  before  Lord  Mansfield,  two  or  three  years  ago.  There,  a  bill,  with 
blank  indorsements,  had  been  picked  out  of  the  holder's  pocket,  at  Man- 
chester races.  Being  offered  in  payment  to  a  house  at  Manchester,  who 
did  not  know  the  persons  whose  names  appeared  upon  it,  they  sent  to 
inquire  about  their  credit,  and  finding  them  responsible,  gave  a  valuable 
consideration  for  it,  and  sent  it  to  their  correspondent  at  London.  He 
carried  it  to  the  drawee  for  acceptance,  who  detained  it,  and  said  it 
was  stolen;  upon  which  the  house  at  Manchester  brought  an  action 
against  the  drawer.  The  Attorney-general  was  for  the  defendant,  and 
Mr.  Dunning  for  the  plaintiff.  The  Attorney-general  attempted  to  show 
that  the  defendants  knew  the  bill  had  been  unfairly  obtained,  and,  hav- 
ing failed  in  that  proof,  he  gave  up  the  cause,  and  the  plaintiff  recovered. 
The  argument  on  the  part  of  the  present  defendants  would  extend  to  all 
cases  of  fraud  and  imposition,  as  well  as  theft,  and  would  stop  the  cur- 
rency of  bills  of  exchange,  because  it  would  render  it  necessary  for  every 
indorsee  to  insist  upon  proof  of  all  the  circumstances,  and  the  manner 
in  which  the  bill  came  to  the  indorser.  As  the  negligence,  in  this  case, 
was  on  the  part  of  the  person  who  lost  the  bill,  the  loss  ought  to  fall 
upon  him,  not  upon  the  plaintiff. 

Feamly,  for  the  defendants. — The  cases  on  this  subject  are  all  modem, 
but  all  of  them  establish  a  distinction  between  bank-notes,  or  banker's 
cash  notes  payable  to  bearer,  and  indorsable  bills  or  notes.  The  two 
first  sorts  only  are  considered  as  cash.    No  case  that  I  have  found  ia 
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exactly  in  point  to  that  before  the  Court.  In  Price  v.  Neale^  3  Burr., 
which  was  the  case  of  a  forged  bill  that  had  been  accepted,  and  paid  to 
the  defendant  in  the  course  of  trade,  your  lordship  held,  that  the  acceptor, 
haying  given  credit  to  it  by  his  acceptance,  should  not  recover  back  what 
he  had  paid  to  a  bon&  fide  holder;  but  in  the  present  case,  there  was  no 
acceptance.  Walmsley  v.  Child,  1  Yes.  841,  before  Lord  Hardwicke, 
was  upon  cash  notes  payable  to  bearer.  Lord  *Holt  makes  the  r^coiAi 
distinction  between  bills  and  cash  notes,  in  Tassell  &  Lee  y.^  J 
Lewis,  Ld.  Raym.  743.  So,  in  Hodges  v.  Steward,  bills  payable  to 
bearer,  and  bills  payable  to  order,  are  distiuguished,  1  Salk.  125.  Every 
indorsement  of  a  bill  of  exchange  is  considered  as  a  new  bill.  This  was 
laid  down  by  your  lordship  in  Heylin  v.  Adamson,  2  Burr.  669,  674; 
and,  in  Miller  v.  Race,  a  bill  is  considered  as  being  only  a  security  or 
document  for  a  debt.  The  case  of  the  Executors  of  Devallar  v.  Herring, 
9  Mod.  44,  47,  seems  exactly  in  point  for  the  defendants.  It  is  there 
laid  down,  that,  if  the  indorsee  of  a  promissory  note  lose  it,  and  the 
finder  pay  it  away  in  the  course  of  trade,  the  indorsee  may  maintain 
trover  against  the  person  to  whom  it  has  been  so  paid.  The  arguments 
from  inconvenience  are  in  favour  of  the  defendants.  No  man  is  obliged 
to  take  a  bill  of  exchange  in  payment.  A  trader  should  not,  in  pru- 
dence, take  a  bill,  unless  he  know  the  person  from  whom  he  receives  it. 
But  if  the  law  were  as  contended  for  on  the  part  of  the  plaintiff,  the 
temptations  to  theft  would  be  increased. 

Lord  Maksfixld  told  Wood  he  need  not  reply,  and  delivered  the  opi- 
nion of  the  Court  as  follows : — 

Lord  Mansfield. — I  am  glad  this  question  was  saved,  not  for  any 
difficulty  there  is  in  the  case,  but  because  it  is  important  that  general 
commercial  points  should  be  publicly  decided.  The  holder  of  a  bill  of 
exchange,  or  promissory  note,  is  not  to  be  considered  in  the  light  of  an 
aasignee  of  the  payee.  An  assignee  must  take  the  thing  assigned,  sub- 
ject to  all  the  equity  to  which  the  original  party  was  subject.  If  this  rule 
applied  to  bills  and  promissory  notes,  it  would  stop  their  currency.  The 
law  is  settled,  that  a  holder,  coming  fairly  by  a  bill  or  note,  has  nothing 
to  do  with  the  transaction  between  the  original  parties ;  unless,  perhaps, 
in  the  single  case,  (which  is  a  hard  one,  but  has  been  determined, ^  of  a 
note  for  money  won  at  play.  I  see  no  difference  between  a  note  inaorsed 
blank,  and  one  payable  to  bearer.  They  both  go  by  delivery,  and  pos- 
session proves  property  in  both  cases.  The  question  of  mala  fides  was 
for  the  consideration  of  the  jury.  The  circumstances  that  the  buyer 
and  also  the  drawers  were  ^strangers  to  the  plaintiff,  and  that  he  rf^n-in-i 
took  the  billfor  goods  on  which  he  had  a  profit,  were  grounds  of  L  -* 
suspicion  very  fit  for  their  consideration.  But  they  have  considered 
them,  and  have  found  it  was  received  in  the  course  of  trade,  and  there- 
fore the  case  is  clear,  and  within  the  principle  of  all  those  Mr.  Wood 
has  cited,  from  that  of  Miller  v.  Race,  downwards,  to  that  determined 
by  me  at  Nisi  Prius. 

The  postea  to  be  delivered  to  the  plaintiff. 
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III.  — SOLOMONS  V.  THE   BANK  OF   ENGLAND. 

Michaelmas  Term,  1791.  ^  E.     13  East,  135. 

Trover  for  a  bank  note  of  £500.  At  the  trial  before  Lord  Kenton, 
C.  J.,  at  G-uildhall,  it  appeared  that  the  note  in  question  had  been  fraad- 
nlently  obtained  by  some  persona^  by  means  of  a  forged  draft,  from 
Batson  and  Company,  who  acquainted  the  Bank  therewith ;  and  there* 
fore  when  it  was  presented  for  payment  at  the  Bank  some  time  afterwards 
by  the  plaintiff,  it  was  stopped,  and  the  plaintiff  was  informed  by  the 
Bank  of  all  the  circumstances,  and  required  to  giye  an  account  how  he 
came  by  it.  Thi^  was  on  the  2d  February,  1790.  It  appeared  that  he 
had  received  the  note  from  Hymen  and  Hendricks,  his  correspondents, 
Jews  living  at  Middleburgh,  in  a  letter,  (which  was  read,)  dated  27th  of 
January,  1790,  wherein  they  informed  him  that  they  should  draw  upon 
him  for  the  amount  at  some  future  period.  The  plaintiff,  on  presenting 
the  note  at  the  Bank,  had  inquired  whether  it  were  a  good  one,  it  being 
of  three  years'  standing.  In  consequence  of  what  then  passed,  he,  by 
the  desire  of  the  bank,  wrote  to  his  correspondents  at  Middleburgh  to 
learn  how  they  came  by  the  note :  the  only  answer,  however,  which  was 
communicated  to  the  Bank,  was  in  a  letter  from  those  correspondents  to 
the  plaintiff,  that  they  had  received  it  from  a  man  dressed  in  such  a  way, 
in  payment  for  goods,  and  that  they  knew  nothing  of  him.  Another 
letter  was  read  on  the  part  of  the  plaintiff  from  the  same  persons,  dated 
r*2lR1  ^^^  of  April  following,  telling  the  plaintiff  that  they  *would  not 
1-  -I  be  amused  by  him  any  longer;  that  they  should  either  draw 
upon  him  for  the  amount  of  the  note,  or  expected  that  he  would  imme* 
diately  return  it  to  them,  in  case  the  Bank  would  not  pay  it.  The  note 
was  stated  to  have  been  received  by  the  plaintiff  in  reduction  of  a  balance 
due  upon  his  correspondents'  account.  It  further  appeared  in  evidence 
that  bank  notes  of  so  large  an  amount  as  this  were  not  usually  current 
at  Middleburgh. 

Lord  Kenton,  C.  J.,  before  whom  this  case  was  tried  at  Guildhall, 
stated  to  the  jury,  that  inasmuch  as  it  did  not  appear  that  the  plaintiff 
himself  had  paid  a  valuable  consideration  for  the  note  before  notice,  he 
should  consider  him  as  the  agent  of  Hymen  and  Hendricks ;  and  with 
respect  to  them,  he  was  by  no  means  satisfied  in  his  own  mind  that  they 
had  properly  accounted  for  their  possession  of  it :  whereupon  the  plain- 
tiff's counsel  desired  to  be  nonsuited,  which  was  done. 

Bancroft  obtained  a  rule  to  show  cause  why  that  nonsuit  should  not 
be  set  aside,  on  the  ground  that  the  holder  of  a  bank  note  was  entitled 
to  the  payment  of  it  on  the  mere  production  thereof,  it  being  equivalent 
to  money ;  and  that  no  suspicion  or  fraud  whatever  would  warrant  a 
withholding  of  it,  unless  the  fraud  were  brought  home  to  the  holder 
himself.  That  in  this  case  there  was  no  evidence  whatever  to  impute 
fraud  to  the  plaintiff,  and  that  the  proof  of  it  lay  affirmatively  on  the 
defendants,  and  not  negatively  on  the  holder  of  the  note. 

Erskine  and  PiggoU  showed  cause. — They  admitted  from  Miller  y. 
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Race,  1  Barr.  452 ;  Grant  v.  Vaughan,  3  Barf.  1516 ;  Peacock  v.  Rhodes, 
Boagl.  638,  and  other  cases,  that  prima  facie  the  bearer  of  a  bank  note 
was  entitled  to  receive  the  money  merely  on  the  score  of  his  possession, 
and  that  no  other  person  was  entitled  to  the  note,  unless  he  were  also 
entitled  to  the  money;  and  that  whoever  impeached  his  title  must  take 
the  burden  of  proof  upon  himself.  But  the  principle  of  all  the  cases 
was,  that  the  party  standing  upon  his  possession  was  a  bona  fide  holder 
for  a  valuable  consideration;  and  therefore  *the  cases  did  not  r^cniqn 
apply  to  establish  this  plaintiff's  right,  who  appeared  upon  the  L  J 
endence  not  to  be  a  holder  for  a  valuable  consideration  before  notice. 
It  appears  plainly  from  the  letters,  that  on  the  2d  February,  1790,  when 
he  was  informed  by  the  bank  of  all  the  facts  relative  to  the  note,  he  had 
not  then  advanced  any  consideration  for  it  to  his  correspondents,  from 
whom  he  only  received  it  on  the  27th  of  January  preceding,  and  who 
then  informed  him  that  they  should  draw  upon  him  for  the  amount  at 
some  future  period.  It  is  as  plain  that  on  the  11th  of  April  he  had  not 
advanced  anything  on  the  note ;  for  they  wrote  to  desire  him  either  to 
pay  the  money  or  return  the  note.  If  afler  notice  he  thought  proper  to 
pay  the  money,  the  most  he  can  claim  is  to  stand  in  the  shoes  of  Hymen 
and  Hendricks,  from  whom  he  received  it.  Now  as  to  them,  sufficient 
evidence  was  given  to  call  on  them  to  show  more  especially  how  they 
came  by  it.  If  the  plaintiff,  in  order  to  avert  the  verdict  which  he  saw 
hanging  over  his  head,  thought  proper  to  be  nonsuited,  there  is  no  ground 
for  this  Court  to  interfere;  there  being  evidence  enough  to  warrant  the 
suspicion  intimated  by  the  learned  Judge. 

Bearcrofiy  in  support  of  the  rule,  contended,  that  upon  settled  prin- 
ciples of  law,  and  on  the  broad  ground  of  policy,  the  plaintiff  was  entitled 
to  recover ;  and  that  there  was  no  evidence  here  to  warrant  the  intima- 
tion of  opinion  given  by  his  lordship  to  the  jury,  to  avert  the  conse- 
quences of  which  the  plaintiff  had,  in  deference  to  that  opinion,  sub- 
mitted to  a  nonsuit.  In  one  point  of  view  the  case  was  of  great  moment 
as  it  affected  public  policy,  which  was  deeply  interested  in  sustaining 
the  credit  of  the  bank  abroad  as  well  as  here,  which  could  only  be  done 
by  giving  the  same  currency  to  bank  notes  as  to  the  cash  itself  which 
t£ey  represented,  and  for  which  they  were  always  taken  by  the  public. 
But  if  once  the  bank  were  permitted  to  withhold  payment  upon  the  same 
grounds  as  would  warrant  it  in  the  case  of  bills  of  exchange,  the  confi- 
dence of  foreigners  would  be  greatly  shaken,  and  the  circulation  of  these 
notes  very  much  diminished.  But  in  point  of  law,  also,  it  appears  from 
the  cases  alluded  to  on  the  other  side,  that  the  bare  possession  of  a  bank 
note  is  sufficient  to  entitle  the  possessor  '^'to  payment,  unless  it  r^cooQi 
appear  by  positive  evidence  that  he  himself  came  by  it  fraudu-  L  J 
lently.  Any  fraud  committed  by  any  other  person  previously,  in  obtain- 
ing the  note,  is  not  sufficient,  unless  it  be  also  shown  that  the  possessor 
was  privy  to  it.  The  burden  of  proof  in  all  such  cases  rests  upon  those 
who  object  to  the  payment  of  it.  Now  here  it  was  even  proved  on  the 
part  of  the  plaintiff,  which  was  not  necessary  for  him  to  do,  that  he  had 
bona  fide  received  this  note  from  his  correspondents  at  Middleburgh, 
upon  account,  and  in  reduction  of  his  balance.  His  title^  therefore^  was 
Ap&il,  1854.— 11 
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at  all  eyents  nnimpeaclied,  whatever  theirs  might  be.  Bnt  even  snppos* 
ing  the  plaintifiTs  title  rested  ultimately  upon  theirs,  it  was  not  sufficient 
for  the  bank  to  call  upon  them  to  show  how  they  came  by  the  note. 
They  were  not  bound  to  disclose  anything.  They  had  a  right  to  receive 
payment  till  the  bank  had  given  evidence  of  their  being  concerned  in 
the  fraud  by  which  the  note  was  originally  obtained }  and  no  such  evi- 
dence was  given.  At  all  events  that  would  not  a£Fect  the  plaintiff,  who, 
so  far  from  there  being  any  evidence  of  his  colluding  with  Hendricks 
and  Co.,  appears  from  the  letters  to  have  been  suspected  by  them  of  an 
intention  to  cheat  them  by  not  returning  either  the  money  or  the  note. 

Lord  BIbnyon,  0.  J,— It  is  very  certain  that  both  policy  and  conve- 
nience require  that  bank  notes  should  have  the  freest  currency,  and  no 
other  impediment  ought  to  be  put  in  the  way  of  it  than  such  as  mere 
justice  requires.  This  is  doing  no  more  than  would  be  the  case  even 
upon  payment  of  money  itself.  For  if  this  party  had  received  money 
contrary  to  conscience,  it  might  have  been  recovered  back  again.  As 
this  case  is  now  situated,  I  am  glad  that  the  opinion  which  I  now  hold 
will  not  prevent  the  party  from  making  another  appeal  to  thalaws  of  the 
country,  if  he  find  that  he  can  better  his  case.  There  is  no  doubt  but 
the  holder  of  a  bank  note  is  entitled  primll  facie  to  prompt  payment }  but 
if  another  party  has  been  plundered  of  it  before,  and  has  applied  to  the 
bank,  can  any  impropriety  be  imputed  to  them  for  suspending  the  pay- 
ment till  it  is  ascertained  that  the  party  tendering  it  for  payment  is  not 
contaminated  with  the  guilt?  Upon  this  evidence  I  think  Solomons 
r*Q91 1  °^^^^  ^^  considered  to  be  in  the  same  situation  as  *Hendricks  and 
I-  -I  Co.  Now  when  they  are  informed  of  the  circumstances,  and 
applied  to  in  order  to  give  information  from  whom  they  received  the 
note,  they  refused  to  give  any  satisfactory  account  of  it.  Under  such 
circumstances  it  is  impossible  to  say  that  there  was  not  some  suspicion 
thrown  upon  them  of  their  being  privy  to  the  fraud ;  and  that  was  all 
that  I  told  the  jury,  to  whom  I  was  about  to  leave  the  question  of  fact 
for  their  decision,  when  the  plaintiff,  on  such  intimation  of  my  opinion, 
desired  to  be  nonsuited. 

AsHHURST,  J. — ^This  is  an  application  to-  our  discretion.  My  lord 
says  he  left  the  question  of  fraud  to  the  jury;  and  what  objection  is 
there  in  point  of  law  to  it  ?  On  the  evidence  of  suspicion  which  was 
given  with  respect  to  this  note,  the  plaintiff  ought  to  have  given  every 
possible  account  how  his  correspondents  came  by  it,  in  order  to  clear 
them  from  the  imputation  of  fraud,  and  this  was  not  done :  the  suspi- 
cion, therefore,  remains  as  it  did  before. 

BuLLER,  J. — The  plaintiff  must  be  considered  merely  as  the  agent  of 
Hymen  and  Hendricks,  and  must  stand  or  fall  by  their  title.  It  is  cer- 
tainly enough  in  the  case  of  a  bank-note  to  show  possession,  until  the 
title  is  affected  by  evidence  on  the  other  side.  Then  see  whether  there 
was  not  evidence  of  that  sort  here,  and  whether  it  has  been  answered.  It 
is  proved  by  the  defendants  that  the  bill  had  originally  been  improperly 
obtained ;  that  these  parties  had  notice  given  them  of  it,  and  were  ap- 
plied to  in  order  to  learn  how  they  came  by  it;  that  notes  of  this  large 
amount  are  not  usually  current  in  the  country  where  they  reside^  and 
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therefore  more  easy  to  be  remembered  from  whom  received ;  and  yet 
they  have  not  thought  proper  to  give  any  account  of  it.  This  was  cer- 
tainly evidence  enough  to  be  left  to  the  jury^  which  was  o£fered  to  be 
done^  whether  these  parties  were  not  involved  in  the  fraud. 

Obose,  J. — ^I  agree  entirely  with  the  plaintiff  ^s  counsel  that  bank- 
notes are  to  be  considered  as  cash ;  and  that  the  holder  has  a  right,  in 
the  first  instance,  to  say  that  he  will  not  tell  how  he  came  by  it :  but  on 
the  other  hand,  the  bank  may  take  upon  •them  the  onus  of  fixing  r«oooi 
fraud  upon  the  holder,  and  then  it  will  be  incumbent  on  him  to  ■-  -i 
dear  himself  from  it.  Now  there  were  circumstances  proved  here  to 
raise  a  reasonable  presumption  of  fraud  in  these  parties ;  and  the  plain- 
tiff's counsel  were  so  aware  of  this,  and  that  the  jury  would  probably 
decide  against  them,  that  they  rather  chose  to  be  nonsuited.  There  is 
no  ground,  therefore,  for  the  Court  to  interfere;  especially  as  the  party 
Biay,  if  he  think  proper,  bring  another  action. 

Bule  discharged. 


IV.  — COLLINS  v.   MAKTIN. 

Feb.  13,  1V97.  — E.  1  B.  &  P.  648. 

This  was  an  action  of  trover  for  two  bills  of  exchange  deposited  with 
the  defendants  under  the  following  circumstances.  The  bills  were  sent 
by  the  plaintiff  to  Messrs.  Nightingales,  his  bankers,  indorsed  in  blank, 
in  order  to  be  received  by  them  when  due,  and  to  be  carried  to  his  ac- 
count. In  the  bankers'  books  they  were  entered  short,  and  the  balance 
of  account  between  the  bankers  and  the  plaintiff  was  in  favour  of  the 
latter.  The  Nightingales  being  in  want  of  money,  deposited  the  bills  in 
question,  among  others,  with  the  defendants,  who  were  also  bankers ; 
and  gave  them  an  acknowledgment  in  writing  for  a  sum  of  money  re- 
ceived upon  this  deposit.  The  Nightingales  having  failed,  this  action 
was  brought  to  recover  the  bills.  Etbe,  C.  J.,  before  whom  the  cause 
was  tried  at  the  Guildhall  Sittings  after  Michaelmas  Term,  1796,  finding 
upon  inquiry  that  there  was  np  evidence  to  show  that  the  defendants 
Imew  the  circumstances  under  which  the  bills  came  into  the  hands  of  the 
Nightingales,  or  the  situation  of  the  account  between  them  and  the  plain- 
tiff, directed  a  nonsuit  To  set  aside  this  nonsuit,  a  rule  nin  having 
been  obtained  upon  a  former  day; 

Le  Mane  and  Palrner^  Serjts.,  in  the  course  of  the  Term  showed 
cause.  This  case  may  be  decided  without  breaking  in  upon  the  doctrine 
of  pledges,  or  denying  that  bankers  are  in  *some  respects  fac-  r^ieooQi 
tors.  The  fallacy  upon  which  the  motion  to  set  aside  the  non-  >-  -I 
suits  proceeds  is  that  bankers  are  to  be  taken  absolutely  as  factors  in 
every  case.  To  that  extent,  however,  the  cases  have  not  gone;  though, 
where  a  question  has  arisen  between  the  assignees  of  a  banker  who  has 
failed  and  his  customer,  the  Courts  have  compared  the  banker  to  a  fac- 
tor;  as  in  Zinck  v.  Walker,  2  Bl.  1154.  The  analogy  does  not  hold  be- 
tween  bills  and  goods,  for  the  possession  of  goods  does  not  vest  the  pro- 
perty, since  the  tnmsferree's  title  can  never  be  better  than  the  transferrer'^ 
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But  with  Tespeot  to  bills  the  whole  property  in  them  passes  by  indorse 
ment;  and  it  is  immaterial  to  the  person  who  takes  a  bill  with  a  blank 
indorsement,  whether  the  title  of  him  from  whom  he  takes  it  be  good  or 
not.  This  distinction  has  been  acknowledged  even  in  cases  where  the 
title  to  a  bill  has  been  derived  to  the  holder  from  persons  who  obtained 
it  by  finding  or  theft  Grant  v.  Vanghan,  8  Burr.  1516,  and  Miller  r. 
Sace,  1  Burr.  452.  It  makes  no  diffsrence  whether  the  conveyance  of 
these  bills  was  absolute,  or  whether  it  was  only  sub  modo  as  to  the  time 
or  conditions  under  which  they  were  to  be  held.  The  plainti£f  having 
parted  with  the  whole  property  in  the  bills,  and  put  them  into  the  hands 
of  the  ^Nightingales  like  a  marked  guinea  or  a  bank-note,  the  only  que»* 
tion  is.  Whether  the  defendants,  when  they  received  them  from  the 
Nightingales,  paid  a  valuable  consideration  for  them  ?  That  indeed  is 
not  denied;  but  the  exception  taken  is  to  the  mode  of  transfer.  In  fact, 
the  defendant  discounted  the  bills  for  a  part  of  the  tin^e  which  they  had 
to  xun,  the  Nightingales  reserving  to  themselves  the  power  of  redemption. 
In  the  case  of  Goldsmyd  and  Another  v.  Gaden  and  Another,  in  Chanc. 
13th  June,  1796,  the  plaintiffii,  who  were  brokers,  advanced  money  on 
three  navy  bills  and  a  deposit  of  scrip }  and  though  it  afterwards  appeared 
that  both  navy  bills  and  scrip  were  left  by  the  defendants  in  the  hands 
of  the  party  depositing,  for  a  particular  purpose,  and  were  not  his  pro- 
perty, but  the  property  of  the  defendants,  yet  on  a  bill  filed  in  equity,  it 
was  referred  to  the  Master  to  take  an  account  of  what  was  due  to  the 
plaintifib,  and  an  issue  at  law  was  refused  by  the  Chancellor,  who  thought 
the  question  too  clear  to  be  disputed.  Now  as  navy  bills  pass  by  an  in- 
r«99dl  ^^'^^^^Q^  ^Q  *blank,  and  are  not  filled  up  till  the  holder  comes 
L  -I  for  the  money,  they  may  be  compared  to  bills  of  exchange  indorsed 
in  blank  to  the  payee.  The  only  question  which  has  ever  arisen  in  coses 
of  this  kind  has  been,  Whether  the  holder  came  honestly  by  the  bills  t 
As  in  Hinton's  Case,  2  Shower  235,  and  Crawley  v.  Crowther,  2  Freem. 
257,  both  cited  by  Lord  Mansfield  in  Grant  v.  Yaughan,  8  Burr.  1524, 
and  Peacock  v.  Rhodes,  Doug.  633. 

Shepherd  and  Haywood,  Seijts.,  in  support  of  the  rule. — ^It  may  be 
admitted  that  there  is  a  distinction  between  goods  and  bills,  though  not 
to  the  extent  contended  for.  Generally  speaking,  the  property  in  goods 
sold  does  not  pass  by  the  sale,  where  the  vendor  is  not  entitled  to  sell ; 
but  if  they  be  sold  in  market-overt  it  does,  because  the  sale  is  in  the 
ordinary  course  of  trade.  So  the  property  in  these  bills  did  not  pass  to 
the  defendants,  because  they  were  not  negotiated  in  the  ordinary  course, 
and  therefore  they  are  subject  to  the  same  restriction  as  goods.  It  is 
true  that  the  Nightingales  themselves  gained  such  a  property  in  these 
bills  as  would  have  enabled  them  by  transfer  to  convey  the  absolute  pro- 
perty to  a  third  person :  but  they  were  not  entitled  to  deposit  them  with 
a  third  person  by  way  of  pledge.  If  the  factor,  who  has  a  lien  upon 
goods  or  bills  of  his  principal,  cannot  transfer  that  lien  to  another,  D&xt- 
bigny  v.  Duval,  5  Term  Bep.  604,  much  less  can  he  who  has  no  lien,  as 
in  thb  case,  create  a  lien  in  his  transferree.  The  use  which  was  made  of 
these  bills  was  clearly  a  fraud  in  the  Nightingales,  to  whom  they  were 
remitted  for  safe  custody^  and  were  by  them  entered  short  in  their  books. 
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An  attempt  has  been  made  to  liken  lills  of  exchange  to  navy  bills;  but 
in  Maclish  y.  Ekins,  Sayer,  73,  it  was  held  that  a  navy  bill  wonld  not 
pass  without  an  assignment  The  negotiability  of  any  instrument  de- 
pends on  the  nature  of  the  instrument.  Now^  it  is  the  nature  of  a  navy 
bill  to  be  passed  without  any  indorsement,  and  therefore  it  is  the  usufd 
course  to  pledge  them.  In  Ford  t.  Hopkins,  1  Salk.  283,  wherd  lottery 
tickets  had  been  lodged  with  a  banker  that  he  might  reoeive  the  money 
due  on  them,  it  was  held,  that  he  could  not  exchange  them.  A  bill  in* 
dorsed  in  blank  to  a  banker,  is  so  indorsed,  either  to  enable  *him  r^^o^r-* 
to  receive  the  amount,  or  to  assign  it  absolutely :  third  persons  L  J 
know  that  a  banker  has  these  two  powers,  but  they  also  know  that  he 
has  not  the  power  to  pledge.  If,  therefore,  they  take  a  bill  from  a  banket 
indorsed  in  blank  as  a  pledge,  they  take  it  at  their  peril,  for  the  indose- 
ment  is  not  even  primft  facie  evidence  of  a  right  to  the  pledge. 

Our.  adv.  tmft. 

The  opinion  of  the  Oourt  was  this  day  delivered  by 

Etrb,  C.  J.-— We  are  all  of  opinion  that  this  plaintiff  was  properly 
nonsuited,  and  that  there  ought  to  be  no  new  trial.    I  have  little  to  add 
to  what  I  stated  to.  be  the  ground  of  this  nonsuit  when  I  made  my  report 
The  counsel  for  the  plaintiff  admitted  that  the  bankers  might  have  sold 
these  bills,  but  it  was  argued  that  they  could^ot  pledge  them ;  and  the 
case  of  a  factor  pledging  the  property  of  his  principal  was  urged  as  an 
authority;  for  it  was  said  that  bankers  have  been  considered  as  factors. 
In  questions  between  bankers,  or  those  representing  them,  and  their  cus- 
tomers, they  have  been  considered  to  some  purposes  as  factors  or  in  the 
nature  of  factors ;  upon  the  same  principle  as  in  other  cases,  between 
holders  of  bills  of  exchange  and  acceptors,  or  the  first  indorser  of  bills 
payable  to  a  man's  own  order,  the  truth  of  the  transactions  between 
them  has  been  allowed  to  be  entered  into  to  destroy  the  primft  facie  con- 
nderation  of  a  bill,  the  supposed  value  received.     But  no  evidence  of 
want  of  consideration,  or  other  ground  to  impeach  the  apparent  value 
received,  was  ever  admitted  in  a  case  between  such  an  acceptor  or  drawer, 
and  a  third  person  holding  the  bill  for  value.     And  the  rule  is  so  strict, 
that  it  will  be  presumed  that  he  does  hold  for  value  until  the  contrary 
appears.     The  onuB  prdbandi  lies  on  the  defendant.    If  it  can  be  proved 
that  the  holder  gave  no  value  for  the  bill,  then  indeed  he  is  in  privity 
with  the  first  holder,  and  will  be  affected  by  everything  that  would  affect 
that  first  holder.     This  all  proceeds  upon  an  argumentum  ad  hominem  ; 
it  is  saying,  you  have  the  title,  but  you  shall  not  be  heard  in  a  court  of 
justice  to  enforce  it  against  good  faith  and  conscience^    In  strict  law, 
and  with  respect  to  third  persons,  bankers  do  not  at  all  resemble  factors; 
nor  will  *the  rule  that  factors  cannot  pledge  apply  to  the  case  of  r«QOA-i 
a  banker  pledging  indorsed  bills.     That  rule  is  grounded  on  the  ^       -^ 
strict  rule  of  property ;  the  goods  are  not  the  factor's,  and  therefore  he 
cannot  pledge  them.    He  may  sell  them,  because,  though  they  are  not 
his,  he  is  intrusted  to  sell  them  for  his  principal.     He  manages  the  sale, 
but  it  is  his  principal  who  through  him  sells  them.     For  the  purpose  of 
rendering  bills  of  exchange  negotiable,  the  right  of  property  in  them 
passes  with  the  bills.    Every  holder  with  the  bills  takes  the  property. 
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and  his  title  is  stamped  npon  the  bills  themselves.  The  property  and  the 
possession  are  inseparable.  This  was  necessary  to  make  them  negotiable^ 
and  in  this  respect  they  differ  essentially  from  goods  of  which  the  pro- 
perty and  possession  may  be  in  different  persons.  The  property  passing 
with  the  possession,  it  is  admitted  that  a  banker  who  receives  indorsed 
bills  from  his  customers  to  be  got  when  due,  and  carried  to  his  account, 
may  discount  or. sell  them.  Why  may  he  not  pledge  them?  Either  is 
a  breach  of  the  confidence  reposed  in  him.  *  He  may  sell  because  the 
property  has  been  entrusted  to  him, — and  he  may  pledge  for  the  same 
reason ;  for  he  who  has  the  property  has  a  disposing  power,  and  the 
law  has  not  limited  it  to  be  used  in  any  particular  manner.  Perhaps 
the  confidence  reposed  in  bankers  may  be  abused,  and  it  might  be  wished 
that  they  could  be  restrained  from  abusing  their  trust.  But  an  arbi- 
trary restriction  cannot  be  imposed :  any  restriction  would  possibly  check 
the  facility  of  negotiation.  As  in  cases  of  other  property  we  say  caveat 
emptor,  so  in  this  particular  case  we  may  say  to  the  customer  who  pre- 
fers to  entrust  his  banker  with  his  bills  and  cash,  rather  than  to  be  at 
the  trouble  of  doing  his  own  business,  caveat. 

^  ,  Pee  Curiam,  Kule  discharged. 


1.  The  cases  of  Clarke  v.  Shee,  1  Cowper,  197,  was  an  action  of  trespass  on 
the  case,  wherein  the  plaintiff  declared  that  the  defendant  was  indebted  to  the 
r^noH-]  plaintiff  in  the  sum  of  £1000  for  divers  ^sums  of  monej  lent  to  the  de- 
■-  J  tendant  There  were  two  other  counts  for  money  laid  out  and  expended, 
and  for  money  had  and  received  hj  the  defendant  for  the  plaintiff's  use.  The 
case  was  tried  before  Lord  Mansfield,  when  a  verdict  was  found  for  the  plain- 
tiff, subject  to  the  opinion  of  the  Court  upon  the  following  case, — "  That  David 
Wood,  being  a  clerk  to  the  plaintiff,  a  brewer,  and  receiving  money  from  the 
plaintiff's  customers,  and  negotiable  notes  for  the  plaintiff's  use,  in  the  ordinary 
course  of  business  paid  several  sums  with  the  said  money,  and  notes,  at  differ- 
ent times,  to  the  amount  of  £459,  4«.  id.  to  the  defendant,  upon  the  chances  of 
the  coming  up  of  tickets  in  the  State  Lottery  of  1772,  contrary  to  the  Lottery 
Act  of  1772."  Argued  for  the  Plaintiff.— Th^  question  is.  Whether  the 
plaintiff  has  a  right  to  recover?  This  depends  upon  whether  the  money  was 
originally  the  plaintiff's  property.  If  it  was,  and  it  appears  that  the  defendants 
have  no  right  to  withhola  it,  the  law  will  imply  an  assumpsit  in  this  case.  Now 
it  is  in  evidence  that  the  money  was  paid  to  the  defendants  for  the  insurance  of 
chances,  contrary  to  the  express  prohibition  of  Statute  12  Geo.  III.,  c.  36, 
which  in  that  case  makes  the  receipt  null  and  void ;  therefore  they  are  wrong 
doers,  and  have  no  right  to  withhold  it.  It  is  likewise  in  evidence,  that  this 
was  the  identical  money  which  Wood  had  received  for  his  master's  use;  conse- 
quently, if  the  testimony  of  Wood  is  admissible,  the  plaintiff  is  entitled  to  re- 
cover. Argued  for  the  Defendant. — The  plaintiff  is  not  entitled  to  recover; 
for  there  is  no  contract  either  express  or  implied  in  respect  of  him ;  nor  was 
the  money  ever  received  as  his :  on  the  contrary,  the  whole  transaction  was  be- 
tween the  defendant  and  the  witness ;  and  so  far  as  in  an  illegal  proceeding 
like  this,  which  is  ipeofa/cto  void,  there  can  be  said  to  be  any  undertaking  by 
the  defendants,  it  has  been  complied  with ;  for  though  they  were  fortunate  by 
the  numbers  not  coming  up,  yet  they  have  run  the  risk,  and  therefore  performed 
their  part  of  the  agreement ;  consequently,  there  is  no  foundation  for  an  action 
to  recover  back  the  money  paid.  It  is  like  the  case  of  money  given  to  an 
agent  to  bribe  a  custom-house  officer ;  in  which  case  no  action  will  lie  to  re- 
cover it  back :  or  money  paid  upon  an  usurious  contract,  which  was  the  case  in 
Tompkins  v.  Harnett,  1  Said.  22.    [Lord  Mansfield. — That  case  has  been  de- 


BILLS    OF    EXOHANOS.  163 

nied  a  thoasand  times.]  But  the  principle  is  a  sound  one,  and  applies  in  this 
case ;  namely,  that  ex  mcMido  non  oritur  contractus;  et  in  pari  delicto  potior 
est  conditio  dejendentis.  Here  the  transaction  was  illegal,  therefore  no  action 
will  lie. 

2.  Lord  IdJLNSFiELD. — The  question  is,  Whether  the  plaintiff  can  maintain  this 
action  ?  This  is  a  liberal  action  in  the  nature  of  a  bill  in  equity ;  and  if,  under 
the  circumstances  of  the  case,  it  appears  that  the  defendant  cannot  *^^r*nofn 
conscience  retain  what  is  the  subject-matter  of  it,  the  plaintiff  may  well  •■  J 
support  this  action.  There  are  two  sorts  of  prohibitions  enactea  by  positive 
law  in  respect  of  contracts.  Ist,  To  protect  weak  or  necessitous  men  from  be- 
ing over-reached,  defrauded,  or  oppressed.  There  the  rule  in  pari  delicto,  potior 
est  conditio  defendentis,  does  not  hold ;  and  an  action  will  lie ;  because  where 
the  defendant  imposes  upon  the  plaintiff  it  is  not  par  delictum.  The  case  of 
Tomkins  y.  Bamett  has  been  long  exploded.  In  Bosanquet  y.  Dashwood, 
Lord  Hardwicke  and  Lord  Talbot  both  declared  their  disapprobation  of  it :  for 
in  that  case  there  was  notjpar  delictum.  In  the  case  ot  money  given  by  a 
bankrupt  or  his  relations  to  a  creditor,  to  sign  the  certificate,  the  transactiott 
is  against  the  express  prohibition  of  the  Act  of  Parliament,  and  both  are  parties 
to  it,  but  not  equally  guilty ;  for  the  bankrupt  is  an  oppressed  party;  and  there- 
fore the  action  will  lie.  The  next  sort  of  prohibition  is  founded  upon  general 
reasons  of  policy  and  public  expedience.  There  both  parties  offending  are 
equally  guilty  j  par  est  aelictum,  et  potior  est  conditio  dejendentis.  The  prohi- 
bition in  the  Lottery  Act,  Statute  12  Geo.  III.,  c.  63,  is  of  this  sort;  and  in  this 
case  no  doubt  but  the  defendants  and  the  witness  Wood  were  equally  guilty. 
Therefore  at  Guildhall,  upon  the  first  impression,  I  was  of  opinion  against  the 
plaintiff',  because  I  thought  that  the  master  could  not  stand  in  a  better  situation 
than  the  servant,  and  the  servant  was  clearly  particeps  criminis.  But  I  changed 
my  opinion :  I  thought,  and  now  think,  the  plaintiff  does  not  sue  as  standing  in 
the  place  of  Wood  his  clerk ;  for  the  money  and  notes  which  Wood  paid  to  the 
defendants  are  the  identical  notes  and  money  of  the  plaintiff.  Where  money  or 
notes  are  paid  bona  fide,  and  upon  a  valuable  consideration,  they  never  shall 
be  brought  back  by  the  true  owner ;  but  where  they  come  mala  fide  into  a  per^ 
son's  hands,  they  are  in  the  nature  of  specific  property;  and  if  their  identity  can 
be  traced  and  ascertained,  the  party  has  a  right  to  recover.  It  is  of  public 
benefit  and  example  that  he  should :  but  otherwise,  if  they  cannot  be  followed 
and  identified,  because  there  it  might  be  inconvenient,  and  open  a  door  to  fraud. 
Miller  v.  Race,  1  Burr.  452 :  and  in  Golightly  v.  Reynolds,  the  identity  was 
traced  through  different  hands  and  shops.  Here  the  plaintiff  sues  for  his  iden- 
tified property,  which  has  come  to  the  hands  of  the  defendants  iniquitously  and 
iUegaUy,  in  breach  of  the  Act  of  Parliament  Therefore  they  have  no  right 
to  retain  it;  and  consequently  the  plaintiff  is  well  entitled  to  recover. 


*IN  SCOTLAJiD,  IT  IS  NOT  NECE88AEY  FOB  THE  HOLDER  OP  A  BILL  r*ooQi 
WHICH  HAS  BEEN  LOST,  STOLEN,  OR  FRAUDULENTLY  ACQUIRED;  ^ 

TO  PROVE  THAT  HE  GAVE  VALUE  FOR  IT,  AND  THE  WANT  OF  VALUE 
CAN  ONLY  BE  PROVED  BY  HIS  WRIT  OR  OATH. 

I CRAWFURD   V.    THE   ROYAL   BANK. 

Feb.  24,  1749.— S.    M.  875. 

Hugh  Crawfurd,  clerk  to  the  Signet,  wantiog  to  transmit  £20  ster- 
ling to  William  Lang,  merchant  in  Glasgow,  inclosed  in  a  letter  an  Old 
Bank-note  for  that  sum,  which  was  sent  bj  post;  and  for  security  Mr. 
Crawford  not  only  took  a  note  of  the  number,  but  also  wrote  his  name 
upon  the  back  thereof.     This  letter  being  lost  by  some  accident,  an  ad- 
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▼erfeisement  was  forthwith  put  in  the  newspapers,  that  the  note  was 
amissing,  describing  the  sum,  number,  and  all  other  particulars.  The 
note  at  last  appeared  in  the  hands  of  the  New  Bank,  and  Mr.  Crawford 
raised  a  multiplepoinding  in  the  name  of  the  Old  Bank. 

Hie  New  Bank  admitted  that  the  note  might  have  been  stolen,  but 
insisted  that  they  were  bon&  fide  purchasers;  and  that  such  is  the  nature 
of  money  and  of  bank-notes,  which  serve  the  purpose  of  money,  that  a 
bond,  fide  purchaser  or  possessor  is  not  subjected  to  a  rei  vindication  be- 
cause such  a  claim  would  be  an  impediment  to  commerce. 

An9wered  for  Mr.  Oatr/iin^.— Bank-notes  have  no  privilege  by  the 
law  of  Scotland  above  bills  of  exchange,  other  than  that  they  are  taken 
payable  to  the  bearer,  which  makes  them  pass  from  hand  to  hand  with- 
out  necessity  of  indorsation ;  but  which,  at  the  same  time,  gives  them  no 
Other  privilege  than  what  belongs  to  every  sort  of  moveable.  The  bare 
possession  of  a  bank-note,  without  consent  of  the  proprietor,  will  no  more 
transfer  the  property  than  the  bare  possession  of  a  table  or  of  a  chair. 
Possession,  ind^,  presumes  the  consent  of  the  former  proprietor  ]  but 
then  this,  like  other  presumptions,  must  yield  to  positive  proof;  and 
therefore,  if  the  person  who  vindicates  proves  his  property,  et  qu&modo 
r^^Q1  ^^^^^  possidercj  so  as  to  take  off  the  presumption  arising  *from 
L  ^  possession,  he  must  prevail.  And  the  present  ease  is  precisely 
similar  to  that  of  a  blank  bond  while  that  deed  was  in  fashion  :  posses- 
sion of  a  blank  bond  presumed  property ;  but  no  mortal  ever  doubted 
that  the  true  creditor  had  access  to  vindicate  the  same,  if  he  could  prove 
quamodo  desiit  pomdere.  Nay,  further,  even  current  coin  has  not  this 
privilege;  it  is  true,  that  if  a  guinea  be  stolen,  the  proprietor  cannot 
vindicate  the  same,  unless  he  be  able  to  prove  his  property,  et  quomodo 
desiit pomderey  which  can  seldom  happen;  but  here  non  deficit  jus^  sed 
prohatio.  And  this  matter  cannot  be  better  explained  than  in  the  words 
of  Javolenus,  1.  78,  Solution : — "  Si  alieni  nummi  inscio  vel  invito 
domino  soluti  sunt,  manent  ejus  cujus  fuerunt.  Si  mixti  essent,  ita  ut 
discemi  non  possent,  ejus  fieri  qui  accepit,  in  libris  Gaii  scriptum  est : 
ita  ut  actio  domino,  cum  eo  qui  dedisset,  furti  competeret.'^ 

Replied, — If  money  or  bank-notes  were,  like  other  moveables,  subject 
to  a  rei  vindicato,  the  commerce  of  money  or  bank-notes  would  be  more 
dangerous  than  of  other  moveables.  If  a  man  purchase  a  horse  or  a  flock 
of  sheep,  he  has  the  warrandice  of  the  vender  to  rely- on;  but  money  or 
bank-notes  cannot  be  traced,  for  a  man  may  have  plenty  of  both  without 
being  able  to  say  from  what  hand  any  one  guinea  or  bank-note  came. 
For  this  reason,  as  money  and  bank-notes  are  the  great  vehicles  of  com- 
merce, it  is  universally  received  in  practice,  that  the  circulation  of  money 
and  of  bank-notes  should  be  absolutely  free,  by  denying  a  rei  vindication 
So  far  strict  law  yields  to  the  favour  of  commerce ;  nor  is  it  attended 
with  great  hardship  to  any  person,  considering  how  much  easier  it  is  to 
preserve  money  and  bank-notes  from  theft,  than  almost  any  other  sort  of 
moveables. 

The  Court  were  unanimous  on  two  points: — "That  money  is  not 
subject  to  any  mtium  reale  ;  and  that  it  cannot  be  vindicated  from  the 
bonll  fide  possessor^  however  clear  the  proof  of  the  theft  may  be.    2dOf 
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That  bank-notes  serving  the  purposes  of  money  mnst  be  entitled  to  the 
same  privileges.  And  therefore  that  Mr.  Grawfurd  had  no  claim  to  the 
note  in  question.'^ 


*II.  — LAMBTON   V.    MAKSHALL.        [*231] 
Jane  21, 1799.-^.    M.  Bill,  App.  11. 

On  the  17th  of  March^  1797;  John  Marshall^  for  Oarrick,  Brown,  and 
Company,  bankers  in  Glasgow,  drew  a  bill,  bearing  to  be  his  <<  first  of 
exchange,''  on  Mo£Fat,  Kensington,  and  Company,  their  correspondents 
in  London,  payable  to  George  Millar  and  Company,  or  order,  fifty  days 
after  date ;  consequently,  the  6th  May  was  the  day  of  payment,  and  the 
9th  the  last  day  of  grace. 

It  was  indorsed  by  Millar  and  Company,  and,  after  passing  through 
several  other  hands,  came  into  possession  of  Weatherall  and  G^ering,  of 
London,  whose  clerk,  on  the  17th  April,  had  his  pocket-book,  containing 
the  bill,  stolen  from  him,  as  he  was  carrying  it  for  acceptance. 

The  theft  was  notified  in  the  DaUt/  Advertiser  of  the  18tfa.  But  the 
bill  not  heing  recovered,  Marshall  granted  a  second,  '<  his  first  of  the 
same  date  and  tenor  not  being  paid,"  on  receiving  an  obligation  from 
Weatherall  and  Geering  to  indemnify  his  Company  against  the  appear- 
ance of  the  first. 

On  the  5th  of  May,  the  first  bill,  with  seven  blank  indorsements  on  it 
was  presented  to  Richard  John  Lambton  and  Company,  bankers,  at  New- 
castle, by  the  last  indorser  of  it,  with  whom  they  were  totally  unac- 
quainted. 

They  discounted  and  remitted  it  to  their  correspondents  in  London, 
who  presented  it  to  Moffat  and  Company  for  payment  on  the  9  th  May. 

This  was  refused,  as  the  second  bill  had  been  previously  paid.  The 
first  bill  was  protested  by  Lambton  and  Company,  and  a  charge  given  to 
Marshall  for  payment. 

In  a  suspension,  appearance  was  made  for  Weatherall  and  Geering, 
and  Marshall, 

For  Suspenders,  Pleaded, — Marshall,  granting  the  second  bill,  acted 
according  to  established  practice,  and  as  the  loss  must  fall  either  on 
Weatherall  and  Geering,  or  Lambton  and  Company,  it  ought  to  be  borne 
by  the  latter,  who,  in  discounting  the  bill  to  an  uttier  stranger,  not  re- 
commended to  them,  transgressed  a  rule  of  bankers,  which  is  very  rj|cooQ-| 
salutary  *in  preventing  persons  acquiring  bills  mala  fide  from  L  -■ 
obtaining  payment ;  and  particularly,  after  the  advertisement  of  the  18th 
April,  the  chargers  cannot  be  considered  as  without  blame  in  the  trans- 
action. 

Answered, — Marshall  was  not  bound  to  grant  a  second  bill,  without 
being  indemnified  against  the  appearance  of  the  first,  as  is  evident  even 
from  the  conduct  of  parties  in  this  case;  9th  and  10th  William  III.,  c. 
17,  §3. 

The  chargers  acted  bona  fide,  and  according  to  the  established  practice 
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of  bankers,  who  daily  discount  bills  to  ntter  strangers,  (indeed  travellers 
cannot  always  have  letters  of  recommendation  with  them,)  tmsting  to 
their  knowledge  of  the  handwriting  of  the  other  obligants,  and  have  na 
concern  with  the  terms  on  which  it  has  been  acquired  by  the  present 
holders;  Burrow's  Reports,  vol.  iii.  p.  1516,  &c.,  and  1520,  &c.,  vol.  i. 
p.  452 ;  Douglas's  Reports,  pp.  611,  633,  631 ;  Kyd,  pp.  104, 105. 

Weatherall  and  Geering  ought  to  suffer  from  the  inattention  of  their 
clerk  originally ;  and  from  their  notifying  their  loss'  in  the  Advertiser 
only,  which  is  not  read  at  Newcastle,  and  not  in  the  London  Gazette  and 
provincial  newspapers,  and  otherwise,  as  is  usual  in  similar  cases. 

Lord  CuLLEN,  Ordinary <<  In  respect  it  is  averred  by  the  chargers, 

that  they  did  bon&  fide  pay  full  value  for  the  indorsation  to  the  bill 
charged  on,  and  that  the  suspender  has  offered  no  evidence  to  the  con- 
trary, or  to  show  they  were  in  the  knowledge  of  the  said  bill  having 
been  stolen  from,  or  lost  by  the  clerk  of  Messrs.  Weatherall  and  Geering, 
found  the  letters  orderly  proceeded,  reserving  the  suspenders'  claim  of 
relief  against  them." 

Upon  advising  a  petition,  with  answers,  the  Oourt,  on  the  general 
ground  that  there  is  no  ret  vindicatio  against  onerous  holders  of  bills  and 
bank-notes,  unanimously  adhered. 


r*2331  *^^  *^®  ^*^®®  ^^  Swinton  v.  Beveridge,  June  21, 1799,  a  letter-carrier 
*-  J  of  the  General  Post  OflSce  had  abstracted  some  bank  notes  from  a  letter, 
and  had  put  two  of  them  in  circulation  before  he  was  detected.  The  Solicitor 
of  the  Post  Office  paid  value  for  them  to  the  holders,  and  lodged  them  with 
the  Cleik  of  Justiciary  as  evidence  against  the  letter-carrier.  After  the  convic- 
tion of  the  letter-carrier  the  original  owner  of  the  notes  brought  an  action 
affainst  the  Solicitor  of  the  Post  Office,  for  the  purpose  of  recovery  of  them. 
The  defender  pleaded— It  is  completely  fixed,  from  views  of  commercial  expe- 
diency, that  an  onerous  holder  of  money  bank-notes  or  bills  of  exchange,  is 
liable  to  no  extinsic  objection.  The  pursuer,  therefore,  would  clearly  have  no 
claim  against  the  ranters  from  whom  the  notes  were  purchased.  Instead  of 
purchasing  the  notes,  the  object  of  the  prosecution  mi^ht  have  been  obtained 
by  a  warrant  on  the  holders  for  production  of  them,  and  there  could  have  been 
no  doubt  of  their  right  to  recover  them  after  the  trial.  The  defender  is  pre- 
cisely in  their  place.  The  Court  unanimously  preferred  the  defendant  on  the 
grounds  stated  by  him. 


IN  AN  ACTION  ON  A  BILL  OR  NOTE  WHICH  HAS  BEEN  LOST,  STOLEN,  OR 
FRAUDULENTLY  ACQUIRED,  IT  IS  NOT  SUFFICIENT  FOR  THE  DEFENDANT 
TO  SHOW  THAT  THE  PLAINTIFF  TOOK  THE  BILL  OR  NOTE  UNDER  CIR- 
CUMSTANCES WHICH  OUGHT  TO  HAVE  EXCITED  THE  SUSPICION  OF  A 
PRUDENT  MAN,  BUT  HE  MUST  SHOW  THAT  HE  WAS  GUILTY  OF  SUCH 
GROSS  NEGLIGENCE  AS  EVIDENCES  FRAUD. 

I LAWSON   V.    WESTON. 

July  16,  1801.— E.    4  Esp.  56. 
This  was  an  action  brought  to  recover  the  amount  of  a  countrj  bill  of 
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ezehange  for  d8500,  drawn  by  one  Yazie,  in  fayonr  of  Stokoe,  at  fifty 
days^  on  the  defendants;  who  were  the  partners  of  the  Southwark  Bank; 
and  accepted  by  them. 

The  plaintiffs  were  the  members  of  the  Eichmond  Bank;  in  Yorkshire; 
where  they  resided.  They  had  discounted  the  bill  in  the  usual  course  of 
their  business  at  Eichmond;  for  a  person  who  brought  it  to  their  shop,  but 
who  was  unknown  to  them ;  but  the  bill  had  been  drawn  in  their  neigh- 
bourhood at  •Newcastle,  and  they  were  perfectly  acquainted  with  r^oQii 
all  the  hands-writing  of  the  seyeral  parties  to  it.  I-        J 

The  bill  had  been  regularly  indorsed  by  Stokoe  to  a  person  of  the  name 
of  Sheara;  who  had  also  put  his  name  on  it.  Shears  lost  it;  or  it  was 
stolen  from  him ;  but  it  was  proved  that  he  had  advertised  it  immediately 
on  its  being  lost. 

The  names  of  Stokoe  and  Shears  were  on  the  back  of  the  bill ;  and  on 
its  being  discounted;  the  person  who  discounted  was  desired  to  put  hb 
name  on  it ;  he  put  the  name  of  John  Warren  on  it ;  and  no  further  in- 
quiry was  made  by  the  plaintiffs;  who  paid  him  the  amount;  deducting 
the  discount. 

The  defendants  were  indemnified  by  Shears. 

The  Attomey-Oeneral  stated  the  grounds  upon  which  the  payment  of 
the  bill  was  resisted  :  That  he  was  in  possession  of  evidence  to  show  that 
the  bill  was  the  property  of  ShearS;  by  whom  it  had  been  lost :  That 
Shears  had  advertised  it;  and  so  givien  notice  to  have  it  stopped  in  pay- 
ment :  That  though  a  person  might  pay  a  bill  to  which  he  was  a  party 
to  one  who  had  come  dishonestly  by  it;  by  reason  of  the  personal  liability 
attached  to  his  name  on  the  bill;  a  banker;  or  any  other,  should  not  dis- 
count a  bill  for  a  person  unknown,  without  using  diligence  to  inquire 
into  the  circumstances,  as  well  respecting  the  bill  as  of  the  person  who 
offered  to  discount  it :  That  it  was  the  usual  course  of  the  banking  trade; 
which  he  was  prepared  with  evidence  to  shoW;  that  where  a  bill  of  the 
amount  of  the  present  was  offered  for  discount;  never  to  do  it  without 
making  such  inquiries;  and  that  he  would  call  several  bankers  to  prove 
to  that  effect. 

Lord  Kenton. — ^I  think  the  point  in  this  case  has  been  settled  by  the 
case  of  Miller  v.  Eace,  in  Burrow.  If  there  was  any  fraud  in  the  trans- 
action; or  if  a  bona  fide  coDsideration  had  not  been  paid  for  the  bill  by 
the  plaintiffs;  to  be  sure  they  could  not  recover ;  but  to  adopt  the  prin- 
ciple of  the  defence  to  the  full  extent  stated,  would  be  at  once  to  paralyze 
the  circulation  of  all  the  paper  in  the  country,  and  with  it  all  its  com- 
merce. The  circumstance  of  the  bill  having  been  lost  might  have  been 
material  if  they  could  bring  knowledge  of  that  fact  *home  to  the  r-MOfrt 
plain tifis.  The  plaintiffs  might  or  might  not  have  seen  the  adver-  L  -■ 
tisement ;  and  it  would  be  going  great  length  to  say,  that  a  banker  was 
bound  to  make  inquiry  concerning  every  bill  brought  to  him  to  discount : 
it  would  apply  as  well  to  a  bill  for  £10  as  for  ^610,000. 

With  respect  to  the  evidence  offered  of  the  usage  of  other  banking- 
liouses;  I  cannot  admit  it :  it  depends  on  their  mode  of  doing  their  busi- 
ness; or  on  their  funds.  This  could  not  affect  others  who  acted  on 
different  principles;  but  with  equal  integrity.    That  which  had  been 
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called  the  usage  of  trade^  depended  on  the  different  degree  of  confidence 
which  different  men  possessed,  and  not  on  any  settled  or  regular  rules. 

The  magnitude  of  the  bill  has  been  pressed  as  a  ground  of  suspicion  by 
the  defendant's  counsel :  I  do  not  feel  it  of  such  importance.  A  person 
going  to  the  country,  and  haying  occasion  to  bring  a  sum  of  money^ 
might  prefer  bringing  it  in  that  way  rather  than  in  money.  I  therefore 
see  no  misconduct  imputable  to  the  plaintifb ;  but  I  think  they  are  bound^ 
under  the  circumstances  of  the  case,  to  prove  the  value  actually  paid  for  it. 

The  plaintiff  proved  the  consideration  paid  for  it^  and  had  a  verdict 


II GILL  v.   CUBITT. 

KoT.  17, 1824.^E.    3  B.  A  G.  466.    Eng.  Com.  Law  Beps.  toI.  10. 

DsoLARATiOM  by  the  plaintiff  as  indorsee  of  a  bill  of  exchange,  bearing 
date  the  19th  of  August,  1823,  drawn  by  one  B.  Evered  and  accepted 
by  the  defendants.     Plea,  general  issue. 

At  the  trial  before  Abbott,  C.  J.,  at  the  London  sittings  after  Hilary 
Term,  1824,  the  plaintiff  proved  the  handwriting  of  the  acceptors  and 
indorser.  The  defendant  then  proved,  that  on  the  20th  of  August  a  letter 
containing  the  bill  in  question  and  two  others,  was  inclosed  in  a  parcel 
and  delivered  at  the  Green  Man  and  Still  coach-office,  and  booked  for 
Birmingham.  The  parcel  arrived  at  Birmingham  by  the  coach,  but  the 
P^nog-i  letter  containing  the  bills  had  been  opened,  and  *the  bills  taken 
L  J  out  of  it.  On  the  following  day  the  drawer  advertised  the  loss 
of  the  two  bills  in  the  newspapers.  The  plaintiff,  who  was  a  bill  broker 
in  London,  then  proved  by  his  nephew,  who  assisted  him  in  his  business^ 
that  the  bill  was  brought  to  his  office  between  the  hours  of  nine  and  ten 
on  the  morning  of  the  2l8t  of  August,  by  a  person  having  a  respectable 
appearance,  and  whose  features  were  familiar  to  the  witness,  but  whose 
name  was  unknown  to  him.  He  desired  that  the  bill  might  be  discounted 
for  him,  but  the  witness  at  first  declined  so  to  do,  because  the  acceptors 
were  not  known  to  him.  The  person  who  brought  the  bill  then  said, 
that  a  few  days  before  he  had  brought  other  bills  to  the  office,  and  that 
if  inquiry  was  made  it  would  be  found  that  the  parties  whose  names  were 
on  this  bill  were  highly  respectable.  He  then  quitted  the  office  and  left 
the  bill,  and  upon  inquiry  the  witness  was  satisfied  with  the  names  of  the 
acceptors.  The  stranger  returned  after  a  lapse  of  two  hours,  and  indorsed 
the  bill  in  the  name  of  Charles  Taylor,  and  received  the  full  value  for  it^ 
the  usual  discount  and  a  commission  of  two  shillings  being  deducted. 
The  witness  did  not  inquire  the  name  of  the  person  who  brought  the  bill, 
or  his  address,  or  whether  he  brought  it  on  his  own  account  or  otherwise, 
or  how  he  came  by  the  bill.  It  was  the  practice  in  the  plaintiff's  office 
not  to  make  any  inquiries  about  the  drawer  or  other  parties  to  a  bill, 
provided  the  acceptor  was  good 

Upon  this  evidence  the  Lord  Chief  Justicb  told  the  jury,  that  there 
were  two  questions  for  their  consideration ;  first,  whether  the  plaintiff  had 
given  value  for  the  bill,  of  which  there  could  be  no  doubt;  and,  secondly, 
whether  he  took  it  under  circumstances  which  ought  to  have  excited  the 
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tasfkifm  of  a  prudent  and  caiefol  man.  If  they  thought  that  he  had 
taken  the  bill  under  such  circumstanoes,  then^  notwithstandiDg  he  had 
l^ven  the  full  Talue  for  it,  thej  ought  to  find  a  verdict  for  the  defendant. 
Then  the  Lord  Chief  Justice,  after  stating  the  evidence  and  commenting 
upon  the  practice  in  the  plaintiff  ^s  office  of  discounting  bills  for  anj  per- 
aons  whose  features  were  known  to  him,  but  whose  names  and  abode 
were  unknown,  without  asJdng  any  questions;  asked  the  jury  what  they 
would  think  if  a  board  were  affixed  over  an  office  with  *this  r^Q*rn 
notioe,  <<  Bills  discounted  for  persons  whose  features  are  known,  ^  -> 
and  no  questions  asked  ?" 

The  jury  having  found  a  verdict  for  the  defendants,  a  rule  nisi  for  a 
new  trial  was  obtained  in  Easter  Term  last,  upon  the  ground  that  the 
plaintiff  having  paid  a  valuable  consideration  for  the  bill,  was  entitled 
(0  recover  its  value;  and,  secondly,  that  the  case  had  been  put  too 
Btrongly  to  the  jury,  when  it  was  compared  to  the  case  of  a  public  no- 
tice given  by  a  broker  that  he  would  discount  all  bills  without  asking 
questions. 

ScarleU  and  Parke  now  showed  cause. — ^Where  a  bill  or  note  has  been 
acquired  by  theft,  and  afterwards  comes  to  the  possession  of  a  holder  for 
valuable  consideration,  it  is  incumbent  upon  him  when  he  brings  an 
action,  not  only  to  show  that  he  paid  that  consideration,  but  also  that  he 
used  due  diligence  to  ascertain,  before  he  took  the  bill  or  note,  whether 
the  party  bringing  it  to  him  came  by  it  honestly.     Unless  he  does  this 
he  cannot  be  said  to  have  taken  it  bond,  fide,  althoagh  he  may  have  paid 
the  full  value  for  it.   It  is  true,  that  in  Lawson  v.  Weston,  Lord  Kenyon 
was  of  opinion,  that  it  was  sufficient  for  a  person  who  discounted  such  a 
bill,  to  show  that  he  paid  value  for  it,  but  the  propriety  of  that  decision 
has  always  been  doubted.   If  it  is  to  be  laid  down  as  a  rule,  that  a  party 
in  possession  of  a  stolen  bill  or  note  may  obtain  the  value  of  it  without 
being  subjected  to  any  inquiry,  it  will  give  a  great  facility  to  the  disposal 
of  property  so  acquired,  and  operate  as  an  encouragement  to  fraud  and 
theft.    It  is  desirable  that  the  rule  laid  down  should  have  the  effect  of 
preventing  parties,  who  are  either  guilty  or  cognizant  of  such  fraud, 
from  profiting  by  it.    Then  if  that  be  the  correct  rule  upon  the  subject, 
the  Lord  Chief  Justice  was  well  warranted  in  the  observations  he  made 
to  the  jury,  and  their  verdict  is  supported  by  the  evidence.    The  plain- 
tiff took  the  bill  from  a  person  whose  features  were  known  to  him,  but 
of  whom  he  knew  nothing  else,  and  made  no  inquiry  as  to  how  he  came 
by  the  bill ;  and  it  was  in  evidence  that  he  always  conducted  his  busi- 
ness in  this  mode.     Surely  that  is  like  the  case  of  a  person  giving  a 
public  notice,  <<  Bills  discounted  for  persons  whose  features  are  known, 
and  no  questions  asked.'' 

*Gumet/  and  F.  PoUochj  contra. — ^A  party  who  has  paid  the  r^oogT 
full  value  for  a  bill  which  has  been  lost  or  stolen,  is  entitled  to  >-  J 
recover  the  amount  from  the  acceptor.  The  circulation  of  negotiable 
paper  would  be  greatiy  impeded  if  it  were  laid  down  as  a  rule,  that  a 
party  discounting  a  bill  was  bound  to  investigate  the  title  of  the  person 
from  whom  he  receives  it.  In  the  case  of  Lawson  v.  Weston,  the  plain- 
tifis,  who  were  bankers;  had  discounted  the  bill  in  the  usual  course  of 
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their  bnsineBS  for  a  person  who  brought  it  to  their  shop,  but  who 
unknown  to  them.  It  was  contended  by  the  defendant,  that  although  a 
person  might  pay  a  bill,  to  which  he  was  a  party,  to  one  who  had  come 
dishonestly  by  it,  by  reason  of  the  personal  liability  attached  to  his  name 
on  the  bill,  a  banker  or  any  other  should  not  discount  a  bill  for  a  person 
unknown  without  using  due  diligence  to  inquire  into  the  circumstances, 
as  well  respecting  the  bill  as  of  the  person  who  offered  to  discount  it» 
But  Lord  Eenyon  said,  <<  that  to  adopt  the  principle  of  the  defence  to 
the  full  extent  stated,  would  be  at  once  to  paralyze  the  circulation  of  all 
the  paper  in  the  country,  and  with  it  all  its  commerce.  The  ciroom- 
stance  of  the  bill  having  been  lost,  might  have  been  material  if  they 
could  bring  knowledge  of  that  fact  home  to  the  plaintiffs.  They  might 
or  might  not  have  seen  the  advertisement,  and  it  would  be  going  great 
length  to  say,  that  a  banker  was  bound  to  make  inquiry  concerning  every 
bill  brought  to  him  to  discount,  it  would  apply  as  well  to  a  bill  for  J610 
as  for  £10,000."  In  that  case,  therefore,  the  very  point  now  raised  was 
made  and  overruled  by  Lord  Kenyon,  and  although  the  bill  was  of  the 
amount  of  £500,  the  parties  acquiesced  in  that  decision.  The  principle 
acted  upon  in  that  case  had  been  previously  adopted  in  Miller  v.  Raoe| 
Grant  v.  Yaughan,  and  Peacock  v.  Ehodes.  At  all  events,  the  case  was 
put  too  strongly  to  the  jury  by  my  Lord  Chief  Justice.  It  was  not  like 
the  case  of  a  public  notice,  that  all  bills  be  discounted  for  persons  whose 
features  were  known,  and  no  questions  would  be  asked.  That  mode  of 
putting  it  excited  an  undue  prejudice  against  the  plaintiff,  and  the  case 
ought  to  be  submitted  to  a  second  jury. 

P^QQ-i  Abbott,  C.  J. — If  we  thought  that,  upon  reconsideration  of 
L  J  *the  evidence,  another  jury  ought  to  come  to  a  different  conclu- 
sion, we  would  send  the  case  down  to  another  trial.  But  being  of  opinion 
that  the  proper  conclusion  has  been  drawn  from  the  evidence,  we  think 
that  this  rule  ought  to  be  discharged.  I  agree  with  the  counsel  for  the 
plaintiff,  that  this  case  is  hardly  distinguishable  from  Lawson  v.  Weston. 
If  there  is  any  distinction  it  is,  that  in  this  case  the  plaintiff's  clerk  said 
it  was  not  usual  with  the  plaintiff  to  ask  any  questions,  or  to  make  any 
inquiry  if  bills  were  brought  to  them  by  persons  whose  features  they 
supposed  themselves  to  be  acquainted  with,  provided  they  were  satisfied 
with  the  names  of  the  acceptors.  I  cannot  help  thinking,  that  if  Lord 
Eenyon  had  anticipated  the  consequences  which  have  followed  from  the 
rule  laid  down  by  him  in  Lawson  v.  Weston,  he  would  have  paused  be- 
fore he  pronounced  that  decision.  Since  the  decision  of  that  case,  the 
practice  of  robbing  stage-coaches  and  other  conveyances  of  securities  of 
this  kind,  has  been  considerable.  I  cannot  forbear  thinking,  that  that 
practice  has  received  encouragement  by  the  rule  laid  down  in  Lawson  y. 
Weston,  by  which  a  facility  has  been  given  to  the  disposal  of  stolen  pro- 
perty of  this  description.  I  should  be  sorry  if  I  were  to  say  anything, 
sitting  in  the  seat  of  judgment,  that  either  might  have  the  effect,  or  rea- 
sonably be  supposed  to  have  the  effect  of  impeding  the  commerce  of  the 
country,  by  preventing  the  due  and  easy  circulation  of  paper.  But  I  am 
decidedly  of  opinion,  that  no  injury  will  be  done  to  the  interests  of  com- 
merce by  a  decision  that  the  plaintiff  cannot  recover  in  this  action.    It 
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appears  to  me  to  be  for  the  interest  of  oommerce,  that  no  person  should 
take  a  security  of  this  kind  from  another  without  using  reasonable  cau- 
tion. If  he  take  such  security  from  a  person  whom  he  knows,  and  whom 
lie  can  find  out,  no  complaint  can  be  made  of  him.  In  that  case  he  has 
done  all  any  person  could  do.  But  if  it  is  to  be  laid  down  as  the  law  of 
the  land,  that  a  person  may  take  a  security  of  this  kind  from  a  man  of 
whom  he  knows  nothing,  and  of  whom  he  makes  no  inquiry  at  all,  it 
appears  to  me  that  such  a  decision  would  be  more  injurious  to  commerce 
than  conyenient  for  it,  by  reason  of  the  encouragement  it  would  afford 
to  the  purloining,  stealing,  and  defrauding  persons  of  securities  of  this 
sort.  The  interest  of  ^commerce  requires  that  bon&  fide  and  real  r«9iA-i 
holders  of  bills,  known  to  be  such  by  those  with  whom  they  are  I-  -■ 
dealing,  should  have  no  difficulties  thrown  in  their  way  in  parting  with 
them.  But  it  is  not  for  the  interest  of  commerce  that  any  individual 
should  be  enabled  to  dispose  of  bills  or  notes  without  being  subject  to 
inquiry.  I  think  the  sooner  it  is  known  that  the  case  of  Lawson  y. 
Weston  is  doubted,  at  least  by  this  Court,  the  better.  I  wish  doubts  had 
been  cast  on  that  case  at  an  earlier  time.  If  that  had  been  done,  this 
plaintiff  probably  would  not  haye  suffered.  Coming  to  the  facts  of  this 
case,  they  are  these,  that  the  young  man,  acting  according  to  the  course 
which  the  plaintiff  when  he  was  present  followed,  gaye  money  for  this 
bill  to  a  person  of  whom,  though  he  supposed  he  knew  him,  he  really 
knew  nothing.  This  is  done  at  a  yeiy  early  hour,  between  nine  and  ten 
in  the  morning  on  the  day  after  the  bill  was  lost.  I  cannot  help  saying 
that  that  practice,  in  the  plaintiff's  business  of  a  bill  broker,  is  a  practice 
inconvenient  for  the  reasons  I  have  already  given.  It  seems  to  me,  that 
it  is  a  great  encouragement  to  fraud,  and  it  is  the  duty  of  the  Court  to 
lay  down  such  rules  as  will  tend  to  preyent  fraud  and  robbery,  and  not 
give  encouragement  to  them.  For  these  reasons,  notwithstanding  all  the 
unfeigned  reverence  I  feel  for  everything  that  fell  from  Lord  Kenyon,  by 
whom  Lawson  y.  Weston  was  decided,  I  cannot  think  the  view  taken  by 
that  learned  lord  at  that  time  was  a  correct  one ;  and  that  being  so,  I  am 
of  opinion  that  this  rule  ought  to  be  discharged. 

Baylet,  J.— I  agree  that  the  way  in  which  my  Lord  Chief  Justice  put 
this  case  for  the  consideration  of  the  jury,  by  asking  what  would  be  the 
case  if  a  man  were  to  put  over  his  shop,  «  Bills  discounted  for  strangers, 
if  they  have  good  names  on  them,  without  any  questions  being  asked,'' 
was  a  yery  strong  way  of  putting  the  case  for  their  consideration.  But  I 
think  it  was  no  more  than  the  facts  of  this  case  warranted,  and  that  he  was 
putting,  as  a  general  proposition,  that  which  exactly  squared  with  the  par- 
ticular facts  of  this  case.  If  a  man  commonly  dealt  in  that  way;  (and  it 
appeared  to  be  the  plaintiff's  habit  as  a  broker,)  it  would  warrant  such  an 
advertisement  as  that  which  was  described.  If  in  general  that  was  not  the 
^plaintiff's  course  and  habit,  then  in  this  particular  instance  he  r«o4-i-i 
deviated  from  his  general  course.  In  this  case  a  party  goes  to  a  I-  -I 
shop  between  nine  and  ten  in  the  morning  to  get  a  bill  discounted ;  the 
derk  does  not  know  his  name ;  he  thinks  he  knows  his  features ;  he  does 
not  know  where  he  lives;  he  knows  nothing  at  all  about  him.  The 
bill  is  left  for  two  hours,  and  at  the  expiration  of  that  time  the  party 
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eomes  back  again;  and  the  clerk  then  has  the  opportunity  of  asking 
nameS;  and  whether  he  came  on  his  own  aocoont,  or  from  any  and  what 
house.  No  question  of  that  description  is  put  to  him.  Under  these  cir- 
cumstances, I  think  it  was  the  duty  of  my  Lord  Ohief  Justice  to  put  it 
to  the  consideration  of  the  jury  whether  there  was  due  caution  used  by 
that  party  in  that  particukr  instance.  If  there  was  not  due  caution  used, 
the  plaintiff  has  not  discounted  this  bill  in  the  usual  and  ordinary  course 
of  business,  or  in  that  way  in  which  business  properly  and  rightly  con- 
ducted would  have  required.  But  it  is  said  that  the  question  usually 
submitted  for  the  consideration  of  the  jury  in  oases  of  this  description, 
up  to  the  period  of  time  at  which  my  Lord  Chief  Justice's  direction  was 
given,  has  been  whether  the  bill  was  taken  bona  fide,  and  whether  a  val- 
uable consideration  was  given  for  it.  I  admit  that  has  been  generally 
the  case ;  but  I  consider  it  was  parcel  of  the  bond  fides  whether  the 
plaintiff  had  asked  all  those  questions  which,  in  the  ordinary  and  proper 
manner  in  which  trade  is  conducted,  a 'party  ought  to  ask.  I  think, 
from  the  manner  in  which  my  Lord  Chief  Justice  presented  this  case  to 
the  consideration  of  the  jury,  he  put  it  as  being  part  and  parcel  of  the 
bona  fides;  and  it  has  been  so  put  in  former  cases.  Li  the  case  of  Mil- 
ler V.  Bace,  1  Burr.,  Lord  Mansfield  says, — <<  Here  an  innkeeper  took 
the  note  bona  fide  in  his  business  from  a  person  who  made  the  appear^ 
ance  of  a  gentleman.  Here  is  no  pretence  or  suspicion  of  collusion  with 
the  robber.  For  this  matter  was  strictly  inquired  and  examined  into  at 
the  trial ;  and  is  so  stated  in  the'  case  that  he  took  it  for  a  full  and 
valuable  consideration,  in  the  usual  course  of  business.  Indeed,  if  there 
had  been  any  collusion,  or  any  circumstance  of  unfair  deailng,  the  case 
had  been  much  otherwise.'^  Now,  the  question  which  my  Lord  Chief 
r«94.91  ''^^^^^^  ^^  P^^  ^  ^^^  consideration  of  the  jury,  whether  *a 
I-  J  party  uses  due  caution  or  not,  is,  in  other  words,  putting  to  them 
whether  he  took  it  in  the  usual  course  of  business ;  for  the  course  of 
business  must  require,  in  the  usual  and  ordinary  manner  of  conducting 
it,  a  proper  and  reasonable  degree  of  caution  necessary  to  preserve  the 
interest  of  trade.  The  next  case  in  order  of  time,  is  Grant  v.  Yaughan. 
Mr.  Justice  Wilmott  there  says, — <<  The  note  appears  to  have  been  taken 
by  him  fairly,  and  bond  fide  in  the  course  of  trade,  and  even  with  the 
greatest  caution.  He  made  inquiry  about  it,  and  then  gave  the  change 
for  it;  and  there  is  not  the  least  imputation  or  pretence  of  suspicion  that 
he  had  any  notice  of  its  being  a  lost  note.''  That  learned  Judge  did  not 
consider  the  question  of  bona  fides  to  be  merely  whether  the  note  was 
taken  by  a  party  without  having  any  real  suspicion  in  his  own  mind,  but 
whether  he  had  taken  it  in  the  usual  course  of  trade,  and  with  caution. 
In  Peacock  v.  Rhodes,  a  shopkeeper  at  Scarborough  took  from  a  perfect 
stranger  a  bill  of  exchange.  The  latter  bought  certain  goods  in  the  way 
of  the  plaintiff's  trade.  Lord  Mansfield  says, — <<  The  question  of  mala 
fides  was  for  the  consideration  of  the  jury.  The  circumstance  that  the 
buyers  and  the  drawers  were  strangers  to  the  plaintiff,  and  that  he  took 
the  bill  for  goods  on  which  he  had  a  profit,  were  grounds  of  suspicion 
very  fit  for  their  consideration.  But  they  have  considered  them,  and 
have  found  it  was  received  in  the  course  of  tradc;  and  therefore  the  case 
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ifl  clear."  Then  if  in  that  case  those  were  qnestioiia  fit  for  the  oonsider- 
ati<m  of  a  jurj,  as  part  and  parcel  of  the  question  of  bona  fides,  is  it  not 
also  a  fit  and  proper  question  for  their  consideration;  (when  the  point  to 
be  decided  is  whether  a  man  has  acted  bon&  fide  or  not,)  whether  he  has 
inquired  with  that  degree  of  caution  which,  in  the  ordinary  course  of  trade^ 
a  prudent  trader  ought  tp  use  ?  That  was  the  question  propounded  by 
my  Lord  Chief  Justice  in  his  direo  tien  to  the  jury ;  and  they  have  exer- 
cised their  judgment  on  it.  I  think  the  question  was  a  fit  question  for  their 
decision^  and  I  think  their  decision  was  one  with  which  we  are  not  at 
liberty  to  quarrel.  On  the  contrary,  it  appears  to  me  to  be  material  for 
the  interests  of  trade,  to  lay  down  as  a  rule  that  a  party  cannot  in  law 
be  considered  to  act  bond  fide,  or  with  due  caution  and  due  diligence,  if 
he  takes  a  bill  of  exchange  from  a  ^person  whose  features  alone  r^oiQi 
he  knows,  without  knowing  what  his  name  is,  where  he  lives,  or  ^  J 
whether  he  is  a  person  with  whom  he  has  been  in  the  habit  of  trading. 
If  we  were  to  say  that  in  this  instance  there  had  been  due  caution,  it 
woald  certainly  be  giving  a  great  facility  to  the  disposal  of  bills  of  ex- 
change which  have  been  lost  or  stolen,  by  persons  who  have  found  or 
dishonestiy  obtained  them.  For  these  reasons  it  appears  to  me  that  my 
Lord  Chief  Justice  took  the  right  view  of  this  case;  that  it  was  con- 
sifltent  with  the  doctrine  laid  down  in  former  cases ;  and  that  the  deci- 
sion of  the  jury  was  warranted  by  the  evidence. 

HoLROYD,  J. — ^I  think  the  rule  was  correctly  laid  down  to  the  jury 
by  my  Lord  Chief  Justice,  and  that  there  is  no  ground  for  granting  a 
new  trial.  A  party  who  discounts  a  bill  which  has  been  stolen  is  bound 
to  show,  not  only  that  a  good  consideration  was  really,  and  bona  fide 
given  for  the  biU,v(although  that  of  itself  would  tend  to  the  establishing 
of  the  other  point  requisite  for  him  to  show,)  but  he  must  also  make  it 
appear  to  the  satisfaction  of  the  jury  that  he  actually  took  it  bon&  fide. 
If  he  takes  it  with  a  view  to  profit  arising  from  interest  or  commission, 
under  circumstances  affording  reasonable  ground  of  suspicion,  without 
inquiring  whether  the  party  of  whom  he  takes  it  came  by  it  honestly  or 
not,  or  if  he  takes  it  merely  because  it  is  drawn  upon  a  good  acceptor, 
then  he  takes  it  at  a  risk,  (or  what  ought,  in  the  contemplation  of  a  rea- 
sonable man,  to  be  a  risk,)  whether  the  bill  be  stolen  or  not;  he  takes  it 
at  his  peril.  I  cannot  agree  to  the  doctrine  laid  down  in  Lawson  v. 
Weston.  The  question  whether  a  bill  or  note  has  been  taken  bona  fide, 
involves  in  it  the  question  whether  it  has  been  taken  with  due  caution. 
It  is  a  question  of  fact  for  the  jury,  under  all  the  circumstances  of  the 
case,  whether  a  bill  has  been  taken  bona  fide  or  not;  and  whether  due 
and  reasonable  caution  has  been  used  by  the  person  taking  it.  And  if  a 
bill  be  drawn  upon  parties  of  respectability  capable  of  answering  it,  and 
another  person  discounts  it  merely  because  the  acceptance  is  good, 
without  using  due  caution,  and  without  inquiring  how  the  holder  came 
by  it,  I  think  that  the  law  will  not,  under  such  circumstances,  assist  the 
parties  so  taking  the  '''bill,  in  recovering  the  money.  If  the  bill  be  r^oAA-i 
taken  without  using  due  means  to  ascertain  that  it  has  been  hon-  L  J 
estly  come  by,  the  party  so  taking  on  himself  the  risk  for  gain  must 
take  the  consequence  if  it  should  turn  out  that  it  waa  not  honestiy  ac« 
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quired  by  the  person  of  whom  he  receiyed  it.  Here  the  person  in  pos- 
session of  the  bill  was  a  perfect  stranger  to  the  plaintiff,  and  he  dis- 
oonnted  it,  and  made  no  inquiry  of  whom  the  bill  had  been  obtained,  or 
to  whom  ho  was  to  apply  if  the  bill  should  not  be  taken  up  by  the 
acceptor.  I  think  those  circumstances  tend  strongly  to  show  that  the 
party  who  discounted  the  bill  did  not  choose  to  make  inquiry,  but  sup- 
posing the  questions  might  not  be  satisfactorily  answered,  rather  than 
refuse  to  take  the  bill,  took  the  risk  in  order  to  get  the  profit  arising 
from  commission  and  interest.  I  am  therefore  of  opinion  that  the  direc- 
tion of  my  Lord  Chief  Justice  to  the  jury  was  correct  in  point  of  law, 
and  that  they  have  drawn  the  proper  conclusion,  and  that  there  is  no 
ground  for  granting  a  new  trial.  Bule  discharged. 


IIL— CEOOK  V.  JADIS. 

Jan.  17,  1834.^E.    6  B.  &  Ad.  909.    Eng.  Com.  Law  Bep.  toI.  27. 

Assumpsit  by  the  plaintiff,  as  indorsee,  against  the  defendant,  as  the 
drawer  of  a  bill  of  exchange,  dated  the  23d  of  May,  1881,  for  £1000, 
accepted  by  Lord  Foleyy  and  payable  eleven  months  after  date.  Plea, 
general  issue. 

At  the  trial  before  Dbnman,  C.  J.,  at  the  Middlesex  Sittings  after 
last  Michaelmas  Term,  the  defence  was,  that  the  bill,  as  between  the 
drawer  and  acceptor,  was  a  mere  accommodation  bill,  and  had  been  issued 
by  the  defendant  to  a  bill  broker  to  get  discounted;  and  that  the  latter 
had  fraudulently,  and  without  any  authority,  sold  it  to  one  Howard,  for 
whom  the  plaintiff  discounted  it.  On  the  evidence  it  was  contended, 
that  the  plaintiff  had  not  used  due  caution,  and  that  he  had  taken  the 
rt9451  ^^^^  under  circumstances  which  ought  to  have  excited  the  *sus- 
1-  -J  picion  of  a  prudent  man ;  that  the  bill  had  not  been  fairly  ob> 
tained,  and  therefore  he  was  not  entitled  to  recover.  Lord  DiNBfAN,  G. 
J.,  told  the  jury  to  find  for  the  plaintiff,  if  they  thought  he  had  not  been 
guilty  of  gross  negligence  in  taking  the  bill  under  the  circumstances 
given  in  evidence.     A  verdict  having  been  found  for  the  plaintiff, 

Sir  James  Scarlett  now  moved  for  a  new  trial,  on  the  ground  that  the 
true  question  which  ought  to  have  been  submitted  to  the  jury  was,  whether 
the  plaintiff  had  taken  the  bill  under  circumstances  which  ought  to  have 
excited  the  suspicion  of  a  prudent  man ;  Down  v.  Hailing. 

Denman,  C.  J. — I  used  the  expression  gross  negligence  advisedly,  be- 
cause I  thought  nothing  less  ought  to  have  prevented  the  plaintiff  from 
recovering  on  the  bill. 

LiTTLEDALE,  J. — There  must  be  gross  negligence,  at  least,  in  a  case 
like  the  present,  to  deprive  a  party  of  his  right  to  recover  on  a  bill  of 
exchange. 

Taunton,  J. — ^I  think  the  case  was  properly  submitted  to  the  jury. 
I  cannot  estimate  the  degree  of  care  which  a  prudent  man  should  take. 
The  question  put  by  the  Lord  Chief  Justice,  whether  the  plaintiff  was 
guilty  of  gross  negligence,  was  more  definite  and  appropriate. 
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Pattbbon,  J. — ^I  never  could  iinderBiand  what  is  meant  by  a  part/g 
taking  a  bill  under  oiroumstanoes  which  ought  to  have  excited  the  8U»> 
picioQ  of  a  prudent  man.  Rule  refused. 


IV.— BACKHOUSE  v.  HARRISON. 

Jan.  31, 1834.^E.    6  B.  &  Ad.  1098.    Eng.  Com.  Law  Reps.  yoI.  27. 

Assumpsit  bj  the  plaintiff,  an  officer  of  the  York  Oitj  and  County 
Bank  Company,  upon  two  bills  of  exchange,  for  •£26, 19t.  9(2.,  r^n^/t-i 
and  £20f  indorsed  to  the  Company,  against  the  defendant  as  an  I-  J 
indorser. 

At  the  trial  ^before  Alderson,  J.,  at  the  Yorkshire  Spring  Assizes, 
1833,  it  appeared  that  about  two  o'clock,  p.  m.,  on  the  25th  of  Septem* 
her  1832,  (being  the  first  day  of  Howden  fair,)  a  man  dressed  like  a  sailor, 
accompanied  by  another  person  dressed  in  the  same  manner,  came  to  the 
Oompany^s  office  at  Howden,  and  requested  one  Clongh,  their  Clerk,  who 
managed  their  business  there,  to  discount  the  bill  of  £26,  19<.  9^.  The 
bill  being  much  discolored,  Clough  asked  how  it  came  to  be  so.  The 
man  said  it  had  fallen,  with  his  pocket-book,  into  the  Knottingley  and 
Ooole  Canal,  and  that  he  had  been  searching  two  days  and  two  nights 
for  it  This  statement  was  corroborated  by  his  companion.  Clough 
then  looked  at  the  bill,  and  seeing  the  names  of  J.  and  R.  Harrison  upon 
it,  asked  the  man  how  he  came  by  it.  He  said  he  had  got  it  from  those 
gentlemen  in  payment  of  a  cargo  of  coals ;  that  he  had  two  Vessels  in 
which  he  traded  between  Hull  and  the  West  Riding,  and  that  he  had 
come  to  Howden  to  purchase  two  horses  to  draw  his  vessels  up  and  down 
the  canal.  Clough  then  agreed  to  discount  the  bill,  and  offered  it  to  the 
man  to  indorse,  but  he  said  he  could  not  write,  upon  which  Clough  wrote 
die  name  given  to  him  by  the  man  (William  Moore,)  to  which  the  latter 
affixed  his  mark.  Clough  stated,  in  evidence,  that  it  was  not  uncommon 
for  persons  unable  to  write  to  have  such  bills.  Having  received  the 
money  for  this  bill,  the  man  produced  the  other  bill,  and  said,  that  if  the 
money  he  had  received  was  not  sufficient  to  pay  for  the  horses,  he  would 
return  and  get  the  second  bill  discounted.-  In  an  hour  and  a  half  he  re« 
tamed  for  that  purpose,  and  Clough  discounted  the  bill  for  d620.  Clough 
asked  the  man  if  he  was  known  in  the  town.  He  said  he  did  not  know 
anyone  there. 

For  the  defendant  it  was  proved,  that  the  bills  in  question  were  lost 
by  a  sister  of  the  defendant,  she  having  dropped  her  reticule  contain- 
ing them  into  the  canal  between  Ooole  and  Knottingley,  on  the  9th  of 
September  1832,  and  that  the  reticule  and  its  contents  were  found  by 
Moore.  It  was  proved  by  a  clerk  of  the  Bank  of  England,  that  it  was 
the  practice  there,  and  a^all  its  branch  banks,  not  to  discount  bills  for 
strangers  *without  reauiring  a  reference ;  nor  to  exchange  Bank  r«047'i 
of  England  notes  fpr^trangers,  and  certainly  not  a  dirty  bill  for  L  ^ 
a  man  who  could  not  write.  The  same  statement  was  made  as  to  the 
practice  of  several  other  banks.  The  jury  found,  upon  questions  specially 
submitted  to  them  by  the  learned  Judge,  that  the  plaintiff  took  the 
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bills  bona  fide,  but  under  such  cironmBtanoes  that  a  reasonable  oantions 
man  would  not  have  taken  them.  They  also  found,  that  the  defendant 
had  not  used  due  diligence  in  making  the  loss  known.  The  learned 
Judge  then  directed  the  jurj  to  find  a  verdict  for  the  defendant^  but  re- 
served liberty  to  the  plaintiff  to  move  to  enter  a  verdict  for  the  amount 
of  the  bills,  if  the  Oourt  should  be  of  opinion  that  the  defendant,  having 
been  guilty  of  the  first  negligence,  was  thereby  estopped  from  setting  up 
the  negligence  of  the  plaintiff.  F,  Pollock  was  to  have  shown  cause^ 
but  in  his  absence  (Jan.  27th)  the  Court  first  heard 

CrtssweU  for  the  Plaintiff. — If  the  defendant  was  guilty  of  the  first 
negligence,  by  not  advertising  the  loss  of  the  bills,  the  plaintiff  was  en- 
titled to  recover.    [Denman,  0.  J ^Does  not  Easley  v.  Grockford  bear 

on  that  point  ?]     That  was  a  different  case.     There  the  plaintiff  (in  tro- 
ver) proved  that,  in  September  1830,  he  went  to  a  public  meeting,  where 
he  was  robbed  of  a  J8200  Bank  of  England  note.     He  advertised  his 
loss  in  the  newspapers,  and  in  June  1832  the  note  was  traced  to  the  pos- 
session of  the  defendant,  who  stated  that  he  had  received  it  in  payment 
of  a  debt  on  the  Derby,  but  he  could  not  say  from  whom.     The  jury 
found  a  verdict  for  the  plaintiff,  and  that  the  note  was  received  by  the 
defendant  without  due  circumspection.     A  rule  was  obtained  for  a  new 
trial,  on  the  ground  that  the  plaintiff  (who  had  lost  the  note)  had  not 
taken  due  care  of  his  property,  but  was  instrumental  to  his  own  loss  in 
going  to  a  mixed  assembly  with  a  large  sum  of  money  in  his  pocket. 
The  Court  thought  that  the  plaintiff's  negligence,  in  having  attended  a 
mixed  meeting  with  so  large  a  sum,  did  not  confer  a  title  to  the  note  on 
the  defendant,  who  had  received  the  note  without  ordinaay  care  ;  and 
that  the  latter  had  no  title  as  against  the  real  owner.     Here  the  action 
is  brought  by  a  banker,  who  discounted  these  bills,  against  an  indorser, 
r-MAQ-y  ^^^  ^^^^  them.     ^Assuming  that  the  want  of  due  caution  in  a 
L        -1  person  discounting  a  bill,  though  he  does  it  bon&  fide,  may  be  in- 
sisted upon  in  an  action  by  the  real  owner  in  an  ordinary  case,  still  the 
owner  is  not  at  liberty  to  allege  it,  if  he  himself  has  been  guilty  of  the 
first  negligence,  and  thereby  in  some  measure  instrumental  to  the  loss 
which  he  seeks  to  throw  upon  the  holder.     But,  secondly,  it  is  no  de- 
fence that  the  plaintiff  took  the  bill  bon&  fide,  but  under  circumstances 
which  ought  to  have  excited  the  suspicion  of  a  prudent  man  that  it  had 
not  been  fairly  obtained.     The  defendant  is  bound  to  show  that  the  plain- 
tiff was  guilty  of  gross  negligence  at  least.     [Taunton,  J. — ^That  point 
was  decided  by  us  this  Term  in  Crook  v.  Jadis.]    The  question,  whether 
a  bill  or  note  has  been  taken  bon&  fide,  involves  in  it  the  question,  whether 
it  had  been  taken  with  due  caution,  per  Holroyd,  J.,  in  Gill  v.  Cubitt, 
8  B.  &  C.  477 :  Bayley,  J.,  there  said,  that  he  considered  it  was  parcel 
of  the  bond,  fides,  whether  the  plaintiff  had  asked  all  those  questions  which, 
in  the  ordinary  and  proper  mode  in  which  trade  is  conducted,  a  party 
ought  to  ask ;  and  in  a  case  at  Nisi  Prius,  a  few  days  ago,  Parke  J.,  ex- 
pressed his  opinion  that  negligence  only  bore  upon  the  question  of  bona 
fides.     The  attempt  to  insist  on  want  of  caution,  as  distinguished  from 
want  of  good  faith,  has  only  led  to  inconvenience.     The  plaintiff,  then, 
is  entitled  to  a  verdict,  because  gross  negligence  was  not  proved :  and 
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ttssamiiig  that  the  fkct  of  the  plaintiff  having  taken  this  bill  bond  fide^ 
bat  under  cireumstances  which  onght  to  have  excited  the  suspicion  of  a 
prudent  man,  would  have  been  a  defence  in  an  ordinary  case,  stiU  the 
defendant,  not  having  given  notice  to  the  public  of  his  loss,  is  estopped 
from  making  that  defence.  Such  notice  might  have  prevented  the  plain* 
tiff  from  discounting  the  bills.  [Denman,  G.  J.  In  Snow  v.  Peacock, 
8  Bing.  410,  Best  C.  J.,  says,  that  one  who  has  lost  a  note  payable  to 
bearer,  ought  immediately  to  give  notice  of  his  loss  ta  the  public,  in  such 
a  manner  as  is  most  likely  to  prevent  innocent  persons  from  taking  it.] 

^.  PoUoch  and  Martin  afterwards  showed  cause.  The  defendant,  by 
not  having  given  notice  to  the  public  of  the  loss  of  the  bills,  is  not  estop* 
ped  from  saying  that  the  plaintiff  took  them  under  circumstances  which 
would  have  excited  the  suspicion  *of  any  prudent  man;  and  that  r^nAq-y 
is  a  su£Gicient  defence  to  this  action.  His  misconduct  in  not  hav-  ^  J 
ing  advertised  his  loss  to  the  public,  would  be  no  answer  to  an  action  of 
trover  brought  by  him  to  recover  the  bills.  The  property  in  the  bills 
was  at  one  time  in  the  defendant.  The  question  is.  Whether  he  has 
parted  with  them  under  circumstances  which  divested  the  property  ?  If 
it  still  continued  to  be  in  him,  and  another  party  discounted  the  billS| 
under  circumstances  of  suspicion  which  did  not  warrant  his  doing  so,  the 
owner  may  recover  them  in  trover.  In  the  case  of  a  collision  of  two 
ships,  if  an  error  has  been  committed  in  the  management  of  either,  the 
owner  of  that  ship  will  have  no  right  of  action  against  the  owner  of  the 
other.  The  plaintiff  acquired  no  property  in  the  bills  under  the  circum- 
stances in  which  he  took  them.  The  fact  of  the  defendant  not  having 
advertised  their  loss  cannot  estop  him  from  saying  that  the  plaintiff  had 
DO  property  in  them.  The  plaintiff  took  the  bills  under  circumstances 
which  gave  him  no  right  to  hold  them,  and  the  defendant's  omission  to 
advertise  will  not  confer  that  right.  The  finding  of  the  jury  is  sufficient 
to  entitle  the  defendant  to  a  verdict.  That  the  banking  company  could 
acquire  no  property  in  the  bills,  having  taken  them  under  circumstances 
in  which  a  reasonable  and  cautious  man  would  not  have  taken  them,  is 
well  established;  Gill  v.  Cubitt^  8  B.  &  C.  466;  Down  v.  Hailing,  4 
B.  k  G.  380. 

Penman,  G.  J ^This  case  involves  a  mixed  question  of  law  and  fact. 

The  law  upon  the  subject  is  not  very  .well  settled ;  and  I  think  the  rule 
should  be  absolute,  if  not  for  entering  a  verdict  for  the  plaintiff,  at  least 
for  a  new  trial.  I  think,  upon  the  whole,  that  the  plaintiff  is  entitled 
to  recover.  To  constitute  a  valid  defence  to  the  action,  it  was  incum- 
bent on  the  defendant  to  show  that  the  agent  of  the  banking  company 
who  discounted  the  bills  had  been  guilty  at  least  of  gross  negligence. 
The  finding  of  the  jury  does  not  go  to  anything  like  that  extent ;  nor 
was  there  any  evidence  to  warrant  such  a  finding.  Then  as  to  the  other 
question,  whether  negligence  in  the  loser  of  a  bill  or  note  will  deprive 
him  of  a  defence  which  he  otherwise  would  have  against  the  holder,  that 
must  depend  on  the  circumstances  of  each  particular  case.  But  I 
*must  say  that  I  think  the  omission  of  the  defendant  here,  to  rMRA-i 
advertise  the  loss  of  bills  which  had  gone  to  the  bottom  of  a  i-  J 
canal;  was  not  such  negligence  as  to  deprive  him  of  the  right  of  defence 


178  BOSS    ON    OOMMSBOIAL    LAW. 

which  he  otherwise  might  haye  had.  As  the  finding  of  the  jury  with 
respect  to  the  plaintiff's  want  of  caution  was  no  answer  to  this  action, 
and  the  plaintiff  must  ultimatelj  recoyer,  it  might  perhaps  be  more  to 
the  defendant's  adyantage  that  a  rule  should  be  made  absolute  for  enter-^ 
ing  a  yerdict  for  the  plaintiff  than  for  a  new  trial ;  but  at  all  eyents  it 
must  be  made  absolute  for  a  new  trial. 

LiTTLEDALBy  J. — ^It  was  uo  defence  to  the  action  that  the  plaintiff 
took  the  bill  under  circumstances  which  ought  to  haye  excited  the  sus- 
picion of  a  prudent  man  that  it  had  not  been  fairly  obtained :  the  defen- 
dant was  bound  to  show  that  the  plaintiff  had  been  guilty  of  gross  negli- 
gence. That  was  decided  in  Crook  y.  Jadis.  The  plaintiff  is  therefore 
entitled  to  recoyer. 

Taunton,  J. — Crook  y.  Jadis  shows  that  the  plaintiff  is  entitled  to 
recoyer,  unless  gross  negligence  has  been  made  out.  That  was  not  found 
by  the  jury,  and  I  think  the  negligence  proyed  was  not  sufficient  to  hayo 
warranted  such  a  finding.     The  other  point,  therefore,  does  not  arise. 

Patt£SON,  J — The  learned  Judge  has  reseryed  liberty  to  the  plain- 
tiff to  moye  to  enter  a  yerdict,  if  the  Court  should  be  of  opinion  that  the 
defendant,  who  is  found  by  the  jury  to  haye  been  guilty  of  the  first 
negligence  by  not  adyertising  the  loss  of  the  bills,  is  thereby  estopped 
from  setting  up  the  plaintiff's  want  of  due  caution  as  a  defence  to  the 
action.  We  cannot,  therefore,  order  a  yerdict  to  be  entered  for  the 
plaintiff  without  deciding  the  point  reseryed  by  the  learned  Judge^ 
whether  or  not  the  defendant  was  so  estopped;  but  I  think  it  unneces* 
sary  to  decide  that  point,  because  I  am  of  opinion  that  the  first  fact 
found  by  the  jury  did  not  amount  to  a  defence  to  the  action.  I  haye 
no  hesitation  in  saying  that  the  doctrine  first  laid  down  in  Gill  y.  Cubitt^ 
8  B.  &  C.  466,  and  acted  upon  in  other  cases,  that  a  party  who  takes  a 
bill  under  circumstances  Jihich  ought  to  haye  excited  the  suspicion  of  a 
r*2^11  P^^^®^^  m9sx,  canii(A»  recoyer,  *has  gone  too  far,  and  ought  to  be 
I>  J  restricted.  I  caKk  perfectly  understand  that  a  party  who  takes  a 
bill  fraudulently,  or  under  such  circumstances  that  he  must  know  that 
the  person  offering  it  to  him  has  no  right  to  it,  will  acquire  no  title ;  but 
I  neyer  could  understand  that  a  party  who  takes  the  bill  bon&  fide,  but 
under  the  circumstances  mentioned  in  Gill  y.  Cubitt,  does  not  acquire  a 
property  in  it.  I  think  the  fact  found  by  the  jury  here,  that  the  plain- 
tiff took  the  bills  bon§,  fide,  but  under  such  circumstances  that  a  reason- 
able cautious  man  would  not  haye  taken  them,  was  no  defence.  The 
rule  must  be  absolute  for  a  new  trial. 

Bule  absolute  for  a  new  trial. 


^  In  Qoodman  y.  Harvey,  4  A.  &  E.  870,  Lord  Denman  obserred, — "  I  be- 
lieve we  are  all  of  opinion,  that  gross  negligence  only  would  not  be  a  sufficient 
answer  where  a  party  has  ffiven  consideration  for  the  bill.  Gross  negligence 
may  be  evidence  of  mala  fides,  but  is  not  the  same  thing.  We  have  shaken 
off  the  last  remnant  of  the  contrary  doctrine."  See  also  Uiher  v.  Rich,  10  A. 
&  E.  784. 
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THE  PROPERTY  OF  £XOH£QU£R  BILLS  PASSES  BT  DELIVERY  LIKE  PRO* 
MISSORY  NOTES  AND  BILLS  OF  EXOHANOE  INDORSED  IN  BLANK. 

WOOKET  V.  POLE. 

Michaelmas  Term,  1820.  —  E.    4  B.  ft  Al.  1.    Bng.  Oom.  Law  Reps.  vol.  6. 

This  was  an  action  of  troyer  for  an  exchequer  bill^  for  the  payment 
of  ^1^000;  and  interest.  The  defendants  pleaded  the  general  issue ;  and 
the  cause  coming  on  to  be  tried  at  the  sitting  in  London^  after  Michael- 
mas Term,  1818,  before  the  Lord  Chief  Justice,  a  verdict  was  found  for 
the  plaintiff,  subject  to  the  opinion  of  the  Court  upon  the  following 
case: — 

The  plaintiff  was,  on  1st  November,  1817,  proprietor  and  •pos-  r^oftoi 
sessor  of  a  legal  and  valid  exchequer  bill,  worded  and  signed  as  L  J 
follows:— "No.  8333,  12  May,  1817.— By  virtue  of  an  Act  of  Parlia- 
ment,  quinquagesimo  Septimo  Geo.  III.  Regis,  for  raising  the  sum  of 
jS24,000,000  by  exchequer  bills,  for  the  service  of  the  year  1817,  this 
bill  entitles  or  order,  to  one  thousand  poundS| 

with  intercist  after  the  rate  of  two  and  a  half  per  centum  per  diem,  pay- 
able out  of  the  first  aids  or  supplies  to  be  granted  the  next  session  of 
Parliament,  and  this  bill  is  to  be  current  and  pass  in  any  of  the  publio 
revenues,  aids,  taxes,  or  supplies,  or  at  the  receipt  of  exchequer  at  West- 
minster after  the  15th  day  of  April.  Dated  at  the  Exchequer  the  12th 
day  of  May,  1817.  If  the  blank  is  not  filled  up^  the  bill  will  be  payable 
to  bearer. 
«  GrenvUlt. 

"N.B — ^The  cheques  must  not  be  cut  off.'' 
Early  in  the  month  of  November  the  plaintiff  sent  such  exchequer 
bill  by  his  wife  to  Messrs.  Pawsey  and  Eaton,  who  were  then  stock- 
brokers, cairyiDg  on  business  in  copartnership,  for  the  purpose  of  being 
sold,  and  tht  wife  delivered  it  to  them,  with  orders  to  sell  it  for  the 
plaintiff,  and  tc  invest  the  proceeds  of  such  sale  in  five  per  cent,  stock, 
in  the  plaintiff's  lame.     They,  however,  did  not  sell  the  exchequer  bill 
as  they  were  direc^^d,  nor  did  they  buy  any  stock  for  the  plaintiff,  but 
took  the  bills  so  o^.livered  to  them  to  the  defendants,  (who  carry  on 
business  in  partnersup  as  bankers,  and  with  whom  Pawsey  and  Eaton 
bad  a  banking  accouit,)  deposited  it  with  them^  the  same  still  continuing 
in  blank  as  to  the  namQ  of  any  payee,  and  in  consequence  of  such  de*- 
posit,  got  them  to  place  to  the  credit  of  their  banking  account  a  sum  of 
£800  on  the  7th  Novemier  afterwards,  and  another  sum  of  £200  on  the 
8th  of  the  same  month,  kfore  the  defendants  had  any  knowledge  of  the 
circumstances  or  terms  u^n  which  Pawsey  and  Eaton  held  the  same 
bill ;  but  the  defendants  dil  not  place  the  exchequer  bill  to  the  credit  of 
Pawsey  and  Eaton.     The  later  afterwards,  at  various  times,  paid  in  to 
the  credit  of  their  banking  account  with  the  defendants,  moneys  amoantF 
ing  to  £300  and  upwards,  ail  also  drew  moneys  out  at  various  times  | 
and  on  the  27th  January,  1818  they  had  drawn  out  of  defendants'  hands 
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all  the  fundfl  to  their  credit  within  j646  10<.;  and  the  ^balance 
still  remains  unsettled.  The  plaintiff,  as  soon  as  he  was  informed 
of  this  misconduct  of  Pawsey  and  Eaton,  being  the  14th  January,  1818| 
applied  to  the  defendants,  explained  the  facts,  and  required  to  have  «he 
exchequer  bill  in  question  delivered  up  to  him ;  but  the  defendants  re- 
fused to  deliver  it  up  to  the  plaintiff,  saying  they  had  advanced  money 
to  Pawsey  and  Eaton  on  its  security.  The  defendants  afterwards,  on  the 
27th  January  aforesaid,  sold  the  said  bill  on  their  own  account,  and  re- 
ceived the  proceeds. 

The  case  was  argued  in  last  Easter  Term  by 

Sir  W,  Owen  for  the  Plaintiff. — The  question  in  this  case  is.  Whether 
an  exchequer  bill  is  to  be  considered  as  money  or  goods  ?  If  it  be  of  the 
latter  description,  it  may  be  followed  into  the  hands  of  a  third  person) 
unless  it  be  transferred  by  the  owner  or  under  his  authortity,  or  by  sale 
in  market-overt.  In  the  case  indeed  of  money,  bank-notes,  or  bills  of 
exchange  indorsed  in  blank,  it  has  been  held  that  trover  will  not  lie 
against  a  third  person,  coming  bonst  fide  into  possession,  and  giving  value } 
and  the  reason  assigned  for  this  is,  because  they  are  the  circulation  of 
the  country,  which  would  be  impeded  if  pursued.  They  have  a  fixed 
value ;  money  by  royal  proclamation,  and  notes  and  bills  as  the  repre- 
sentatives of  money ;  but  exchequer  bills  constitute  no  part  of  the  cur- 
rency of  the  country,  nor  are  they  negotiable  instruments.  The  exche- 
quer bills  are  made  for  large  sums,  none  under  J^lOO,  and  so  not  adapted 
for  the  purposes  of  currency.  They  are  issued  under  Ac^s  of  Parlia- 
ment, passed  since  the  Revolution,  and  called  in  at  certain  times  and  paid 
off.  AH  exchequer  bills  of  late  years  have  been  issued  under  various 
regulations,  made  by  the  48  Greo.  III.,  e.  1,  which  have  been  recognized 
by  the  subsequent  Acts,  and,  among  others,  by  the  57  Geo.  UI.,  c.  2, 
under  which  this  bill  issued.  Exchequer  bills  are  sold  in  market-overt 
as  stock,  varying  in  its  value,  being  sometimes  at  a  premium  and  at  others 
at  a  discount.  In  Nightingale  Assignees  v.  Devisme,  it  was  de&ided  that 
stock  could  not  be  considered  as  money ;  and  in  Ford  v.  Hopl:ins,  which 
was  an  action  for  lottery  tickets,  Holt,  C.  J.,  said,  <<That  V  bank  notes, 
exchequer  notes,  or  million-tickets  are  stolen  or  lost,  the  rwner  has  such 
r*2^41  ^^  ^Interest  or  property  in  them,  as  to  bring  an  action  into  what- 
L  J  soever  hands  they  are  come."  Lord  MansfielcJ  indeed,  in  Miller 
Y.  Race,  considers  the  report  in  Ford  v.  Hopkins  as  ^correct  in  making 
Lord  Holt  speak  of  bank  notes,  exchequer  notes,  ayd  lottery  tickets,  as 
like  to  each  other ;  but  what  Lord  Mansfield  says  is  to  lottery  tickets  is 
applicable  to  exchequer  bills ;  he  says,  <<  No  two  inings  can  be  more  un- 
like than  a  lottery  ticket  and  a  bank  note :  lott^y  tickets  are  identical 
and  specific.  Specific  actions  lie  for  them.  Tb^y  may  prove  extremely 
unequal  in  value ;  one  may  be  a  prize  another  a^i&i^^*  Land  is  not  more 
specific  than  lottery  tickets  are.  A  bank  noteis  constantly  and  univers- 
ally, both  at  home  and  abroad,  treated  as  moxey,  as  cash ;  and  paid  and 
received  as  cash ;  and  it  is  necessary  for  thel>arposes  of  commerce,  that 
their  currency  should  be  established  and  soured.''  None  of  these  ob- 
servations apply  to  exchequer  bills,  whi()i,  like  stock,  rise  and  fall  in 
value.    In  Maclish  v.  Ekins^  Say.  73^  it^as  expressly  decided  that  the 
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property  in  a  navy  billy  which  was  payable  to  plaintiff  and  his  assigns, 
woald  not  pass  withoat  assignment.  The  period  of  the  transaction  in 
this  case  is  material;  for  it  takes  place  between  November,  1817,  and 
Jannary,  1818,  and  this  bill  was  not  to  be  taken  in  payment  for  taxes 
till  the  5th  April,  1818.  Till  that  time,  therefore,  it  could  not  be  con- 
sidered as  cash.  Secondly,  If  an  exchequer  bill  is  to  be  considered  in 
the  nature  of  goods,  then  the  stock-broker  was  an  agent  for  selling  the 
exchequer  bill,  and  investing  the  amount  in  5  per  cent,  stock,  and  an 
agent  employed  in  a  specific  act  cannot  bind  his  employer  unless  his  au- 
tbority  be  strictly  pursued.  Fenn  v.  Harrison,  8  T.  R.  757,  Paterson  v. 
Tash,  2  Strange,  1178,  Newsom  v.  Thornton,  6  East,  17,  Daubeney  v. 
Duval,  5  T.  E.  604,  De  Bouohot  v.  Ooldsmid,  5  Ves.  211.  This  is  a 
oase  of  pawning  by  the  broker ;  but  if  it  had  been  a  sale  by  him  it  would 
have  made  no  difference,  Wilkinson  v.  King,  2  Camp.  335. 

Chitty,  contra. — This  is  a  negotiable  instrument,  like  a  bill  of  ex- 
change; it  is  transferable  before  it  is  due,  and  it  is  expressly  stated,  that 
if  the  blank  be  not  filled  up  it  will  be  paid  to  the  bearer.  Such  an  in- 
strument must,  therefore,  in  its  very  ^nature  be  transferable  by  r^nee-i 
delivery ;  and  in  Goldsmid  v.  Gaden,  cited  in  Collins  v.  Martin,  L  J 
1  Bos.  &  Pull.  649,  it  appears  that  the  Lord  Chancellor  was  of  opinion 
that  navy  bills  indorsed  in  blank  passed  by  delivery;  and  in  Collins  v. 
Martin  it  was  held  that  the  property  in  bills  of  exchange  indorsed  in 
blank,  deposited  with  a  banker,  to  be  by  him  received  when  due,  who 
raised  money  upon  them  by  pledging  them  to  another,  passed  to  the 
pledgee,  and  that  the  banker  having  afterwards  become  bankrupt  the  real 
owner  could  not  recover  the  value.  These  authorities  are  expressly  in 
point;  for  it  is  impossible  to  distinguish  an  exchequer  bill,  in  which  the 
blank  is  not  filled  up,  from  a  bill  of  exchange,  or  a  navy  bill  indorsed  in 
blank.  Our.  ad,  vult. 

The  case  stood  over  until  this  Term,  when  there  being  a  difference  of 
opinion  on  the  Bench,  the  Judges  delivered  their  opinions  seriatim. 

BxsT,  J. — ^The  question  which  the  Court  is  called  on  to  decide  is^ 
Whether  exchequer  bills  are  to  be  considered  as  goods,  or  as  the  repre- 
sentatives of  money  ?  and,  as  such,  subject  to  the  same  rules  as  to  the 
transfer  of  the  property  in  them  as  are  applicable  to  money.  The  deli- 
very of  goods  by  a  person  who  is  not  the  owner  (except  in  a  manner  au- 
ihoriced  by  the  owner)  does  not  transfer  the  right  to  such  goods;  but  it 
has  been  long  settled,  that  the  right  to  money  is  inseparable  from  the 
possession  of  it.  I  conceive  that  the  representative  of  money,  which  is 
made  transferable  by  delivery  only,  must  be  subject  to  the  same  rules  as 
the  money  which  it  represents.  It  was  said  by  the  Court,  in  Higgs  y. 
Holiday,  Cro.  Eliz.  746,  « that  where  the  owner  of  money  had  lost  pos- 
session of  it,  he  had  lost  the  property  in  it  because  it  cannot  be  known  f* 
mnd  Lord  Holt,  recogniziDg  this  doctrine  in  the  case  of  Ford  and  Hop- 
Idns,  Salk.  283,  adds,  <<  but  if  bank  notes,  exchequer  notes,  million-tickets, 
or  the  like  are  stolen  or  lost,  the  owner  has  such  an  interest  in  them  as 
to  bring  an  action  into  whatsoever  hands  they  are  come.''  It  is  not  be- 
cause the  loser  cannot  *know  his  money  again  that  he  cannot  re-  r^ogg-i 
cover  it  from  a  person  who  has  fairly  obtained  the  possession  of  I-        J 
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it;  for  if  his  guineas  or  shillings  had  some  priTSte  marks  on  them  by 
which  he  conld  prove  they  had  been  his,  he  conld  not  get  them  back  from 
a  bona  fide  holder.  The  true  reason  of  this  rule  is,  that  by  the  use  of 
money  the  interchange  of  all  other  property  is  most  readily  accomplished. 
To  fit  it  for  its  purpose  the  stamp  denotes  its  Yalue,  and  possession  alone 
must  decide  to  whom  it  belongs.  If  this  be  correct  as  to  money,  it  must 
be  so  as  to  what  is  made  to  represent  money,  and  Lord  Holt  has  himself 
BO  decided.  In  an  anonymous  ease,  Salk.  126,  he  held  that  trover  would 
not  lie  by  one  who  had  lost  a  bill  of  exchange  against  one  who  had  given 
for  it  a  valuable  consideration.  The  same  judgment  was  given  in  the  case 
of  a  lost  bank  note,  in  Miller  v.  Race,  1  Burr.  452.  It  cannot  be  dis- 
puted but  that  this  exchequer  bill  was  made  to  represent  money,  as  much 
as  a  bank  note  or  bill  of  exchange.  It  was  given  for  a  debt  due  from 
Government ;  it  is  payable  (the  blank  not  being  filled  up)  to  bearer,  and 
transferable  by  delivery ;  and  is  on  its  face  made  current,  and  to  pass  in 
any  of  the  public  revenues,  or  at  the  receipt  of  the  exchequer.  But  it 
has  been  said,  these  bills  are  not  used  as  negotiable  instruments,  as  bank 
bills  and  bills  of  exchange  are ;  but  are  the  objects  of  sale.  I  do  not 
see  why  they  should  not  be  used  as  negotiable  instruments :  they  are 
transferred  with  the  same  facility  as  other  bills ;  and  1  know  from  the 
legislature  that  they  may  be  used  in  payments,  for  the  Statutes  direct 
that  they  should  be  received  for  taxes.  We  also  know  that  bills  of  ex- 
change are  as  frequently  sold  as  they  are  delivered  in  payment.  It  is 
the  business  of  bill-brokers  to  negotiate  these  sales.  But  the  great  point 
is,  that  they  are  not  like  goods  taken  on  the  credit  of  the  person  from 
whom  you  receive  them,  but  on  that  of  Government.  The  receiver  never 
inquires  from  whom  they  come,  further  than  to  satisfy  himself  that  they 
are  genuine  bills.  Indeed,  when  they  are  in  blank,  he  has  no  means  of 
ascertaining  from  whom  they  come.  How  could  the  defendants  in  this 
case  find  out  that  this  bill  had  ever  belonged  to  the  plaintiff?  It  is  the 
plaintiff's  own  negligence  in  not  filling  up  the  blank,  that  has  rendered 
P^oey-i  i^  impossible  for  the  defendants  to  ascertain  that  *he  had  any 
L  -I  right  to  it ;  and  it  would,  therefore,  be  inconsistent  with  law  and 
justice  that,  under  such  circumstances,  he  should  be  allowed  to  call  on 
them  to  make  good  the  loss  that  has  arisen  from  the  fraud  of  his  agent. 
It  seems  to  be  the  opinion  of  Lord  Chief  Justice  Lee,  who  pronounced 
the  judgment  of  the  Court  of  King's  Bench  in  Hartop  v.  Hoare,  8  Atkyns, 
60,  that  there  is  no  difference  between  money,  bank  notes,  and  exchequer 
bills.  His  lordship  observes,  that  Lord  Holt  had  decided  in  Ford  v.  Hop- 
kins, *'  That  if  money  is  stolen  and  paid  to  another,  the  owner  can  have 
no  remedy  against  him  that  received  it ;  but  if  bank  notes,  exchequer 
bills,  or  million  tickets,  or  the  like,  are  stolen  or  lost,  the  owner  has  such 
an  interest  or  property  in  them  as  to  bring  an  action  into  whatever  hands 
they  come.''  Lord  C.  J.  Lee  says,  '<  This  must  mean  that  the  owner 
can  bring  an  action  into  whatever  hands  they  come,  without  a  valuable 
eonsideration  paid  for  them;  for  if  it  be  not  thus  understood,  what  Lord 
Holt  says  here  will  not  agree  with  his  former  opinion.''  This  also  gives 
xne  the  authority  of  Lord  Holt  for  saying  that  there  is  no  difference  be- 
tween bank  notes  and  exchequer  notes ;  and  the  same  learned  Judge  has 
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decided  that  bills  of  exchange  pass  as  money.  Should  the  depomt  of  this 
bill  with  the  defendants^  under  the  circumstances  in  which  it  was  depo- 
sited, be  considered  as  pledging  the  bill|  that  circumstance  will  make  no 
difference  if  the  property  in  the  bill  passes  by  delivery.  In  Collins  and 
Martin,  1  Bos.  &  Pall.  648,  a  banker  pledged  bills,  indorsed  in  blank,  which 
had  been  deposited  with  him  by  a  customer.  The  banker  had  no  author- 
ity from  the  owner  to  part  with  these  bills;  but  the  Court  held,  that  with 
respect  to  bills  of  exchange  indorsed  in  blank,  property  and  possession 
are  inseparable.  The  pawnee  had  a  right  to  detain  the  bills  until  the  sum 
raised  on  them  by  the  bankers  was  paid.  On  these  grounds,  I  think 
that  a  nonsuit  should  be  entered  in  this  case. 

HoLROTD,  J. — ^It  has  been  long  and  fully  settled  that  bank-notes  or 
bills,  drafts  on  bankers'  bills  of  exchange,  or  promissory  notes,  either 
payable  to  order  and  indorsed  in  blank,  or  payable  to  bearer,  when  taken 
bon&  fide,  and  for  a  yalaable  consideration,  pass  by  delivery,  and  vest  a 
right  thereto  in  the  transferee,  without  regard  to  the  title  or  want  of  title 
in  the  'person  transfering  them:  This  was  decided,  as  to  a  bank-  r^Ksn 
note,  in  the  case  of  Miller  v.  Race,  I  Burr.  452,  as  to  a  draft  on  I-  -I 
a  buiker  in  Grant  v.  Yaughan,  3  Burr.  1516,  and  as  to  a  bill  of  ex- 
change indorsed  in  blank,  in  Peacock  v.  Rhodes,  Doug.  636.  Those 
eases  have  proceeded  on  the  nature  and  effects  of  the  instruments,  which 
have  been  considered  as  distinguishable  from  goods.  In  the  case  of 
goods,  the  property,  except  in  market-overt,  can  only  be  transferred  by 
(he  owner,  or  some  person  having  either  an  express  or  implied  authority 
from  him;  and  no  one  can,  by  his  contract  or  delivery,  transfer  more 
than  his  own  right,  or  the  right  of  him  under  whose  authority  he  acts. 
But  the  Courts  have  considered  these  instruments,  either  promises  or 
orders  for  the  payment  of  money,  or  instruments  entitling  the  holder  to 
a  sum  of  money,  as  being  appendages  to  money,  and  following  the  nature 
of  their  principal.  In  the  one  case  they  are  payable  to  the  person,  who- 
ever he  may  be,  who  is  the  bearer  or  holder  of  the  instrument ;  and  so 
also  in  the  other  case,  unless  the  payment  is  restrained  by  a  special  in- 
dorsement. In  Peacock  v.  Rhodes,  Douglas,  686,  Lord  Mansfield  says, 
«  The  holder  of  a  bill  of  exchange,  or  promissory  note,  is  not  to  be  con- 
sidered in  the  light  of  an  assignee  of  the  payee.  An  assignee  must  take 
the  thing  assigned,  subject  to  all  the  equity  to  which  the  original  party 
was  subject.  If  this  rule  applied  to  bills  and  promissory  notes,  it  would 
Stop  their  currency  V  Again,  he  says,  ^<  I  see  no  difference  between  a 
note  indorsed  in  blank,  and  one  payable  to  bearer.'^  And  in  Miller  t. 
Bace,  speaking  of  bank-notes,  he  says,  tt  They  are  not  goods,  nor  securi- 
tiee,  nor  documents  for  debts,  nor  are  so  esteemed,  but  are  so  treated  as 
mooey*  as  cash  in  the  ordinary  course  and  transaction  of  business,  by  the 
general  consent  of  mankind,  which  gives  them  the  credit  and  currency  of 
m<mey,  to  all  intents  and  purposes  :  they  are  as  much  money  as  guineas 
themselves  are,  or  any  other  current  coin  that  is  used  in  common  pay* 
ments,  as  money  or  cash.''  These  authorities  show,  that  not  only  money 
itself  may  pass,  and  the  right  to  it  may  arise  by  currency  alone,  but 
further,  that  these  mercantile  instruments,  which  entitle  the  bearer  of 
them  to  money,  may  also  pass,  and  the  right  to  them  may  arise,  in  the 
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-^rtKQ-i  I'ko  manner,  by  currency  or  delivery.  These  •decisions  proceed 
L  J  upon  the  nature  of  the  property  (vis,,  money)  to  which  such 
instruments  give  the  right,  and  which  is  itself  current ;  and  the  effect  of 
the  instruments,  which  either  give  to  their  holders,  merely  as  such,  the 
right  to  receive  the  money,  or  specify  them  as  the  persons  entitled  to  re- 
ceive it.  The  question  then  is.  Whether  these  principles  apply  to  the 
present  case,  or  whether  this  exchequer  bill,  and  the  right  thereto,  follow 
the  nature  of  goods,  which,  except  in  market-overt,  can  only  be  trans- 
ferred by  the  owner,  or  under  his  authority?  In  order  to  ascertain  that, 
we  must  consider  the  nature  and  effect  of  the  instrument,  both  as  to  the 
property  which  it  concerns,  and  as  to  its  negotiability,  or  currency  by 
law.  In  its  original  state  it  purports  to  entitle  the  holder  to  the  sum  of 
£1000  and  interest;  and  the  original  holder  may,  if  he  pleases,  secure 
it  to  himself;  but  it  is  payable  to  the  bearer,  until  some  name  is  insert- 
ed, and  when  that  is  done  it  becomes  payable  to  such  nominee,  or  his 
order.  But  if  the  original  holder  parts  with  it,  or  keeps  it  in  blank,  he 
by  that  very  act,  or  by  his  negligence  if  he  loses  it,  authorisses  the 
bearer,  whoever  he  may  be  to  receive  the  money ;  and  so,  if  he  were  to 
insert  his  own  name,  but  indorse  it  in  blank,  instead  of  restraining  its 
negotiability,  either  by  not  indorsing  it  at  all,  or  by  making  a  special 
indorsement,  he  thereby  authorizes  and  empowers  any  person,  who  may 
be  the  holder  bonS.  fide  and  for  value  to  receive  it;  and  he  cannot  revoke 
that  authority,  when  it  has  become  coupled  with  an  interest.  The  in- 
strument is  created  by  the  Statute  48  Gko.  III.  c.  1,  and  is  thereby 
made  negotiable  and  current.  By  section  2,  the  Commissioners  of  the 
Treasury  are  to  make  out  exchequer  bills,  in  such  manner  and  form  as 
they  shall  direct ;  and,  after  certain  things  are  done,  to  put  them  into 
circulation.  By  section  5,  they  may  be  paid  in  to  the  receivers  of  taxes ; 
and,  in  section  18,  are  these  words  : — ^<  And  for  the  better  supporting 
the  currency  of  the  said  exchequer  bills,  and  to  the  end  a  sufficient  pro- 
vision may  be  made  for  circulating  and  exchanging  the  same  for  ready 
money,  during  such  time  as  they  or  any  of  them  are  to  be  current,  the 
Commissioners  of  the  Treasury  are  empowered  to  contract  with  persons 
who  will  undertake  to  circulate  and  exchange  them  for  ready  money ;" 
r*2601  *°*^'  ^^  section  18,  "  on  *proof  as  therein  specified,  if  any  ex- 
>-  i  chequer  biU  is  lost,  burnt,  or  destroyed,  and  on  a  certificate 
obtained,  as  therein  mentioned,  the  Commissioners  of  the  Treasury  are 
authorized  to  pay  the  money,  as  if  the  bill  had  been  brought  in  to  be  paid 
off,  provided  the  payee  gives  security  to  pay  into  the  exchequer,  for  the 
use  of  the  public,  so  much  as  shall  be  paid  him,  if  the  exchequer  bill 
shall  be  afterwards  produced.''  An  exchequer  bill  is  therefore  an  instru- 
ment for  the  repayment  of  money  originally  advanced  to  the  public,  pur- 
porting thereby  to  entitle  the  bearer  to  receive  the  money,  put  into  cir- 
culation, and  made  current  by  law.  It  is  not  therefore  like  goods  sale- 
able only  in  market-overt,  and  not  otherwise  transferable,  except  by  the 
owner,  or  under  his  authority,  but  is,  in  all  those  several  respects,  similar 
to  bills  of  exchange  or  promissory  notes,  and  transferable  in  the  same 
manner  as  they  are.  The  case,  therefore,  stands  thus :  This  exchequer 
bill  was  a  current  and  negotiable  instrument  for  the  payment  of  money* 
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Now  money  passes  from  one  person  to  another  by  reason  of  its  cnrrency; 
and  for  that  reason  only,  and  not  because  it  has  no  ear-mark,  it  cannot 
be  recovered  from  the  person  to  whom  it  has  passed.  The  exchequer 
bill,  therefore,  seems  to  me,  upon  the  same  principle,  to  follow  the  na- 
ture of  the  money  for  which  it  is  a  security.  The  case  of  Maclish  y. 
Ekins,  Sayer,  78,  has  been  cited,  to  which  this  is  said  to  bear  a  resem- 
blance. That  case  is  very  distinguishable  from  the  present.  It  was 
the  case  of  a  nayy  bill,  payable  to  the  plaintiff  or  his  assignee,  and  not 
to  bearer.  By  the  very  terms,  therefore,  of  that  instrument,  the  holder 
was  not  entitled  to  receive  the  money ;  and  the  question  in  that  case  went 
upon  the  ground  of  the  want  of  an  assignment;  and  there,  too,  the  defen- 
dant received  the  navy  bill  under  circumstances  which  showed  that  he 
doubted  the  broker's  authority  to  dispose  of  it.  Here  the  brokers  had  a 
distinct  authority  to  seU,  and  they  might  have  sold  the  exchequer  bill  to 
the  defendants  as  their  own;  and  this  is  like  the  case  of  a  bill  indorsed 
in  blank,  payable  to  bearer,  where  the  right  arises  from  the  instrument 
itself,  and  it  is  not  necessary  to  deduce  the  title  through  the  intermediate 
holders ;  and  in  that  case  Collins  v.  Martin,  1  Bos.  &  Pull.  648,  is  a 
distinct  authority  to  show,  that  if  the  party  with  whom  such  bills  are 
deposited,  ^raise  money  upon  them  by  pledging  them  with  A.,  r«ogi-i 
the  owner  cannot  afterwards  maintain  trover  for  them;  and  the  ^  -I 
authority  of  that  decision  was  confirmed  in  Truettel  v.  Barandon,  1  B. 
Moore,  543.  Now,  if  it  be  clear  that  this  exchequer  bill  follows  the 
nature  of  bills  of  exchange  payable  to  bearer,  these  authorities  are  ex« 
pressly  in  point  to  show,  that  the  brokers  might  pledge  this  exchequer 
bill,  and  by  the  delivery  of  it  transfer  the  property  in  it  to  the  defen- 
dants. Upon  these  grounds  it  seems  to  me  that  there  ought  to  be  judg- 
ment of  nonsuit. 

Batlst,  J. — ^This  was  an  action  of  trover  for  an  exchequer  bill.  The 
bill  was  dated  the  12th  May,  1817>  and  purported  to  be  payable  out  of 
the  first  aids  to  be  granted  the  then  next  session  of  parliament,  and  to 
be  current  in  any  of  the  public  revenues  and  taxes  after  the  5th  April. 
The  form  of  the  bill  was,  "This  bill  entitles  or  order,  to  £1000, 

with  interest  at  2id,  per  day/'  and  it  had  a  memorandum  at  the  foot, 
that  if  the  blank  were  not  filled  up,  it  would  be  paid  to  bearer.  This 
bill  belonged  to  the  plaintiff,  and  early  in  November,  1817|  he  sent  it  to 
Pawsey  and  Eaton,  stockbrokers,  that  they  might  sell  it  on  his  account, 
and  invest  the  amount  in  his  name  in  five  per  cent,  stock.  They  did 
not  sell  the  bill  or  buy  the  stock,  but  deposited  it  with  the  defendants, 
who  were  their  bankers,  and  the  defendants,  upon  the  faith  of  such  de- 
posit, carried  to  the  credit  of  Pawsey  and  Eaton  iS800  on  the  7th,  and 
£200  more  on  the  8th  November.  On  the  27th  January,  1818,  Pawsey 
and  Eaton  had  exhausted  these  sums,  and  £300  more,  to  within  J646 
10<.,  and  their  balance  with  the  defendants  still  remains  unsettled ;  and 
the  question  is.  Whether  this  wrongful  deposit  by  Pawsey  and  Eaton 
will  give  the  defendants  a  right  to  withhold  the  bill  against  the  plaintiff, 
the  right  owner  ?  Had  Pawsey  and  Eaton  sold  the  bill  to  the  defend- 
ants in  the  usual  and  ordinary  course  of  dealing,  there  can  be  no  doubt 
that  they  would  have  had  good  title  to  the  bill,  because  Pawsey  and 


186  B088    ON    OOMMEBOIAL   LAW. 

Eaton  would  have  been  acting  within  the  seope  and  limits  of  the  antho* 
ritj  conferred  upon  them  by  the  plaintiff,  which  was  an  authority  to  sell. 
The  neglect  of  Pawsey  and  Eaton  to  apply  the  money  to  the  purpose 
prescribed,  would  not  have  invalidated  the  defendants'  title,  unless 
r*2621  "^^^^y  ^^  ^^^^  themselves  to  the  fraud  of  Pawsey  and  Eaton^ 
^  -I  because  the  sale  of  the  bill  was  to  precede  the  purchase  of  the 
stock,  and  to  be  an  independent  transaction ;  and  had  Pawsey  and  Eaton 
sold  the  bill,  the  plaintiff,  who  trusted  them  with  the  application  of  the 
money,  must  have  borne  the  loss  if  they  misapplied  it.  But  though 
Pawsey  and  Eaton  could  have  conferred  a  good  title  by  sale,  because 
they  were  authorized  by  the  plaintiff  to  sell,  the  question  is,  Gould  they 
confer  a  good  title  by  deposit  t  A  pawnee  of  goods  or  chattels,  or  a  ven<> 
dee  out  of  market-overt,  has  in  general  no  better  title  than  his  pawner 
or  vendor,  and  cannot  resist  the  claim  of  the  rightful  owner;  but  bank- 
notes and  bills  of  exchange  stand  upon  a  different  footing  in  this  respect 
from  ordinary  goods  and  chattels.  The  holder,  bon£  fide,  and  for  a  valu« 
able  consideration,  of  a  bank-note  or  bill  of  exchange,  has  a  good  title 
against  all  the  world ;  because,  in  the  case  of  bank-notes,  they  are  eon-» 
sidered  as  money,  and  pass  as  such,  and  it  is  essential  for  the  purposes 
of  trade  that  delivery  should  give  a  perfect  title,  and  because  in  the  case 
of  bills  of  exchange,  this  is  the  law  and  custom  of  merchants;  and  ife 
makes  no  difference  in  case  of  bank-notes  or  bills  of  exchange,  whether 
such  holder  has  received  them  as  pawnee  or  otherwise,  Collins  v.  Martin, 
1  Bos.  &  Pull.  648.  The  question  here  is,  Whether  such  a  bill  as 
this  is  to  stand  upon  the  footing  of  bank-notes  or  bills  of  exchange,  or 
upon  that  of  ordinary  goods  and  chattels  ?  and  it  seems  to  me  that  it 
stands  upon  the  footing  of  ordinary  goods  and  chattels,  not  upon  that  of 
bank-notes  or  bills  of  exchange.  The  holder  of  a  bank-note  or  bill  has^ 
in  general,  no  muniment  to  show  his  title ;  the  holder  of  an  exchequer 
bill  generally  has  the  broker's  note,  stating  the  fact  and  particulars  of 
the  purchase.  If  the  holder  buys  of  the  Government  broker,  he  gives 
him  a  broker's  note;  if  he  buys  of  another  broker,  that  broker  generally 
does  the  same.  The  only  case  in  which  he  does  not  buy  of  a  broker  or 
get  a  broker's  note,  is  where  he  exchanges  at  the  Exchequer  an  old  bill 
for  a  new  one ;  but  then  he  will  retain  the  note  for  the  bill  he  gave  up 
in  exchange.  In  this  case,  therefore,  had  the  defendants  asked  Pawsey 
and  Eaton  for  their  broker's  note,  they  would  have  found  they  had  no 
r*2B^1  ^^^^^'  ^^^^*^<)^s  ^^^  ^^^^8  o^  exchange  are  passed  from  hand  *to 
I-  -J  hand,  from  one  proprietor  to  another,  in  all  parts  of  the  king- 
dom, and  are  used  as  the  media  of  commercial  payments.  The  sale  of 
exchequer  bills  is  confined,  almost  exclusively,  to  London,  and  to  one 
particular  part  of  London,  the  Stock  Exchange.  That,  as  I  apprehend^ 
is  the  market-overt  for  sale  of  such  bills;  and  a  sale  there  will,  I  take 
it,  give  the  same  security  to  the  buyer  which  other  sales  in  market-overt 
give.  There  is  no  market-overt  for  bank-notes  and  ordinary  bills  of  ex- 
change, and  they  therefore  require  a  protection  which  exchequer  bills  do 
not.  Considering  exchequer  bills,  therefore,  as  differently  circumstanced 
from  bank-notes  and  bills  of  exchange,  and  upon  the  same  footing  as 
other  saleable  goods  and  chattels,  it  follows  that  a  pawnee  thereof  will 


BILLS    OT    SXCHANGX.  187 

not  have  a  better  title  than  the  pawner.  The  cases  to  this  effect  are 
many,  and  not  disputed.  And  eren  if  this  were  not  the  case  in  general^ 
I  think  it  would  be  so  under  the  circumstances  of  this  case.  Pawsej 
and  Eaton  were  stockholders ;  the  defendants  knew  that  they  were  so ;  it 
is  part  of  the  business  of  stockholders  to  sell  exchequer  bills  for  others, 
and  when  they  offered  this  deposit,  the  defendants  should  have  inquired 
in  what  character  they  held  this  bill,  whether  as  owners  or  as  agents, 
and  the  result  of  the  inquiry  might  have  been  a  discovery  of  the  truth. 
It  was  urged  in  argument  that  by  filling  up  the  blank  in  the  bill,  and 
making  a  proper  indorsement  on  the  bill,  the  plaintiff  might  have  pre- 
vented the  fraud  upon  the  defendants ;  and  no  doubt  he  might  if  he  had 
inserted  his  own  name  in  the  blank,  and  had  indorsed  it,  <<to  the  vendee 
of  Pawsey  and  Eaton,''  but  it  does  not  follow,  because  he  might  have 
prevented  fraud  by  these  means,  that  he  is  to  bear  the  loss  for  not  hav- 
ing used  them.  Had  such  indorsement  been  used,  the  neglect  to  take 
the  ordinary  precaution  might  have  thrown  the  loss  on  the  plaintiff;  but 
to  make  him  bear  the  loss,  it  should  be  shown  that  that  is  a  common 
precaution.  I  think  no  stress  can  be  laid  upon  the  memorandum  on  the 
bill,  <Mf  the  blank  is  not  filled  up  the  bill  will  be  paid  to  bearer;"  that 
does  not  imply  that  a  bona  fide  bearer  shall  have  a  right  against  the 
proper  owner,  but  that  payment,  under  such  circumstances,  to  the  bearer 
should  discharge  Government.  I  lay  no  stress  upon  Maclish  v.  Ekins, 
Say.  73,  because  there  the  bill  was  payable  *to  plaintiff  or  his  r:|(0B4l 
assigns,  and  the  plaintiff  had  never  indorsed  or  assigned  it,  or  ^  -I 
authorised  an  assignment  In  Ooldsmyd  v.  Oaden,  1  Bos.  &  Pull. 
649,  the  broker  had  bought  the  navy  bills  and  scrip,  as  agents  for  the 
defendants,  and  they  left  the  navy  bills  and  scrip  in  his  possession ;  so 
that  he  had  all  the  muniments  of  title,  and  common  inquiry  would  not 
have  detected  his  want  of  title,  and  it  was  from  want  of  proper  caution, 
via.,  the  taking  of  the  possession  of  the  muniments  from  him,  that  he 
was  enabled  to  impose  upon  the  plaintiffs.  Upon  the  whole,  on  the 
ground  that  exchequer  bills  are  not  bills  of  exchange ;  that  it  is  not  ne^ 
oessary  for  the  purposes  of  trade  that  they  should  stand  on  the  same 
footing  as  bills  of  exchange ;  that  in  the  case  of  exchequer  bills,  there 
are  muniments  of  title,  which  will  show  in  whom  the  title  is ;  and  that 
the  defendants  were  guilty  of  negligence  in  not  ascertaining  whether 
Pawsey  and  Eaton  had  the  proper  muniments  of  title, — I  am  of  opinion 
that  they  have  no  right  to  these  bills,  and  that  the  plaintiff  is  entitled  to 
recover. 

Abbott,  C.  J.— I  am  of  opinion  that  a  nonsuit  ought  to  be  entered. 
The  question  in  the  present  case  is.  Whether  the  transfer  of  the  property 
in  an  exchequer  bill  is  to  be  governed  by  those  rules  which  regulate  the 
transfer  of  property  in  bank-notes  and  bills  of  exchange,  originally  made 
payable  to  the  bearer,  or  become  so  payable  by  the  effect  of  an  indorse- 
ment according  to  the  custom  of  merchants;  or  by  those  rules  which 
regulate  the  transfer  of  the  property  in  goods  and  chattels  f  If  by  the 
former,  the  authorities  are  clearly  against  the  plaintiff;  if  by  the  latter, 
they  are  as  clearly  with  him.  Upon  this  question  my  mind  has  fluctu- 
ated; but  I  am  ultimately  of  opinion,  that  the  transfer  is  to  be  go- 
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verned  by  those  rules  whicli  apply  to  notes  and  bills  of  exchange.    I 
do  not  relj  upon  the  case  of  Goldsmyd  y.  Gaden,  cited  in  Bos.  & 
Pull.  649,  because  the  facts  of  that  case  are  not  given  with  such 
fulness  and  perspicuity  to  enable  me  to  judge  of  the   ground  and 
principle  of  the  decision.    But,  abstracted  from  authority,  I  think  this 
instrument  is  of  the  same  nature  as  notes  and  bills  of   exchange. 
Like  them,  it  is  neither  valuable  nor  useful  in  itself,  as  goods  and 
chattels,  such  as  a  horse,  a  book,  a  picture,  or  a  pipe  of  wine  are ;  it  is 
rMopL-i  ^valuable  only  as  entitling  the  holder  to  receive,  at  some  future 
I-        -J  time,  a  certain  sum  of  money,  which  is  a  value  precisely  of  the 
same  nature  as  the  value  of  a  note  or  bill.    Notes  and  bills  have  been 
distinguished  from  goods  in  regard  to  their  transfer,  for  the  convenience 
of  trade  and  commerce,  and  in  regard  to  their  being  mercantile  and  comr 
mercial  instruments,  and  by  law  negotiable.   It  may  be  true,  that  exche- 
quer bills  are  not  so  frequently  negotiated,  in  fact,  as  some  other  bills  or 
notes ;  but  I  think  we  are  to  regard  the  negotiability  of  the  instrument, 
and  not  the  frequency  of  actual  negotiation ;  exchequer  bills  are  not  made 
for  very  small  sums,  and  on  that  account  alone  they  would  not  become 
the  subject  of  frequent  actual  negotiation.     A  bank  note  for  J8500O 
passes  through  very  few  hands;  a  bank  note  for  £5  usually  passes 
through  a  great  number.     Many  country  bank  notes  have  no  ordinary 
circulation  beyond  a  very  narrow  district.  Bills  of  exchange  usually  pass 
through  very  few  hands ;  but  the  character  of  these  instruments  is  in  no 
degree  affected  by  those  circumstances.   In  the  case  of  Grant  v.  Yaughan, 
8  Burr.  1526,  which  arose  upon  a  draft  on  a  banker,  payable  to  the  ship 
Fortune  or  bearer,  the  Court  held  that  it  ought  not  to  have  been  left  to 
the  jury  to  say  whether  such  drafts  were  in  fact  and  practice  negotiable, 
for  that  the  question  whether  a  bill  or  note  be  negotiable  or  not  is  a  ques- 
tion of  law.,    And  upon  such  a  question  of  law,  regarding  an  exchequer 
bill,  I  should,  looking  at  the  form  of  the  instrument,  and  observing  that 
the  money  is  to  be  payable  to  the  bearer,  answer,  that  it  is  by  law  nego* 
tiable.     I  believe,  also,  that  exchequer  bills  are  in  fact  negotiated  in  like 
manner  as  other  bills  or  notes,  though  not  to  the  same  extent,  or  among 
all  people  generally,  but  confined  chiefly  to  those  who  deal  in  money. 
And  I  have  already  said,  that  I  think  the  frequency  or  extent  of  actual 
negotiation  is  not  to  be  regarded.     It  was  objected,  however,  at  the  bar, 
that  there  are  words  which  show  that  this  instrument  was  not  to  be  nego- 
tiable before  the  fifth  of  April,  which  day  had  not  arrived  when  it  was 
deposited  with  the  defendants.     But  I  think  the  words  have  no  such 
import.     They  are  affirmative  that  the  bill  will  be  received  as  a  payment 
at  the  Exchequer  after  the  fifth  of  April,  which  may  reasonably  lead  to 
r^2661  ^  <^^i^^^^sion  in  the  negative,  that  it  will  not  be  received  *in  pay- 
L        J  ment  there  before  that  day.     But  compulsion  to  receive  an  in- 
strument in  payment  is  not  by  any  means  requisite  to  give  to  it  the 
character  of  a  negotiable  instrument.     No  man  is  compellable  to  take  a 
bill  of  exchange  in  payment.     It  was  also  objected,  that  exchequer  bills 
are  the  subject  of  sale,  and  usually  are  transferred  by  sale.     This  is  true 
in  fact,  but  I  think  the  fact  does  not  affect  the  character  of  the  instrument ; 
for  bills  of  exchange  also  are  often  made  the  subject  of  sale,  and  are 
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actually  transferred  bj  sale.  For  these  reasons  I  am  of  opinion  that  ex- 
chequer bills  are  negotiable,  and  may  be  transferred  in  the  same  manner 
as  bills  of  exchange }  and  that  in  those  bills,  as  in  bills  of  exchange,  the 
property  passes  with  the  possession  by  every  mode  of  transfer,  fraud  and 
collusion  apart.  And  I  think  this  opinion  is  most  consonant  to  public 
policy,  which  requires  the  utmost  facility  of  transfer,  because  the  value 
is  in  some  degree  increased  thereby;  though  I  should  not  think  myself 
justified  in  deciding  the  case  upon  the  ground  of  public  policy  alone.  It 
will  be  understood  that  I  have  been  speaking  of  exchequer  bills  in  which 
the  blank  is  not  filled  up  with  any  name,  and  which,  therefore,  according 
to  the  note  at  the  foot,  are  to  be  paid  to  the  bearer. 

Judgment  of  nonsuit. 


THE  INDORSEB  OF  A  BILL  OF  EXOHANQE  STANDS  IN  THE  RELATION  OF  A 
NEW  DRAWER,  AND  IS  AFFECTED  WITH  ALL  THE  LIABILITIES  OF  THE 
ORIGINAL  DRAWER. 

I.  — HEYLTN    V.    ADAMSON. 

Not.  20,  1758.— E.    2  Burr.  669. 

This  was  an  action  on  the  case,  upon  promises.  And  the  first  count 
in  the  declaration  was  upon  an  inland  bill  of  exchange,  drawn  by  Robert 
Garrick  and  directed  to  William  Dods,  dated  the  13th  day  of  March, 
1756 ;  whereby  the  said  Robert  Carrick  required  the  said  William  Dods 
to  pay  to  the  defendant  or  his  order  £100,  at  40  days  after  date,  value 
received,  as  advised  by  the  said  Robert  Carrick :  which  said  *bill  r^QA7i 
was  indorsed  by  the  said  defendant  (Eleanor  Adamson)  to  the  t.  J 
said  plaintiffs,  and  was  accepted  by  the  said  Dods,  but  not  paid  by  him. 

Upon  the  trial  of  this  cause,  before  Lord  Mansfield,  at  the  sittings 
after  the  last  Hilary  Term  at  Guildhall,  it  was  proved  on  the  part  of  the 
plaintiffs,  that  the  said  Robert  Carrick  made  the  bill,  and  that  the  defen- 
dant indorsed  it  to  the  plaintiffs,  and  that  the  said  William  Dods  accepted 
it,  but  afterwards  refused  payment ;  and  that  the  plaintiffs  thereupon,  on 
the  day  it  became  payable,  carried  it  to  be  protested  for  the  non-payment, 
and  soon  afterwards  brought  their  action  thereon  against  the  defendant : 
but  it  did  not  appear,  on  the  trial,  that  the  drawer  of  the  bill  had  any 
notice  of  such  non-payment,  or  that  any  demand  of  the  money  was  ever 
made  on  him  before  the  commencement  of  the  suit. 

It  was  thereupon  objected  by  the  defendant's  counsel,  <<  that  the  action 
would  not  lie  against  the  defendant,  (the  indorser,)  until  a  demand  of 
payment  had  been  made  upon  the  drawer ;"  and  as  no  such  demand  was 
proved  to  have  been  made  on  the  drawer,  the  plaintiffs  ought  therefore 
to  be  nonsuited. 

Lord  Mansfield  directed  a  verdict  to  be  given  upon  the  said  first 
count  for  the  plaintiffs,  for  J6100  damages  and  40  shillings  costs,  subject 
to  the  opinion  of  the  Court,  «  Whether  upon  this  case  the  plaintiffs  were 
entitled  to  recover  V* 

A  case  was  accordingly  stated  for  the  opinion  of  the  Court;  and  signed 

Mat,  1854.— 13 
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bj  Sir  Richard  Lloyd  for  the  plaintiff,  and  by  Mr.  Norton  for  the  de* 
fendant. 

The  only  question  was.  Whether  in  an  action  brought  upon  an  inland 
bill  of  exchange^  by  the  indorsee  against  the  indorser,  this  objection, 
<<  that  no  eyidence  was  given  at  the  trial  of  notice  to  the  drawer  of  the 
bill,  or  even  of  making  any  inquiry  after  him/'  was  a  ground  of  nonsuit? 

It  was  argued  on  Tuesday  last,  (the  14th  in8t,)by  Mr.  Serjeant  Davey 
for  the  plaintiff,  and  Mr.  Rooke  for  the  defendant. 

Serjeant  Davey  made  a  distinction  between  inland  bills  of  exchange 
r^9R81  ^^^  notes  of  hand.  In  the  latter  the  drawer  is  to  be  *the  payer : 
L  J  in  the  former  the  drawee  (the  acceptor  of  the  bill]  is  to  pay  it- 
So  that  upon  a  note  of  hand,  the  drawer  of  the  note  is  the  nrst  person  to 
be  resorted  to  for  payment ;  but  upon  an  inland  bill  of  exchange,  the 
acceptor  of  the  bill,  not  the  drawer,  is  the  first  person  to  be  resorted  to 
for  payment,  (though  the  drawer  shall  indeed  stand  as  his  collateral 
security  for  his  so  doing.)  Therefore  cases  upon  promissory  not  esare 
not  applicable  to  cases  on  inland  bills  of  exchange.  The  bill  holder 
can't  come  upon  the  drawer  of  the  bill,  till  the  person  upon  whom  it 
is  drawn  shall  either  refuse  to  accept  it,  or  refuse  payment  after  he 
has  once  accepted  it. 

Every  indorsement  of  a  bill  of  exchange  is  in  the  nature  of  a  new  bill 
of  exchange ;  and  if  there  are  several  indorsers,  they  all  undertake  <<  that 
the  drawee  (the  acceptor  of  the  bill)  shall  pay  it.'' 

The  indorsee  is  a  stranger  to  the  drawer  of  a  bill  of  exchange  :  he  is 
only  concerned  with  the  acceptor. 

A  bill  of  exchange  may  happen  not  to  be  dated  from  any  certain  place ; 
or  it  may  be  dated  from  a  place  where  the  drawer  does  not  reside ;  as 
where  a  traveller,  calling  at  an  inn,  takes  up  money  there,  and  gives  a 
bill  which  is  afterwards  indorsed  by  his  landlord. 

And  it  would  be  vastly  inconvenient  to  all  the  parties,  if  it  should  be 
holden  necessary  for  the  indorsee  to  find  out  or  even  search  for  the  drawer 
of  an  inland  bill  of  exchange,  to  give  him  notice  <<  that  the  acceptor  has 
refused  payment."  For  the  security  may  be  lost  in  the  interim,  whilst 
such  search  is  making :  the  indorscr  may  break  before  the  indorsee  may 
be  able  to  find  the  drawer.  But  the  indorser  may  know  where  to  find 
him,  or  how  to  apply  to  him. 

Six  Chief  Justices  have  been  of  different  opinions  on  this  point :  three 
of  them  of  one  opinion,  three  of  another. 

The  9  &  10  Wm.  III.,  c.  17,  was  the  first  Act  that  gives  protests 
for  non-payment  of  inland  bills  of  exchange :  and  the  3  &  4  Anne,  c.  9, 
§  4,  5,  extends  the  protest  to  the  case  of  non-acceptance.  The  words  of 
both  these  Acts  are  remarkable,  viz.,  that  the  protest  shall  be  notified  to 
the  party  from  whom  the  bill  was  received,  who  shall  repay  the  same 
with  interest  and  charges." 

r*269 1  *^^^  inconvenience  may  be  the  same  (as  to  this  matter)  upon 
I-  J  an  inland  bill  as  upon  a  foreign  bill.  Yet  upon  a  foreign  bill, 
it  certainly  is  not  necessary.  In  1  Strange,  441,  Bromley  v.  Frazier, 
Tr.  7  Or.  1,  on  a  foreign  bill  of  exchange,  the  Court,  on  mature  delibera- 
tion; held;  « that  a  demand  upon  the  drawer  is  not  necessary  to  make  a 
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charge  upon  the  indorser;  but  the  indorsee  has  liberty  to  resort  to 
either/'  It  was  a  point  then  unsettled.  In  1  Salk.  131^  133^  there 
are,  as  it  is  said  in  Strange,  441,  contradictory  opinions  upon  it,  which 
are  professedly  settled  by  that  case  of  Bromley  y.  Frazier,  as  the  book 
declares ;  but  those  contradictory  opinions  are  upon  inland  bills  of  ex- 
change. Indeed  the  case  of  Bromley  y.  Frazier,  (then  directly  under 
consideration)  was  upon  a  foreign  one;  but  the  book  goes  on  thus, 
which  is  general  and  equally  applicable  to  both  sorts,) — '<  And  as  to  the 
notion  that  has  prevailed,  '  that  the  indorser  warrants  only  in  default  of 
the  drawer,'  there  is  no  colour  for  it ;  for  every  indorser  is  in  the  nature 
of  a  new  drawer,  and  at  nisiprius  the  indorsee  is  never  put  to  prove  the 
hand  of  the  first  drawer,  where  the  action  is  against  an  indorser.  The 
requiring  a  protest  for  non-acceptance,  is  not  because  a  protest  amounts 
to  a  demand;  for  it  is  no  more  than  giving  notice  to  the  drawer  to  get 
his  effects  out  of  the  hands  of  the  drawee,  who,  by  the  other's  drawing, 
is  supposed  to  have  sufficient  wherewith  to  satisfy  the  bill.''  So  that  this 
notion  is  here  exploded,  <<  that  the  indorser  of  a  bill  of  exchange  warrants 
only  in  default  of  the  drawer."  But  every  indorser  warrants  against 
the  default  of  the  payer. 

In  the  case  of  Hamerton  v.  Mackrell,  M.  10  Gt.  2  B.  B.,  (which  was 
subsequent  to  the  case  in  1  Strange,  441,)  an  action  by  the  indorsee  of  a 
promissory  note  against  the  indorser,  the  objection  was,  that  it  was  not 
alleged  in  the  declaration,  « that  a  demand  was  made  upon  the  drawer  of 
the  note."  And  it  was  there  holden  not  necessary  to  be  alleged  in  the 
declaration.  But  Lord  Harkwicke  mentioned  the  opinions  of  Holt,  Mac- 
clesfield, Pratt,  Raymond,  Eyre,  and  King.  Holt,  Eyre,  and  Raymond, 
held  it  to  be  necessary :  Macclesfield,  Pratt,  and  King,  were  of  a  contrary 
opinion,  viz.,  <<  that  it  was  not  necessary." 

These  opinions  seem  to  relate  only  to  notes  of  hand ;  but  upon  a  bill 
of  exchange  the  indorsers  are  all  only  promisors  and  *  under-  r«o70i 
takers  for  the  payer  (the  acceptor)  of  the  bill,  and  are  not  obliged  ^  J 
to  look  after  the  original  drawer.  And  fact  and  experience  in  business 
are  agreeable  to  this  position. 

Mr.  Rookcj  for  the  defendant,  insisted  that  upon  an  action  brought 
by  the  indorsee  against  an  indorser  of  an  inland  bill  of  exchange,  the 
plaintiff  ought,  at  the  trial,  to  prove  notice  to  and  demand  of  payment 
from  the  drawer  of  the  bill. 

The  indorser  is  only  a  conditional  undertaker  for  the  drawer  of  the 
bill,  who  is  the  first  contractor :  he  stands  as  a  surety  only,  and  cannot 
be  called  upon  unless  the  drawer  makes  default.  It  is  like  the  case  of  prin- 
cipal and  accessary,  where  the  accessary  cannot  be  tried  before  the  prin- 
cipal :  so  here  the  indorser  cannot  be  liable  till  the  original  contractor 
has  failed  in  performing  his  contract. 

And  great  inconveniences  might  follow,  if  this  was  otherwise. 

There  are  several  authorities  which  fully  prove  that  it  is  necessary. 
Cases  in  B.  R.  Temp.  W.  3,  244,  Lambert  v.  Oakes,  at  Guildhall,  and 
1  Ld.  Raym.  443.  Lambert  v.  Oakes,  S.  C.  is  directly  in  point.  1 
Salk.  126,  pi.  6  Anon,  (probably  S.  C.)  accordingly.  1  Strange,  649,. 
M.  12  Gt.  1,  Syderbottom  v.   Smith.     Upon  an  action  against  the 
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indorser  of  a  promissory  note^  at  G^nildhall,  C.  B.  Lord  C.  J.  Ejre's 
opiDion  was  accordinglj,  <<That  the  plaintiff  must  prove  diligence  to 
get  the  money  of  the  drawer,  the  indorser  only  warranting  on  his  default." 
And  for  want  of  such  proof,  he  directed  the  jury  to  find  for  the  defend- 
ant. 2  Strange,  1087.  Collins  y.  Butler,  at  Ouildhall,  per  Lee,  C  J. 
It  was  ruled  accordingly ;  who  cited  a  case  determined  on  great  debate, 
in  C.  B.  in  P.  4  G.  2.  Due  diligence  must  be  shown  to  have  been  used 
in  inquiring  after  the  drawer  of  the  bill  of  exchange,  before  the  money 
can  be  recovered  against  the  indorser. 

And  there  is  no  difference  between  a  note  of  hand  and  a  bill  of  ex- 
change, other  than  that  the  drawer  of  the  note  is  the  express  promiser| 
and  (as  it  were)  both  drawer  and  drawee ;  whereas  on  a  bill  of  exchange  he 
is  only  an  implied  promisor.  Indeed  on  a  foreign  bill  of  exchange  this 
notice  and  demand  is  not  necessary,  because  the  foreign  drawer  is  not 
amenable  to  justice  here. 

r*27n  *^®  ^  *^®  ^^^^^  ^^  *^®  statutes  of  9  &  10  W.  HI.,  and  3  &  4 
L  -J  Anne,  they  do  not  exclude  the  necessity  of  giving  notice  to  the 
drawer ;  though  they  add  an  additional  caution,  <<  of  giving  notice  to  the 
person  from  whom  the  bill  was  received." 

Mr.  Sergeant's  case,  wherein  mention  is  made  of  the  six  Chief  Justices 
differing  in  opinion,  seems  to  be  taken  from  the  third  volume  of  the 
Abridgment  of  the  Law. 

Sergeant  Davey  in  reply. — I  agree  that  the  drawer  of  a  bill  of  ex- 
change is  only  a  conditional  undertaker  for  the  drawee ;  and  so  also  is 
the  indorser  of  a  bill  of  exchange  a  conditional  undertaker  for  the  drawee. 
But  it  does  not  follow  that  the  indorser  of  a  bill  of  exchange  is  only  a 
conditional  undertaker  for  the  drawer. 

The  case  of  Lambert  v:  Oakes  was  upon  a  note  of  hand,  (according  to 
Lord  Baymond,)  and  Lord  C.  J.  Holt's  opinion  upon  a  bill  of  exchange 
was  upon  a  case  not  before  him. 

In  the  case  of  Hamerton  v.  Mackrell,  Lord  Hardwicke  held  it  not 
necessary. 

The  drawee's  place  of  abode  is  always  known  upon  a  bill  of  exchange, 
but  not  the  drawer's. 

The  Court  gave  no  opinion  at  the  time  of  this  argument,  but  post- 
poned it,  in  order  to  settle  the  point  with  precision  and  certainty. 

Lord  Mansfield  observed,  That  the  confusion  seemed  to  have  arisen 
from  its  not  being  settled  <<  who  is  the  original  debtor." 

Mr.  Justice  Denison  said.  The  case  of  Hamerton  v.  Mackrell  was 
upon  a  writ  of  error ;  and  the  judgment  was  affirmed,  upon  the  allega- 
tion contained  in  the  declaration,  of  a  promise  made  by  the  indorser, 
which  (upon  a  writ  of  error)  they  considered  as  an  express  promise ;  but 
Lord  Hardwicke  did  not  give  his  own  opinion  at  all  upon  what  is  now 
the  present  question. 

Our,  advis. 
ri^o*7o-\      ^^  Mansfield  now  delivered  the  resolution  of  the  Court. 
L        -I      His  lordship  said, — He  could  not  persuade  himself  that  there 
had  really  been  such  a  variety  of  opinions  upon  this  question,  at  nisi 
prius,  as  had  been  mentioned  at  the  bar.     But  however  that  may  be,  it 
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mast  now  be  determined  upon  tbe  nature  of  the  transaction,  general  conye- 
nience,  and  the  authority  of  deliberate  resolutions  in  Court. 

A  bill  of  exchange  is  an  order  or  command  to  tbe  drawee  who  has,  or 
is  supposed  to  have,  effects  of  the  drawer  in  his  hands  to  pay.  When 
the  drawee  has  accepted,  he  is  the  original  debtor ;  and  due  diligence 
mast  be  used  in  applying  to  him.  The  drawer  is  only  liable  in  default 
of  payment  by  him,  due  diligence  having  been  used :  and  therefore  if 
the  acceptor  is  not  called  upon  within  a  reasonable  time  after  the  bill  is 
payable,  and  happens  to  break,  the  drawer  is  not  liable  at  all. 

Every  man  therefore  who  takes  a  bill  of  exchange,  must  know  where 
to  call  upon  the  drawee :  and  undertakes  to  demand  the  money  of  him. 

When  that  bill  of  exchange  is  indorsed  by  the  person  to  whom  it  was 
made  payable,  as  between  the  indorser  and  the  indorsee,  it  is  a  new  bill 
of  exchange,  and  the  indorser  stands  in  the  place  of  the  drawer  -,  the 
indorsee  undertakes  to  demand  the  money  of  the  drawee.  If  he  neglects 
and  the  drawee  becomes  insolvent,  the  loss  falls  upon  himself.  If  the 
indorsee  is  diligent,  and  the  drawee  refuses  payment,  his  immediate 
remedy  is  against  the  indorser ;  and  it  was  very  properly  observed,  that 
the  act  of  9  &  10  Wm.  III.,  requires  notice  of  the  protest  to  be  given 
<<  to  the  person  from  whom  the  bill  was  received."  He  may  have  an- 
other remedy  against  the  first  drawer,  as  assignee  to,  and  standing  in 
the  place  of  the  indorser. 

The  indorsee  does  not  trust  to  the  credit  of  the  original  drawer :  he 
does  not  know  whether  such  a  person  exists,  or  where  he  lives,  or  whether 
his  name  may  have  been  forged.  The  indorser  is  his  drawer,  and  the 
person  to  whom  he  originally  trusted,  in  case  the  drawee  should  not  pay 
the  money.  There  is  no  difference  in  this  respect  between  foreign  and 
inland  bills  of  exchange,  except  as  to  the  degree  of  inconvenience  :  all 
the  arguments  from  law,  and  the  nature  of  the  transaction,  are  exactly 
the  same  in  both  cases. 

*Ab  to  foreign  bills  of  exchange,  the  question  was  solemnly  pcoirQ-i 
determined  by  this  Court,  upon  very  satisfactory  grounds,  in  the  L  -■ 
case  of  Bromley  v.  Frazier.  That  was  <<  an  action  upon  the  case  upon 
a  foreign  bill  of  exchange,  by  the  indorsee  against  the  indorser ;"  and 
on  general  demurrer  it  was  objected,  <<  that  they  had  not  shown  a  de- 
mand upon  the  drawer,  in  whose  default  only  it  is  that  the  indorser 
warrants.''  And  because  '<this  was  a  point  unsettled,  and  on  which 
there  are  contradictory  opinions  in  Salkeld,  131  and  133,  the  Court  took 
time  to  consider  of  it.  And  on  the  second  argument,  they  delivered 
their  opinions.  That  the  declaration  was  well  enough ;  for  the  design  of 
the  law  of  merchants  in  distinguishing  these  from  all  other  contracts,  by 
making  them  assignable,  was  for  the  convenience  of  commerce,  that  they 
might  pass  from  hand  to  hand  in  the  way  of  trade,  in  the  same  manner 
as  if  they  were  specie.  Now  to  require  a  demand  upon  the  drawer,  will 
be  laying  such  a  clog  upon  these  bills  as  will  deter  every  body  from 
taking  them.  The  drawer  lives  abroad,  perhaps  in  the  Indies,  where  the 
indorsee  has  no  correspondent  to  whom  he  can  send  the  bill  for  a  de- 
mand ;  or  if  he  could,  yet  the  delay  would  be  so  great  that  nobody  would 
meddle  with  them.     Suppose  it  was  the  case  of  several  indorsementS| 
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must  the  last  indorsee  travel  round  tbe  world  before  ho  can  fix  his  action 
upon  the  man  from  whom  he  received  the  bill  ?  In  common  experience, 
every  body  knows  that  the  more  indorsements  a  bill  has  the  greater 
credit  it  bears :  whereas  if  those  demands  are  all  necessary  to  be  made, 
it  must  naturally  diminish  the  valuC;  by  how  much  the  more  difficult  it 
renders  the  calling  in  the  money.  And  as  to  the  notion  that  has  pre- 
vailed, that  the  indorser  warrants  only  in  default  of  the  drawer,  there  is 
no  colour  for  it ;  for  every  indorser  is  in  the  nature  of  a  new  drawer ; 
and  at  Nisi  PriuS;  the  indorsee  is  never  put  to  prove  the  hand  of  the  first 
drawer,  where  the  action  is  against  an  indorser.  The  requiring  a  protest 
for  non-acceptance,  is  not  because  a  protest  amounts  to  a  demand;  for  it 
is  no  more  than  a  giving  notice  to  the  drawer  to  get  his  eficcts  out  of  the 
hands  of  the  drawee,  who  (by  the  other's  drawing)  is  supposed  to  have 
sufficient  wherewith  to  satisfy  the  bill/'  Upon  the  whole,  they  declared 
r«974.1  ^^^°^s^^^^s  ^  ^6  0^  opinion,  «  That  in  the  case  of  a  foreign  *bill 
L  -I  of  exchange,  a  demand  upon  the  drawer  is  not  necessary  to  make 
a  charge  upon  the  indorser;  but  the  indorsee  has  his  liberty  to  resort  to 
either  for  the  money ;  consequently  the  plaintiff  (they  said)  must  have 
judgment/' 

Every  inconvenience  here  suggested  holds  to  a  great  degree,  and  every 
other  argument  holds  equally,  in  the  case  of  inland  bills  of  exchange. 

We  are  therefore  all  of  opinion,  <<  that  to  entitle  the  indorsee  of  an 
inland  bill  of  exchange  to  bring  an  action  against  the  indorser,  upon 
failure  of  payment  of  the  drawee,  it  is  not  necessary  to  make  any  demand 
of,  or  inquiry  after,  the  first  drawer." 

The  law  is  exactly  the  same,  and  fully  settled  upon  the  analogy  of 
promissory  notes  to  bills  of  exchange;  which  is  very  clear  when  the 
point  of  resemblance  is  once  fixed. 

.  While  a  promissory  note  continues  in  its  original  shape  of  a  promise 
from  one  man  to  pay  to  another,  it  bears  no  similitude  to  a  bill  of  exchange. 
When  it  is  indorsed  the  resemblance  begins ;  for  then  it  is  an  order  by 
the  indorser  upon  the  maker  of  the  note,  (his  debtor  by  the  note,)  to  pay 
to  the  indorsee.     This  is  the  very  definition  of  a  bill  of  exchange. 

The  indorser  is  the  drawer,  the  maker  of  the  note  is  the  acceptor,  and 
the  indorsee  is  the  person  to  whom  it  is  made  payable.  The  indorser 
only  undertakes  in  case  the  maker  of  the  note  does  not  pay.  The  indorsee 
is  bound  to  apply  to  the  maker  of  the  note :  he  takes  it  upon  that  condi- 
tion ;  and  therefore  must  in  all  cases  know  who  he  is,  and  where  he 
lives;  and  if  after  the  note  becomes  payable,  he  is  guilty  of  a  neglect, 
and  the  maker  becomes  insolvent,  he  loses  the  money  and  cannot  come 
upon  the  indorser  at  all. 

Therefore,  before  the  indorsee  of  a  promissory  note  brings  an  action 
against  the  indorser,  he  must  show  a  demand,  or  due  diligence  to  get 
the  money  from  the  maker  of  the  note, — just  as  the  person  to  whom  the 
bill  of  exchange  is  made  payable  must  show  a  demand,  or  due  diligence 
to  get  the  money  from  the  acceptor,  before  he  brings  an  action  against 
the  drawer.  This  was  determined  by  the  whole  Court  of  Common  Pleas, 
upon  great  consideration,  in  Pasch.  4  G.  2 ;  as  cited  by  my  Lord  G.  J. 
Lee  in  the  case  of  Collins  v.  Butler. 
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*So  that  the  rale  is  ezaotlj  the  same  upon  promissory  notes  r«o7-i 
as  it  is  upon  bills  of  exchange,  and  the  confusion  has  in  part  ^  J 
arisen  from  the  maker  of  a  promissory  note  being  called  the  drawer: 
whereas,  by  comparison  to  bills  of  exchange,  the  indorser  is  the  drawer. 

All  the  authorities,  and  particularly  Lord  Hardwicke,  in  the  case  of 
Hamcrton  v.  Mackerel,  M.  10,  Ot.  2,  (according  to  my  brother  Denison's 
state  of  what  his  lordship  said,)  put  promissory  notes  and  inland  bills  of 
exchange  just  upon  the  same  footing :  and  the  statute  expressly  refers 
to  inland  bills  of  exchange. 

But  the  same  law  must  be  applied  to  the  same  reason ;  to  the  sub- 
stantial resemblance  between  promissory  notes  and  bills  of  exchange, 
and  not  to  the  same  sound,  which  is  equally  used  to  describe  the  makers 
of  both. 

My  Lord  C.  J.  Holt  is  quoted  as  being  of  opinion,  f'  that  in  actions 
upon  bills  of  exchange,  it  is  necessary  to  prove  a  demand  upon  the 
drawer.''  For  proof  of  this,  the  principal  case  referred  to  is  that  of 
Lambert  v.  Oakes,  reported  in  three  books :  1  Ld.  Raymond,  1  Salk.^ 
and  12  Mod. 

In  1  Ld.  Raym.  443,  it  appears  manifestly  that  the  question  arose 
upon  a  promissory  note.  '<  R.  signed  a  note  under  his  hand,  payable  to 
Oakes  or  his  order;  Oakes  indorsed  it  to  Lambert,  upon  which  Lambert 
brought  the  action  for  the  money  against  Oakes.  Per  Holt,  C.  J. — He 
ought  to  prove  that  he  had  demanded  or  done  his  endeavour  to  demand 
this  money  of  R.  before  he  can  sue  Oakes  upon  the  indorsement.  The 
same  law,  if  the  bill  was  drawn  upon  any  other  person,  payable  to  Oakes 
or  order;"  that  is,  «a  demand  must  be  made  of  the  person  upon  whom 
the  bill  is  drawn/'  And  other  parts  of  the  case  manifestly  show  this 
to  have  been  the  meaning.  For  my  Lord  C.  J.  Holt  is  reported  to  have 
said,  <<the  indorsement  will  subject  the  indorser  to  an  action;  because  it 
makes  a  new  contract,  in  case  the  person  upon  whom  it  is  drawn  does 
not  pay  it.''  Again,  '<  if  the  indorsee  does  not  demand  the  money  pay- 
able by  the  bill,  of  the  person  upon  whom  it  is  drawn,  in  convenient 
time,  and  afterwards  he  fails,  the  indorser  is  not  liable." 

In  Salkeld  the  case  is  confounded :  it  is  stated  to  be  a  bill  of  r«o7a-i 
•exchange,  and  <<  thai  the  demand  must  be  made  upon  the  drawer,  ^  J 
or  him  upon  whom  it  was  drawn."  My  Lord  C.  J.  Holt  had  said  that 
a  demand  must  be  made  of  the  maker  of  a  promissory  note,  (calling  him 
the  drawer,)  and  in  the  case  of  a  bill  of  exchange,  of  him  upon  whom 
the  bill  is  drawn.  The  report  jumbles  both  together,  as  applied  only  to 
a  bill  of  exchange ;  misled,  I  dare  say,  by  the  equivocal  sound  of  the 
term  drawer,  and  by  the  Chief  Justice's  reasoning  in  the  case  of  a  pro- 
missory note,  from  the  law  upon  bills  of  exchange. 

In  12  Modem,  244,  the  case  is  mistaken  too ;  and  stated  as  upon  a 
bill  of  exchange,  and  as  a  determination  <<  that  there  must  be  a  demand 
upon  the  drawer  of  the  bill  of  exchange :"  and  yet  the  report  itself  shows 
demonstrably,  that  what  was  said  by  my  Lord  C.  J.  Holt  was  applied 
to  the  maker  of  a  promissory  note,  (calling  him  the  drawer.)  For  the 
report  makes  him  argue — <<  So  if  the  bill  was  drawn  on  any  other  person, 
payable  to  Oakes  or  order:"  which  shows  that  the  case  in  judgment  was 
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not  a  bill  drawn  upon  another  person;  but  payable  only  to  Oakes,  by  R. 
himself. 

It  seems  to  me  as  if  Lord  C.  J.  Holt;  in  that  case^  had  considered  the 
drawee  of  a  bill  of  exchange  in  the  same  light  as  the  maker  of  a  pro- 
missory note :  bat  loose  and  hasty  notes,  misled  by  identity  of  sound, 
have  misapplied  what  was  said  of  the  drawer  of  a  promissory  note  to 
the  drawer  of  a  bill  of  exchange;  and  to  such  a  degree  misapplied  it, 
that  two  reports  oat  of  the  three  have  stated  the  qnestion  as  arising  upon 
a  bill  of  exchange;  which  is  manifestly  otherwise. 

Bat  be  this  conjecture  as  it  may,  we  are  all  of  opinion,  <Uhat  in 
actions  upon  inland  bills  of  exchange,  by  an  indorsee  against  an  indorser, 
the  plaintiff  must  prove  a  demand  of,  or  due  diligence  to  get  the  money 
from  the  drawee  (or  acceptor;)  but  need  not  prove  any  demand  of  the 
drawer:  and  that  in  actions  upon  promissory  notes,  by  an  indorsee 
against  the  indorser,  the  plaintiff  must  prove  a  demand  of,  or  due  dili- 
gence to  get  the  money  from  the  maker  of  the  note.'' 

Accordingly,  the  Eule  was.  That  the  postea  be  delivered  to  the 
plaintiff. 


[*277]     •IL  — BALLINGALLS  v.   GLOSTER. 

May  4,  .1803.— E.    3  East,  481. 

The  plaintiffs,  as  indorsees  of  a  bill  of  exchange,  declared  that  one 
John  Oloster  on  the  26th  of  March,  1802,  at  the  island  of  St.  Vincent, 
in  parts  beyond  seas,  according  to  the  custom  of  merchants,  drew  a  bill 
of  exchange  for  j6250  of  that  date,  directed  to  one  J.  Jackson,  and  re- 
quired him  at  90  days  sight  to  pay  the  same  to  the  order  of  the  defen- 
dant ;  that  the  defendant  afterwards  and  before  payment  of  the  same 
indorsed  the  bill  to  the  plaintiffs  or  their  order.  That  they  afterwards, 
on  the  10th  of  August,  presented  the  bill  for  acceptance  to  J.  Jackson, 
who  refused  to  accept  the  same ;  and  thereupon  the  plaintiffs  caused  it 
to  be  duly  protested  for  non-acceptance  :  of  which  premises  the  defendant 
had  notice,  and  according  to  the  custom  of  merchants  became  liable  to 
pay  to  the  plaintiffs  the  sum  of  money  in  the  bill  mentioned  when  he 
should  be  requested ;  and  being  so  liable  he  promised  to  pay,  &c. 

The  hcts  appearing  in  evidence  before  Lord  Ellenborouoh,  G.  J.,  at 
Guildhall,  were,  that  the  bill  in  question  was  passed  to  the  plaintiffs' 
agent  at  Trinidad  by  the  original  drawer,  with  the  indorsement  of  the 
defendant  upon  it  for  a  valuable  consideration :  that  the  bill  was  pre- 
sented and  protested  for  non-acceptance  on  the  10th  of  August;  after 
which,  on  the  30th  of  October,  this  action  was  commenced  before  the  bill 
fell  due,  which  was  not  till  the  11th  of  November.  And  the  only  ques- 
tion was.  Whether  upon  non-acceptance  of  a  bill  the  indorsee  has  a  right 
immediately  to  sue  the  indorser,  as  a  new  drawer,  without  waiting  for  the 
time  when  the  bill  becomes  due  ?  it  having  been  decided  in  Milford  v. 
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Major,  Doagl.  54,  that  sacli  action  lies  against  the  original  drawer.  The 
plaintiffs  at  the  trial  obtained  a  verdict,  with  leave  to  the  defendant  to 
move  to  set  it  aside.  A  rule  nisi  having  been  accordingly  obtained  for 
this  purpose, — 

Erskine  and  C,  WarreUj  who  were  to  have  shown  canse,  were  stopped 
by  the  Court. 

G%i>bs  and  Oontt,  in  support  of  the  rule,  endeavoured  to  distinguish  this, 
♦from  the  case  of  Milford  v.  Mayor ;  because  of  the  privity  riio7Qi 
between  the  original  drawer  and  the  person  on  whom  the  bill  is  L  J 
drawn,  who  is  presumed  to  be  his  correspondent,  having  property  of  the 
drawer's  in  his  hands,  or  at  least  willing  to  give  him  credit ;  for  whose 
due  acceptance  thereof  the  drawer  may  well  be  supposed  to  pledge  himself 
as  an  inducement  for  a  third  person  to  take  his  bill  instead  of  payment : 
there  if  the  condition  fail  by  the  non-acceptance  of  the  drawee,  the  holder 
may  fairly  resort  to  the  drawer  immediately.  But  as  between  indorser 
and  indorsee  there  is  no  such  implied  understanding,  the  original  con- 
tract between  them  is  with  relation  to  the  time  mentioned  in  the  bill, 
before  which  no  debt  arises. 

Lord  Ellenborough,  C.  J. — ^There  is  no  distinguishing  the  case  of 
an  indorser  from  that  of  the  drawer,  it  having  been  long  ago  decided  that 
every  indorser  is  in  the  nature  of  a  new  drawer,  every  indorsement  as  a 
new  bill,  and  that  the  indorser  stands  as  to  his  indorsee  in  the  law 
merchant  the  same  as  the  drawer.  The  point  ruled  in  Milford  v.  Mayor 
was  not  then  new.  In  Bright  v.  Furrier,  Bull.  N.  P.  269,  where  the 
same  question  occurred,  Lord  Mansfield  said  that  the  law  was  clearly 
so  settled.  Those  indeed  were  actions  against  the  drawers ;  but  though 
this  particular  case  of  an  action  against  the  indorser  has  not  occurred  in 
the  books,  yet  when  it  has  been  laid  down  that  an  indorser  stands  in  all 
respects  in  the  same  situation  as  a  drawer,  all  the  consequences  follow 
which  are  attached  to  the  situation  of  the  latter.  And  in  a  late  case  tried 
before  me  at  Guildhall,  it  appeared  to  be  the  universally  received  law 
merchant  on  the  Continent,  that  an  indorser  was  liable  immediately  on 
the  non-acceptance  of  the  drawee. 

Grose,  J.,  of  the  same  opinion. 

Lawrence,  J. — ^In  Heylyn  v.  Adamson,  Lord  Mansfield  said,  when  a 
bill  of  exchange  is  indorsed  '<  as  between  the  indorser  and  indorsee,  it  is 
a  new  bill  of  exchange,  and  the  indorser  stands  in  the  place  of  the 
drawer." 

*Le  Blano,  J. — ^There  is  no  hardship  on  the  indorser;  for  he  rtoYoi 
must  be  presumed  to  know  the  person  from  whom  he  receives  I-  J 
the  bill,  and  on  whose  security  he  must  rely.  Rule  discharged. 


the  negotiability  of  a  bill  OB  NOTE  MAY  BE  BESTRIOTED  BY  AN  IN- 
DORSEMENT IN  FAVOUR  OF  A  PARTICULAR  PARTY,  OR  FOR  A  PARTICU- 
LAR PURPOSE,  AND  WHEN  SO  RESTRICTED  EVERY  SUBSEQUENT  HOLDER 
WILL  BE  SUBJECT  TO  THE  RESTRICTION  ;   BUT  RESTRICTIVE  INDORSE- 
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MENTS  WILL  NOT  BE  IMPLIED,    BUT    MUST   BE    CLEABLY  AND   UNE- 
QUIVOCALLY EXPRESSED. 

L  — ANCHER  V.  THE  BANK  OF  ENGLAND. 

May  10,  1781.— E.    2  Doag.  637. 

One  Captain  Dabl,  a  Dane,  and  resident  in  Denmark;  being  indebted 
to  tbe  bottse  of  Clans  Heide  &  Co.  in  London,  applied  to  one  Msestue  to 
procure  bim  a  bill,  in  order  to  discbarge  tbe  debt.  Maastae  accordingly 
obtained  a  bill  from  tbe  plaintiffs,  at  Christiana,  on  Clans  Heide  &  Co.^ 
witb  wbom  tbey  bad  a  correspondence ;  wbich  bill  was  as  follows  : — 
"  Cbristiana,  17tb  January,  1778.  Two  months  after  sigbt,  please  to 
pay  tbis,  our  sola  bill  of  exchange,  to  Mr.  Jens  Maestue,  or  order,  one 
hundred  and  twenty  pounds  sterling,  yalne  in  account,  and  place  it  to 
account,  as  per  advice  from — Karen,  widow  of  Christian  Anoher  &  Sons. 
—To  Messieurs  Claus  Heide  &  Co.,  of  London.'' 

On  this  bill  was  written,  by  Maestue,  an  indorsement,  in  tbe  Danish 
language,  of  tbis  import : — <<  The  within  must  be  credited  to  Captain 
Morten  Larsden  Dabl,  value  in  account.  Christiana,  17th  January,  1778, 
Jens  Ma&stue.''  And  it  was  remitted  to  Claus  Heide  &  Co.  in  the  follow- 
ing letter: — '^ Agreeable  to  tbe  desire  of  Captain  Morten  Larsen  Dabl,  of 
Arendall,  I  have  enclosed,  for  bis  account  sent  you,  Karen  Ancher  & 
Sons'  bill  on  yourselves,  for  £120,  which  you  will,  on  receipt,  be  pleased 
to  credit  his  account  with,  and  advise  him  of  the  same." 
r»2801  *^^^  l^ill  ^*s  received  by  Claus  Heide  &  Co.,  and  accepted^ 
I-  -J  and  tbey  gave  notice  to  tbe  plaintiffs  and  to  Dabl,  that  they  had 
received  it,  and  placed  it  to  his  account.  Afterwards,  a  forged  indorse- 
ment, in  English,  was  written  upon  it  as  follows : — <<  For  me,  to  pay 
Mr.  Detleff,  D.  Muller,  or  order.  Morton  L.  Dabl."  Muller,  who  wag 
a  clerk  in  the  house  of  tbe  acceptors,  carried  the  bill,  thus  indorsed,  but 
which  never  had  been  in  tbe  bands  of  Dabl,  to  tbe  Bank,  and  indorsed 
it  with  his  own  name,  upon  which  it  was  discounted,  in  the  ordinary 
course  of  business.  When  the  day  of  payment  came,  tbe  acceptors  having 
become  insolvent,  and  Muller  having  absconded,  the  bill  was  protested; 
and  one  Fulgberg,  as  a  friend  or  agent  for  the  plaintiffs,  came  to  the 
Bank,  and  paid  it  for  their  honour  as  the  drawers ;  but  tbe  forgery  having 
been  discovered,  tbis  action  for  money  had  and  received  was  brought 
against  the  Bank,  on  the  ground  that  the  bill  was  not  negotiable  on 
account  of  the  special  indorsement,  and  that  it  had,  therefore,  been  dis- 
counted by  the  Bank  in  their  own  wrong,  and  the  money  paid  by  Fulg- 
berg, to  take  it  up,  paid  by  mistake. 

Tbe  cause  was  tried  at  Guildhall,  before  Lord  Mansfield,  at  tbe  sit- 
tings after  last  term,  when  bis  lordship  directed  a  nonsuit;  and  it  now 
came  on  in  Court,  on  a  motion  for  setting  aside  the  nonsuit,  and  granting 
a  new  trial. 

The  Attorney- General  for  the  defendants. — ^The  Bank  is  perfectly  inno- 
cent of  any  fraud.  The  bill  was  in  their  hands  for  a  valuable  considera- 
tion. The  drawers,  by  bringing  this  action,  adopt  the  payment  by 
Fulgberg,  and  make  bim  their  agent,  and  when  a  drawer  pays  a  bill,  it 
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1>ecoine8  a  matter  of  account  between  him  and  the  acceptor,  and  all  the 
indorsers  are  discharged.  This  bill  was  originally  drawn  payable  to  order, 
but  the  particular  indorsement,  it  is  said,  made  it  not  negotiable.  There 
can  be  no  doabt,  however,  but  that  Dahl  might  still  have  indorsed  and 
negotiated  it.  It  is  true,  as  his  name  is  forged,  he  never  can  be  called 
upon  as  an  indorser,  but  his  debt  is  discharged  by  the  credit  given  him 
by  Clans  Hoide  &  Go. 

*  Dunning  and  Davenport  for  the  Plaintiffs. — ^The  bill  was  r^oaii 
taken  up  by  the  plaintiff's  agent,  without  authority,  but  it  waa  L  J 
bon&  fide,  and  for  the  best,  and  therefore  they  have  done  right  to  indem- 
nify him.  The  parties  are  all  innocent,  but  the  Bank  have  been  negli- 
gent, and  the  mistake  in  paying  them  ought  to  be  rectified.  The  Attor- 
tomey-General's  rule,  as  to  the  discharge  of  indorsers,  by  the  payment 
by  the  drawer,  applies  only  where  the  drawer  has  paid  with  a  full  know- 
ledge of  the  circumstances.  If  the  Bank  in  this  case  could  not  have 
sued  the  drawers,  they  cannot  retain  the  money ;  which  brings  it  to  the 
question,  Whether  a  bill  that  has  once  been  negotiable  must  always  con- 
tinue 80,  and  cannot  have  that  quality  restrained  by  a  particular  indorse- 
ment, as,  <<  Pay  to  A.  B.,  and  no  one  else/'  or  the  like  ?  The  constant 
practice,  with  regard  to  remittances  of  rents  from  the  country,  shows  that 
negotiability  may  be  restrained  in  that  manner.  Those  remittances  are 
made  by  bills  payable  to  order,  but  are  generally  indorsed  by  the  payee 
to  his  banker,  without  saying  <<  or  order,''  for  the  express  purpose  of 
stopping  their  negotiability.  If  a  bill  gets  to  the  drawee,  its  negotiability 
oeases.  This  had  been  in  the  hands  of  the  drawees.  Notice  was  given 
by  them  to  the  plaintiffs,  that  they  had  received  it,  and  to  Dahl,  that 
they  had  applied  it  to  the  discharge  of  his  debt. 

Lord  Mansfield. — The  ground  of  the  nonsuit  was,  that  the  purpose 
for  which  the  bill  was  drawn  was  answered,  it  having  been  applied 
to  the  credit  of  Dahl,  and  he  having  acquiesced.  It  therefore  occur- 
red to  me  that  the  drawers  had  received  no  injury,  and  had  no  interest. 
But  (which  was  not  attended  to  at  the  trial)  there  has  been  a  second  pay- 
ment, for  the  honour  of  the  plaintiffs,  and  it  is  contended  that  a  consi- 
deration has  arisen  on  that  second  payment.  Where  there  is  equal 
equity,  possession  must  prevail ;  and  the  equity  is  equal  between  per- 
sons who  have  been  equally  innocent  and  equally  diligent.  The  ques- 
tion^ therefore,  is,  Whether  the  Bank  has  been  equally  diligent  1  A  bill, 
though  once  negotiable,  is  certainly  capable  of  being  restrained.  I  re- 
member  this  being  determined  upon  argument.  A  blank  indorsement 
makes  the  bill  payable  to  bearer,  but,  by  a  special  indorsement,  the 
holder  may  stop  the  ^negotiability.  Masstue  did  so  here.  It  r«oQoi 
does  not  seem  to  me  that,  after  the  special  indorsement  of  Msds-  I-  -I 
tue,  Dahl  himself  could  have  indorsed  it  over.  Maestue  did  not  mean  to 
make  himself  answerable  as  an  indorser,  or  to  enable  Dahl  to  raise  money 
on  the  bill.  The  Bank  could  not  have  maintained  an  action  on  the  bill 
against  the  plaintiffs.  It  was  their  negligence  not  to  read  the  special 
indorsement. 

WiLLES,  Justice. — ^I  am  of  the  same  opinion.  The  question  is. 
Whether  the  negotiability  is  not  restrained  by  the  indorsement?  and  I 
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think  it  is.  The  Bank  either  did  read^  or  ought  to  have  read,  the  in- 
dorsement. The  only  doubt  is,  what  shonld  be  the  effect  of  the  bill's 
haying  been  taken  up  by  a  third  person ;  but  I  think  he  most  be  taken 
to  be  the  agent  of  the  plaintiffs. 

AsHHUBST,  Justice. — ^I  am  of  the  same  opinion.  The  question  is. 
Did  the  Bank  use  due  diligence  ?  If  they  had  attended  to  the  indorse- 
ment, they  would  not  have  discounted  the  bill.  I  think  Dahl  himself 
could  not  have  indorsed  it.  It  was  never  the  intention  that  Claus  Heide 
&  Co.  should  pay  money  to  Dahl,  but  only  that  the  amount  should  be 
set  off  in  his  account.  If  the  Bank  have  taken  a  bill  not  negotiable,  it 
is  their  own  fault,  and  they  are  not  entitled  to  retain  the  money  which 
has  been  paid  them  by  mistake. 

BuLLER,  Justice. — I  have  the  misfortune  to  differ  from  the  rest  of  the 
Court.  As  to  the  forgery,  it  was  decided  in  the  case  of  Price  y.  Neale, 
3  Burr.  1355,  in  this  Court,  that  if  a  forged  bill  has  been  taken  up,  the 
money  shall  not  be  recoyered  back  from  the  innocent  indorsee.  There- 
fore,  as  against  such  an  indorsee,  the  forgery  is  not  material.  As  to  the 
indorsement  by  Msostue,  it  amounts  to  an  indorsement  to  Dahl,  and 
makes  him  the  proprietor;  and  the  bill  being  originally  negotiable,  it 
seems  to  me  to  have  continued  so.  What  is  called  a  restrained  indorse- 
ment, viz.,  that  the  bill  was  to  be  credited  to  Dahl,  appears  to  amount 
to  the  same  thing  as  <<  Pay  to  Dahl.''  The  words  '<  or  order,''  are  omit- 
ted, but  it  has  been  determined,  that  such  omission  does  not  stop  the 
TMQo-i  negotiability  of  a  *bill.  The  circumstance  that  there  was  an  ao» 
■-  -I  count  between  Dahl  and  the  drawers,  cannot  affect  third  persons 
who  knew  nothing  of  that  account.  But  if  the  bill  was  only  meant  to 
pay  the  drawees,  why  was  it  not  cancelled  by  them  when  they  received 
it  ?  Why  did  they  accept  it  ?  Did  not  that  hold  out  negotiability  to 
the  rest  of  the  world  ?  This  is  an  answer  to  any  supposed  negligence  in 
the  defendants.  Besides,  if  the  bill  was  not  meant  to  be  negotiable,  why 
did  the  defendants  take  it  up  ?  That  was  done  by  another  person,  it  is 
said,  for  their  honour;  but  they  have,  by  bringing  the  action,  adopted 
his  act. 

Lord  Mansfield. — The  whole  turns  on  the  question.  Whether  the 
bill  continued  negotiable?  As  the  case  stands  at  present,  let  the  non- 
suit be  set  aside,  but  we  will  consider  of  it  farther,  and  if  we  alter  our 
opinions  we  will  mention  it. 

The  case  was  never  mentioned  any  farther. 

The  rule  made  absolute. 


II.— TRBUTTEL    v.  BARANDON. 

Not.  27,  1817.— E.     8  Taunt.  100.    Eng.  Com.  Law  Reps.  vol.  4. 

Tboyeb  to  recover  the  value  of  two  bills  of  exchange;  one  drawn  by 
Garton  upon,  and  accepted  by  Speare,  payable  to  Gttrton's  or.der  eight 
months  after  date,  and  indorsed  <<Pay  to  J.  P.  De  Roure,  Esq.,  or  order, 
for  account  of  Messrs.  Treuttel  &  Wurtz;"  the  other  drawn  by  Cres- 
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wick  upon,  and  accepted  by  Speare,  payable  to  Creswick's  order^  nine 
months  after  date,  and  with  a  similar  indorsement. 

At  the  trial  of  the  cause  before  Gibbs,  C.  J.,  at  the  London  sittings 
after  last  term,  it  appeared,  that  the  bills  had  been  deposited  with  the 
defendants  by  De  Ronre  and  Co.,  the  agents  of  the  plaintiffs,  bat  with- 
oat  their  anthority,  as  security  for  cash  advances  made  by  defendants  to 
Be  Ronre  and  Co.  De  Boure,  who  had  become  bankrupt,  stated,  that  he 
received  the  bills  for  the  plaintiffs,  whose  agent  he  was,  and  indorsed 
ifaem  *to  the  defendants,  to  whom  he  gave  them  as  a  security  r^no ^n 
on  his  own  account ;  that,  when  the  bills  were  deposited,  he  was  L  -1 
indebted  to  the  defendants  beyond  the  amount  of  such  bills ;  and  that 
the  defendants  continued  afterwards  to  advance  money  to  him  on  the 
bills  so  deposited.  It  further  appeared,  that  when  De  Roure  received 
the  bills  on  behalf  of  the  plaintiffs,  he  wrote  a  letter  of  information  to 
them,  placed  the  bills  to  their  credit  in  account,  and  continued  to  have 
transactions  with  the  plaintiffs  after  that  time.  Speare,  the  acceptor,  had 
failed,  and  his  effects  were  in  the  hands  of  trustees. 

On  behalf  of  the  defendants  it  was  urged,  that  the  action  was  not 
maintainable.  Because,  though  an  agent  or  factor  cannot  pledge  the 
goods  of  his  principal,  he  may  pledge  bills  of  exchange  indorsed  to  him 
as  a  receiver  for  his  principal,  provided  there  be  nothing  in  the  indorse- 
ment to  restrict  the  negotiability ;  secondly,  because  there  was  nothing 
restrictive  in  this  indorsement,  for  the  words,  '*  Pay  to  J.  P.  De  Roure, 
Esq.,  or  order,  for  account  of  Messrs.  Treuttel  &  Wurtz,''  were  only  in- 
serted to  show,  that  when  the  bills  were  paid,  they  should  be  carried,  in 
the  books  of  the  acceptor,  Speare,  who  had  become  insolvent,  to  the 
account  of  the  plaintiffs,  for  the  purpose  of  preventing  confusion  in 
Speare's  accounts.  Gibes,  C.  J.,  was  of  opinion,  that  De  Roure  had  no 
right  to  indorse  these  bills  to  a  stranger,  that  he  had  no  right  to  deposit 
them,  that  their  negotiability  was  restricted,  and  that  the  defendants 
might  well  have  collected  from  the  special  indorsement,  that  the  bills 
were  not  the  property  of  De  Roure.  The  jury  found  a  verdict  for  the 
plaintiffs. 

Copley,  Seijt.,  on  a  former  day,  having  obtained  a  rule  nisi,  to 
set  aside  this  verdict  and  enter  a  nonsuit,  being  now  called  upon  by  the 
Court,  supported  this  rule.  These  bills  were  negotiable;  they  might 
have  been  discounted ;  and,  if  they  might  have  been  discounted,  they 
had  been  properly  dealt  with.  These  bills  were  in  the  hands  of  De 
Roure,  who  was  not  restricted  from  sending  them  into  the  market  for  the 
purposes  of  trade.  In  Evans  v.  Cramlington,  2  Vent.  307,  the  defend- 
ant drew  a  bill  on  Ryder,  payable  to  Price,  or  order,  for  the  use  of  Cal- 
vert. Price  indorsed  the  bill  to  the  plaintiff.  Rider  dishonoured 
*the  bill.  It  was  held  that  the  plaintiff  had  a  right  to  recover,  r«oQ5-i 
Price  having  a  right  of  transfer,  and  having  indorsed  it  to  him.  ^  -I 
In  the  present  case,  the  indorsement  makes  the  bill  payable  to  De  Roure 
"  for  account  of  Treuttel  &  Wurtz.'*  There  is  no  dissimilarity  between 
the  cases;  and  De  Roure  had  a  right  to  indorse  the  bill  to  the  de- 
fendants. If  it  be  admitted  that  these  bills  might  be  discounted,  why 
may  they  not  be  deposited  as  a  security  ?    What  is  the  nature  of  this 
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deposit  ?  De  Ronre  has  a  running  aeconnt  with  the  plaintiffs,  paying 
and  receiving  money  for  them;  this  money  he  applies  to  the  general  par- 
poses  of  business,  and  enters  it  in  his  accounts,  as  received  for  the  use 
of  those  for  whom  he  is  agent.  What  difference  is  there  between  dis- 
countiDg  the  bills  severally,  and  crediting  the  principals  with  the  pro- 
ceeds of  each,  and  entering  the  whole  amount  to  their  credit  ?  If  the 
negotiability  of  these  bills  be  conceded,  it  follows,  that  this  case  falls 
within  the  principles  laid  down  in  Collins  v.  Martin,  1  B.  &  P.  648 
for  the  ground  on  which  it  was  there  held,  that  agents  might  pledge,  for 
their  own  private  purposes,  bills  of  exchange  in  distinction  from  other 
property,  was,  that  the  bills  of  exchange  were  negotiable.  The  special 
indorsement  could  not  mean  that  De  Roure  should  not  negotiate  them ; 
it  never  could  be  intended  that  the  plaintiffs  should  actually  possess 
them ;  for  that  firm  could  not  have  sued  upon  them,  and,  indeed,  they 
are  left  for  months  in  the  hands  of  De  Roure  after  his  letter  of  advice  to 
them.  The  legal  property  of  this  bill  was  in  De  Roure ;  it  was  indorsed 
to  him  or  order,  and  was  negotiable ;  he  has  indorsed  it  to  the  defend- 
ants, and,  therefore,  they  are  entitled  to  hold  it. 

Dallas,  J. — It  is  not  necessary  in  this  case  to  dispute  the  soundness 
of  the  decision  in  Collins  y.  Martin ;  for,  without  doubt,  if  one  deposit 
with  his  banker  negotiable  bills,  and  that  banker  afterwards  deposit  them 
with  a  third  person,  as  a  pledge  for  his  own  debt,  the  property  in  such 
bills  will  pass  to  the  pledgee.  But  this  is  not  a  simple  case  of  a  bill 
indorsed ;  but  De  Roure,  the  agent  of  the  plaintiffs,  being  indebted  to 
the  defendants,  deposits  with  them  these  bills,  which  were,  by  the  indorse- 
r*2861  ™®°^  made  payable  to  him  "for  the  account"  of  his  *prin- 
I-  -I  cipals.  The  defendants  take  from  De  Roure  these  bills  as  a  de- 
posit, expressly  by  way  of  security,  and  not  by  way  of  discount ;  and  the 
question  is,  whether  they  did  not  take  this  deposit  with  sufficfent  notice 
tiiat  the  bills  did  not  belong  to  him  ?  I  am  of  opinion  that  the  defen- 
dants had  sufficient  notice  that  these  bills  were  not  his  property ;  and  I 
therefore  think  that  the  plaintiffs  are  entitled  to  recover. 

Park,  J. — If  our  decision  in  this  case  broke  in  on  the  case  of  Collins 
T.  Martin,  I  should  hesitate  before  I  gave  my  opinion.  But  the  case  is 
reduced  to  a  siogle  point,  namely.  Whether  the  defendants  had  not 
knowledge,  when  De  Roure  pledged  these  bills,  that  they  were  the  pro- 
perty of  the  plaintiffs  ?  Of  that,  I  think,  there  can  be  no  doubt ;  and 
therefore  I  am  of  opinion  that  there  is  no  ground  for  disturbing  this 
verdict. 

BuRROUQH,  J. — ^There  is  a  wide  difference  between  bills  of  exchange 
discounted,  and  bills  of  exchange  deposited.  If  the  bills  had  been  dis- 
counted, and  the  money  received,  the  amount  would  have  been  imme- 
diately entered  into  the  account ;  but  deposited  as  they  were,  had  they 
failed,  their  amount  would  have  been  struck  out.  The  bills,  therefore, 
did  not  form  a  real  item  in  the  account. 

Rule  discharged. 
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III.  — SIGOURNET  V.   LLOYD. 

Nor  14,  1828.  —  E.    8  B.  &  G.  622.    5  Bing.  625.    Eng.  Com.  Law  Reps.  yoI.  15. 

Assu&iPSiT  for  money  had  and  received.  Plea^  general  issue.  The 
plaintiff  was  a  merchant  residing  at  Boston^  in  the  United  States  of 
America.  The  defendants  were  bankers  in  London^  carrying  on  business 
under  the  firm  of  Messrs.  Jones^  Lloyd;  and  Go.  Before  the  trial  the 
parties  agreed  that  the  plaintiff  should  take  a  verdict  by  consent  for 
J63164;  lis.  Sd.y  subject  to  the  following  case^  with  liberty  for  either 
party  to  turn  it  into  a  special  verdict.  This  was  accordingly  done  with 
the  *approbation  of  Lord  Tenterden^  C.  J.,  before  whom  the  r*oQ«T-i 
cause  came  on  for  trial :—  L        J 

In  month  of  July,  Captain  Attwood,  who  commanded  a  vessel  belong- 
ing to  the  plaintiff,  took  in  payment  of  a  cargo  of  flour,  the  property  of 
the  plaintiff,  which  he  sold  at  Bio  Janeiro,  a  bill  of  exchange  for  £3164, 
lis.  Sd.,  drawn  in  a  set  of  three  by  March,  Sealy,  Walker,  &  Co.,  of  that 
place,  on  March,  Sealy,  &  Co.,  of  London.  This  bill  was  payable  to  the 
order  of  Messrs.  Hendricks,  Wierss,  &  Co.,  who  indorsed  it  to  Captain 
Attwood.  The  following  are  copies  of  the  first  and  third  parts  of  the 
bai:— 

«  ^22971,  due  2Sih  November. 

ft  Rio  de  Janiero,  12ih  July,  1825. 

«  For  £3164,  lis.  Sd.     1258. 

<<  At  sixty  days  sight  pay  this  first  of  exchange,  second  and  third  not 

paid,  to  the  order  of  Messrs.  Hendricks,  Wierss,  &  Co.,  three  thousand 

one  hundred  and  sixty-four  pounds,  eleven  shillings,  and  eight-pence, 

value  of  the  same,  which  place  to  account,  as  per  advice  from 

March,  Sealy,  Waej:r,  &  Co.'' 

This  bill  was  indorsed  by  the  payees  to  A.  Attwood. 

"Rio  de  Janeiro,  the  12^  July,  1825. 

«For£3164,  lU  8cf. 

<<  At  sixty  days  sight  pay  this  third  of  exchange,  first  and  second  not 

paid,  to  the  order  of  Messrs.  Hendricks,  Wierss,  &  Co.,  three  thousand 

one  hundred  and  sixty-four  pounds,  eleven  shillings,  and  eightpence, 

value  of  the  same,  which  place  to  account,  as  per  advice  from 

«  Maeoh,  Sealt,  Walkee,  &  Co." 

This  was  indorsed  by  the  payees  to  A.  Attwood,  by  Attwood  to  the 
plaintiff,  by  the  latter  in  the  following  words : — '<  Pay  to  Samuel  Wil- 
liams, Esq.,  of  London,  or  his  order,  for  my  use;"  and  by  S.  Williams 
to  Jones  &  Co. 

Attwood  sent  the  first  of  the  set  to  the  correspondent  of  the  plaintiff, 
Mr.  Samuel  Williams  of  London,  who  was  an  American  '''agent  rtoggi 
and  factor  for  merchants  and  planters,  carrying  on  such  business  ^        ^ 
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to  a  very  great  extent,  inclosed  in  the  following  letter : — "  Sir,  I  here- 
with have  the  honour  to  enclose  you  the  first  of  exchange  for  £3164, 
lis.  Sd,  sterling,  at  sixty  days  sight,  on  Messrs.  March,  Sealy,  &  Co.,  in 
London,  in  favour  of  myself,  it  being  the  proceeds  of  a  cargo  of  flour  in 
brig  Swiftsure,  belonging  to  Henry  Sigourney,  Esq.,  Boston,  America, 
which  you  will  please  to  present  for  acceptance,  and  keep  at  the  disposal 
of  the  second  or  third."  But  he  did  not  indorse  the  bill.  Williams  re- 
ceived the  letter  and  bill  on  the  26th  September,  1825,  and  procured  the 
acceptance  of  the  bill  in  due  course. 

The  third  of  the  set  was  remitted  to  the  plaintiff ;  and  he  having  in- 
dorsed it  as  aforesaid,  tt  Pay  to  Mr.  Samuel  Williams,  or  order,  for  my 
use,"  remitted  it  to  Williams  in  the  following  letter  of  the  17th  Sep- 
tember, 1825  : — "  Captain  Amaziah  Attwood,  of  my  brig  Swiftsure, 
arrived  here  yesterday,  from  Rio  Janeiro,  whence  he  sailed  about  the 
July.  He  informs  me  that  he  left  a  letter  directed  to  you,  to  be 
forwarded  to  you  by  the  next  English  mail,  containing  the  first  of  March, 
Sealy,  Walker,  &  Co.'s  draft  on  March,  Sealy,  &  Co.,  London,  dated  11th 
of  July,  at  sixty  days  sight,  for  iS3164,  ll8.  8^^.  sterling,  in  favour  of 
Messrs.  Hendricks,  Wierss,  &  Co.,  and  by  them  indorsed  to  said  A.  Att- 
wood. He  thinks  he  did  not  indorse  the  draft;  and  if  received,  it  can 
only  be  accepted.  Enclosed  you  have  third  bill  of  the  set  indorsed  to  me 
by  Captain  Attwood,  and  to  yourself  by  me.  I  presume  that  if  the 
other  should  have  been  previously  received  and  accepted,  that  a  receipt 
on  the  one  now  transmitted  would  be  accepted  at  maturity.  Have  the 
goodness,  when  you  advise  the  receipt,  which  I  trust  will  be  as  soon  as 
possible,  of  the  present,  to  inform  me  the  standing  of  the  acceptors. 
Henry  Sigourney."  The  letter  and  bill  were  received  by  Williams  on 
the  21st  October,  1826. 

The  defendants  had  no  notice  of  the  before-mentioned  letters  of  Cap- 
tain Attwood  and  the  plaintiff.  Williams  stopped  payment  on  the  24th 
of  October  aforesaid,  and  a  docket  was  struck  against  him  on  the  25th 
of  the  same  month,  upon  which  a  commission,  dated  the  27th  of  the 
r*^Ml  ^^^  month,  was  issued,  *and  he  was  declared  a  bankrupt  imme- 
L  J  diately  afterwards.  At  the  time  Williams  received  the  bill  in 
question,  as  well  as  at  the  time  of  his  bankruptcy,  the  balance  of  account 
was  in  favour  of  the  plaintiff  to  the  amount  of  upwards  of  £3000,  ex- 
clusive of  the  before-stated  bill.  On  the  morning  of  the  22d  of  October, 
when  the  discount  hereinafter  mentioned  was  made,  the  balance  in  favour 
of  Williams  with  the  defendants  was  £3784,  10s.  lOd.  About  eleven 
o'clock  on  that  day  Williams  indorsed  the  bill  in  question,  with  others, 
amounting  in  the  whole  to  J67081, 17«.  9d,,  to  the  defendants,  who  were 
his  bankers,  and  in  the  habit  of  discounting  for  him  very  largely,  and 
the  said  bills  were  bona  fide  discounted  for  him,  and  credit  given  to 
him  for  the  amount,  less  the  discount ;  and  subsequently,  viz.,  at  the 
clearing  house,  about  six  o'clock  in  the  evening  of  that  day,  the  defen- 
dant paid  Williams's  acceptances  due  that  day  to  the  number  of  thirty- 
two,  and  three  drafts,  amounting  to  £10,683, 18^.  Id.  The  bill  in 
question  was  honoured  at  maturity,  and  the  amount  received  by  the 
defendants  on  the  28th  November,  1825. 


BILLS    OF    EXGHANQE.  205 

F.  Pollochy  for  tbe  Plaintiff. — The  bill  belonged  to  the  plaintiff,  and 
he  is  entitled  to  recover  its  amount  from  the  defendants.  The  indorse- 
ment was  special;  so  as  to  prevent  the  indorsee  from  transferring  any  in- 
terest in  the  bill  beyond  the  particular  purpose  or  the  particular  indivi- 
dual mentioned  in  the  indorsement.  The  earliest  case  where  such  a 
special  indorsement  is  mentioned  is  Snee  v.  Prescott,  1  Atk.  247.  There 
Lord  Hardwicke  sayS;  '^  Promissory  notes  and  bills  of  exchange  are  fre- 
quently indorsed  in  this  manner,  <Pray,  pay  the  money  to  my  use/  in 
order  to  prevent  their  being  filled  up  with  such  an  indorsement  as  passes 
the  interest."  In  Edie  v.  The  East  India  Company,  2  Burr.  1227,  Wil- 
mot,  J.,  speaking  of  an  indorser,  says,  <'To  be  sure  he  may  give  a  mere 
naked  authority  to  a  person  to  receive  it  for  him ;  he  may  write  upon  it, 
<Pray,  pay  the  money  to  my  servant,  for  my  use;'  or  use  such  expres- 
sions as  necessarily  import  that  he  does  not  mean  to  indorse  it  over,  but 
is  only  authorizing  a  particular  person  to  receive  it  for  him  and  for  his 
own  use.  In  such  case  it  would  be  clear  that  no  valuable  consideration 
had  been  paid  *him.  But,  at  least,  that  intention  must  appear  r;|tQon-i 
upon  the  face  of  the  indorsement."  It  appears,  therefore,  from  ^  -> 
these  two  authorities,  that  an  indorsement  in  the  form  used  in  the  pre- 
sent case  will  prevent  the  indorsee  from  passing  the  interest  in  the  bill 
bj  a  subsequent  indorsement.  The  general  indorsement  of  a  bill  makes « 
it  the  legal  property  of  the  indorsee,  and  gives  him  the  ju9  duponendi; 
but  an  indorsement  for  the  use  of  another,  is  notice  that  the  property  in 
the  bill  is  in  that  other,  and  that  the  holder  is  an  agent  for  him,  and 
eannot  transfer  the  bill.     [He  was  then  stopped  by  the  Court.] 

ParkCy  contra — ^It  may  be  conceded  that  the  negotiability  of  a  bill 
may  be  restrained  by  a  special  indorsement.  The  question,  which  in 
this  case  turns  entirely  on  the  construction  of  the  indorsement,  is, 
Whether  it  restrains  the  negotiability  of  the  bill,  and  makes  every  sub- 
sequent holder  a  trustee  for  the  plaintiff?  The  general  rule  is,  that  an 
indorsement  transfers  to  the  indorsee  all  the  rights  of  the  indorser,  and, 
among  others,  the  right  of  transferring  the  interest  in  the  bill  by  in- 
dorsement, More  V.  Manning,  Com.  311,  Acheson  v.  Fountain,  1  Str. 
557,  Edie  v.  East  India  Company,  2  Burr.  1216.  In  the  latter  case, 
Wilmot,  J.,  even  intimated  a  doubt  whether  there  could  be  a  restrictive 
indorsement.  But,  conceding  that  there  may  be,  the  question  is, 
Whether  the  indorsement  in  this  case  contains  clear  negative  words 
restraining  the  negotiability  of  the  bill  ?  The  words  must  be  construed 
most  strongly  against  the  plaintiff,  the  party  using  them.  First,  the  bill 
is  indorsed  payable  to  order.  Prima  facie,  therefore,  it  was  transferable. 
The  legal  title  was  in  Williams,  though,  as  between  the  plaintiff  and  him, 
he  might  be  bound  to  hold  the  bill  for  the  plaintiff's  use;  and  if  Wil- 
liams had  the  legal  title,  he  might  transfer  his  interest  in  the  bill  by 
indorsement.  The  meaning  of  such  an  indorsement  was  considered  in 
Evans  v.  Cramlington,  2  Vent.  307.  There  the  bill  was  payable  <'  to 
Price  or  order,  for  the  use  of  Calvert."  Price  indorsed  it  to  Evans ; 
after  which  an  extent  issued  against  Calvert,  and  the  money  due  upon  it 
was  seized  to  the  use  of  the  king.  These  facts  appearing  upon  the 
pleadings,  two  points  were  made  upon  demurrer;  the  one,  whether  Cal- 
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rft9Q11  ^^^  ^^  ^^^^  ^°  interest  in  *the  money  as  might  be  extended; 
L  J  and  the  other,  whether  Price  had  power  to  indorse  the  bill,  or 
whether  he  had  only  a  bare  authority  to  reoeiye  the  money  for  the  use  of 
Calvert ;  and  the  Court  of  King's  Bench,  and  afterwards  the  Exchequer 
Chamber,  held  that  Calvert  had  not  such  an  interest  as  could  be  extended, 
and  that  Price  had  power  to  indorse  the  bill,  and  judgment  was  given 
for  the  plaintiff.  In  the  case,  as  reported  in  Shower,  p.  4,  Lord  Holt 
says,  "This  is  a  bill  which  is  assignable  by  Price,  and  when  Price 
assigned  it  he  received  the  money,  and  that  receipt  was  for  the  use  of 
Calvert;  and  there  Calvert  hath  his  action ;  but  we  can  take  notice  of 
none  but  Price ;  and  at  this  rate  the  credit  of  bills  of  exchange  will  be 
spoiled/'  [Baylby,  J. — ^The  question  was  not  raised  there  whether 
Price  indorsed  contrary  to  his  duty  to  Calvert.1  If  Calvert's  consent 
had  been  necessary,  that  must  have  been  stated  m  the  pleadings  to  have 
been  given ;  but  there  is  no  such  averment.  The  pleadings  are  set  out 
in  2  Ventris,  807.  That  case,  therefore,  is  an  authority  to  show  that 
Williams  had  authority  to  transfer  the  interest  in  the  bill  in  this  case. 
The  words  "  to  my  use"  may  be  construed  as  a  direction  from  the  plain- 
tiff to  Williams,  his  agent,  to  apply  the  bill,  or  the  proceeds  of  it,  to  his, 
the  plaintiff's,  use.  The  other  construction  makes  the  indorsement 
•  restrictive.  But  the  intention  is  not  clear,  and  it  ought  to  be  so,  in 
order  to  restrain  the  negotiability  of  the  bill.  If  the  first  construction 
be  adopted,  the  defendants  clearly  were  not  bound  to  see  to  the  applica- 
tion of  the  money.  If  the  words  of  the  indorsement  had  been,  "  which 
place  to  my  account,"  or  « which  hold  to  my  use,"  the  defendants  would 
not  have  been  bound  to  look  to  the  application  of  the  money.  [Bat- 
£ET,  J. — ^We  do  not  know  that  the  bill  was  intended  to  be  negotiated. 
It  probably  was  not,  unless  Sigoumey  gave  authority.]  The  party  to 
whom  the  bill  was  tendered  is  not  bound  to  make  any  inquiry.  Accord- 
ing to  the  argument  on  the  other  side,  every  subsequent  indorsee  would 
be  a  trustee  for  the  plaintiff.  That  would  be  very  inconvenient.  [Bay- 
let,  J ^We  are  not  bound  to  decide  that  all  the  subsequent  indorsees 

will  be  trustees  for  the  plaintiff.]  The  argument  is  equally  good  if  it  be 
confined  to  the  case  of  the  first  indorsee.  The  question  turns  entirely 
r«^d21  on  the  intention  *of  the  indorser.  In  Evans  v.  Cramlington,  1 
I-  -I  Show.  4,  Lord  Holt  says,  that  when  Price  assigned  the  bill,  and 
received  the  money,  he  became  trustee  for  Calvert.  If  that  be  so,  then 
Williams,  by  indorsing  for  value  to  Lloyd,  became  trustee  for  the  plain- 
tiffs. That  was  before  the  bill  became  due.  He  could  not  make  the 
defendants  trustees  for  the  plaintiffs.  The  reasonable  construction  of 
the  indorsement  is,  that  it  was  a  direction  by  the  principal  to  his  selected 
agent  to  apply  the  proceeds  to  his  use.  If  there  were  any  fraud  or  other 
suspicious  circumstances,  the  case  might  have  been  different.  Treuttel  ▼. 
Barandon,  8  Taunt.  100,  proceeded  on  that  ground.  [Baylet,  J. — 
Here  the  defendants  were  parties  to  the  misapplication  of  the  money.] 
They  applied  the  money  generally  according  to  the  directions  of  Wil- 
liams ;  they  could  not  know  in  what  mode  Williams  was  to  apply  the 
money  to  the  use  of  the  plaintiff.    This  was  a  bona  fide  discount  in  the 
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way  of  trade  to  Williams  himself.    The  defendants  were  not  trustees  for 
the  plaintiff. 

Lord  Tenterdek,  C.  J. — I  am  of  opinion  that  in  this  case  the  plain- 
tiff ifl  entitled  to  recover.  It  appears  from  the  report  of  the  case  of 
Snee  y.  Preseott,  that  in  1743  an  indorsement  in  this  form  was  not  un- 
Qsnal ;  and  it  appears  to  haye  heen  the  opinion  of  Lord  Hardwicke  in 
that  case,  and  also  to  have  heen  the  opinion  of  Mr.  Justice  Wilmot,  in 
the  ease  of  Edie  y.  The  East  Company,  that  such  an  indorsement  will 
have  the  effect  of  preyenting  a  subsequent  transfer  of  the  bill  for  the 
benefit  of  any  other  than  the  person  for  whose  use  it  is  expressed  to  haye 
been  made  by  the  indorsement.  The  case  of  Ancher  and  Others  y.  The 
Bank  of  England  is  an  authority  to  the  same  effect.  The  indorsement 
was  not  precisely  in  the  same  form  as  in  the  present  case,  but  the  effect 
of  it  is  the  same.  The  indorsement  there  was,  '^The  within  must  be 
credited  to  Captain  Morten  L.  Dahl,  yalue  in  account."  An  indorse- 
ment purporting  to  haye  been  made  by  Dahl  was  afterwards  forged,  and 
the  Bank  of  England  discounted  the  bill.  The  acceptors  did  not  pay  it; 
before  it  became  due  they  had  failed,  and  one  Fulgberg  paid  it  for  the 
honour  of  Ancher  and  Co.,  the  plaintiffs;  and  upon  the  ground  that  the 
indorsement  *had  restrained  the  negotiability  of  the  bill,  they  r«oaoi 
brought  an  action  for  money  had  and  received  against  the  bank.  ^  J 
Lord  Mansfield  directed  a  nonsuit ;  but  upon  a  rule  to  show  cause  why 
there  should  not  be  a  new  trial,  and  cause  shown.  Lord  Mansfield,  WilleS| 
and  Ashurst,  Js.,  thought  the  indorsement  restrictive,  and  that  the 
plainti&  were  entitled  to  recover;  but  Buller,  J.,  thought  otherwise; 
upon  which  Lord  Mansfield  said,  the  whole  turned  on  the  question^ 
whether  the  bill  continued  negotiable  ?  and  if  they  altered  their  opinion^ 
they  would  mention  the  case  again ;  but  it  never  was  mentioned  after- 
wards; and'  upon  a  new  trial.  Lord  Mansfield  directed  the  jury  to  find 
for  the  plaintiff,  which  they  did. 

It  ha^  been  said  that  the  indorsement  ^'  Pay  to  Williams  for  my  use,'' 
ifl  a  mere  direction  to  Williams  to  apply  the  money  produced  by  the  bill 
to  Sigoumey's  use;  but  the  words  taken  in  that  sense  would  be  useless; 
for  whether  the  words  be  on  the  face  of  the  indorsement  or  not,  as  soon 
as  Williams  received  the  proceeds  of  the  bill,  he  must  necessarily  apply 
them  to  Sigoumoy's  use,  and  place  them  to  his  credit  in  the  account 
between  them.  So  that  those  words  will  have  no  effect  whatever,  unless 
they  haye  that  of  restraining  the  negotiability  of  the  bill,  or  at  least  of 
making  the  first  indorsee  (if  he  takes  the  bill  with  these  words  on  it,  as 
Williams  did  in  this  case^  a  trustee  for  the  original  indorser. 

The  case  of  Evans  y.  Cframlington,  when  duly  considered,  does  not  seem 
to  me  to  be  sufficient  to  countervail  the  authorities  to  which  I  have 
already  adverted.  The  bill  in  that  case  was  drawn  by  Cramlington  upon 
one  Ryder,  payable  to  T.  Price,  or  his  order,  for  £500,  for  the  use  of  F. 
Calvert.  Byder  accepted,  but  did  not  pay  the  bill.  Price  indorsed  it  to 
Evans  for  value.  The  latter  brought  an  action  against  Cramlington  the 
drawer;  he  pleaded  that  Calvert  (who  was  named  in  the  bill  as  the  ces- 
taique  use)  was  an  officer  of  the  excise,  and  indebtecTto  the  King  in  such 
a  sum,  and  that  upon  an  Exchequer  process  at  the  suit  of  the  king  this 
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£500  was  extended  in  his  hands.  To  this  plea  there  was  a  demnrrer^ 
It  appears^  therefore,  that  Cramlington,  in  answer  to  the  claim  of  Evans, 
the  indorsee,  set  up  what  is  sometimes  denominated  the  jus  tertiij 
r*QQ41  ^^^  ^^^  ^°^^  question  which  it  was  necessary  *for  the  Court  to 
L  J  determine  was,  Whether  the  hill  heing  in  trust  only  for  the  use 
of  Calvert,  w^s  liahle  to  be  seized  under  the  extent  against  him  ?  The 
Court  was  of  opinion  that  it  was  not.  The  proposition  of  Cramlington, 
that  the  jus  tertii  intervened,  failed  entirely,  and  it  became  unnecessary 
to  decide  any  other  point.  That  case,  therefore,  as  it  seems  to  me,  is  not 
of  sufficient  weight  to  countervail  the  opinions  delivered  in  Snee  v.  Pres- 
cott,  Edie  v.  The  East  India  Company,  and  Ancher  v.  The  Bank  of  Eng- 
bind,  Doug.  637. 

The  use  of  indorsements  of  this  kind  is  not  small,  nor  are  they,  as  it 
seems  to  me,  inconsistent  with  the  interests  and  convenience  of  com- 
merce. Such  an  indorsement  will  not  prevent  the  indorsee  from  receiving 
the  money  from  the  acceptor  when  the  bills  becomes  due.  If  he  pay  it 
to  his  principal  all  will  be  well,  but  the  indorsee  must  look  to  him  for  the 
application  of  it.  It  will  have  the  effect  of  preventing  a  failing  man  from 
disposing  of  the  bill  before  it  becomes  due,  and  from  pledging  it  to 
relieve  himself  from  his  own  debts  at  the  expense  of  his  correspondent. 
I  cannot  see  that  the  interests  of  commerce  will  be  prejudiced  by  our 
holding  that  such  an  indorsement  is  restrictive.  On  the  contrary,  I  think 
that  the  interests  of  commerce  will  thereby  be  advanced.  It  is  said,  that 
it  cannot  be  expected  that  bankers  or  others  when  requested  to  discount 
such  bills  as  this,  should  look  into  the  accounts  between  the  principal  and 
his  agent.  I  agree  it  cannot  be  expected  they  should }  but  still  if  they 
take  the  bill  so  indorsed,  they  take  it  at  their  peril,  and  must  be  bound 
by  the  state  of  the  accounts  between  those  parties. 

Batlby,  J. — The  indorsement  in  this  case  is  in  the  words,  "  Pay  to 
Williams  or  his  order  for  my  use."  The  question  is,  Whether  the  words 
<<for  my  use"  have  or  have  not  any  effect  with  reference  to  the  bill  itself? 
The  person  who  remits  a  bill  may  give  private  directions  to  his  corres- 
pondent in  the  letter  in  which  the  bill  is  inclosed,  and  if  he  means  the 
directions  to  be  private,  they  will  be  confined  to  the  letter.  But  when 
he  introduces  the  words  '<  to  my  use"  on  the  bill  itself,  he  notifies  to  the 
world  that  he,  the  party  indorsing,  has  not  given  to  the  indorsee  a  gene- 
r*2951  ^  unlimited  authority  to  apply  it  to  his  own  ^purposes,  but  only 
I-  -'to  apply  it  to  the  use  of  him  the  indorser.  It  has  been  suggested, 
that  the  most  convenient  construction  to  put  on  the  words  will  be,  to  hold 
that  the  indorser  meant  thereby  to  direct  Williams  to  apply  the  money 
to  his,  the  indorser's  use,  but  not  to  put  the  indorsee  on  his  guard.  My 
opinion  is,  that  this  is  the  most  convenient  construction  which  will  most 
effectually  protect  the  party  who  appears  by  the  form  of  the  indorsement 
used  by  him  to  have  thought  that  he  required  protection.  It  is  said,  why 
introduce  the  words  <'  or  order  ?"  The  purposes  of  the  indorser  may, 
perhaps,  have  required  that  the  bill  should  be  indorsed.  But  before  any 
person  could  honestly  take  that  bill  and  advance  money  on  it,  he  ought, 
seeing  the  words  ''for  my  use"  on  the  bill,  to  have  satisfied  himself,  from  the 
correspondence  and  the  state  of  the  accounts  between  Sigourney  and  Wil- 
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liamSy  whether  the  latter  was  indorsing  it  for  the  benefit  of  Sigournej  or 
for  himself.  And  if  such  a  person  advances  money  upon  a  bill  so  in- 
dorsed without  making  such  inquiry,  he  advances  it  at  his  peril.  Now, 
in  this  instance,  the  defendants  advanced  money  on  this  bill  without 
making  any  inquiry,  and  applied  the  whole  of  that  money  to  the  use  of 
Williams.  The  bill  was  discounted  on  the  22d  of  October,  the  day  after 
it  was  received.  At  that  time  Williams  had  more  than  £3000  in  the 
liands  of  the  defendants.  They  discounted  this  and  other  bills  to  the 
amount  of  £7000,  and  in  the  course  of  the  day  all  the  money  produced 
by  this  and  other  bills,  to  the  amount  of  J610,000,  was  applied  to  the  use 
of  Williams,  so  that  in  the  afternoon  of  that  day  they  had  in  their  hands 
£182  only. 

As  to  the  case  of  Evans  v.  Cramlington,  it  is  sufficient  to  say  that  that 
case  came  before  the  Court  on  demurrer,  and  that  there  was  no  question 
whether  there  had  been  any  misapplication  of  the  money  which  had  been 
received  by  means  of  the  bill.  In  this  case  there  has  been  a  misappli- 
cation of  the  money  by  the  defendants.  That  is  a  sufficient  distinction 
between  this  case  and  that  of  Evans  v.  Cramlington.  For  these  reasons, 
I  am  of  opinion  that  in  this  case  the  plaintiff,  who  made  the  special  in- 
dorsement, thereby  effectually  protected  himself,  and  is  entitled  to  the 
judgment  of  the  Court.  Fo^tea  to  the  plaintiff. 

*This  judgment  was  afterwards  affirmed  in  the  Exchequer  r;|tOQAi 
Chamber.  I-        J 

5  Bing.  625.    Eng.  Com.  Law  Reps.,  vol.  15. 

Best,  C.  J. — We  are  all  of  opinion  that  the  judgment  of  the  Court  of 
King's  Bench  must  be  affirmed.  Whoever  reads  the  indorsement  on  this 
BiU  of  Exchequer  must  perceive  that  its  operation  is  limited,  and  that 
the  object  of  the  indorser  was  to  prevent  the  money  received  in  respect  of 
the  bill  from  being  applied  to  the  use  of  any  other  person  than  himself. 
To  whomsoever  the  money  might  be  paid,  it  would  be  paid  in  trust  for 
the  indorser ;  and  into  whose  hands  soever  the  bill  travelled,  it  carried 
that  trust  on  the  face  of  it.  And  we  see  no  inconvenience  to  commercial 
interests  from  such  a  limitation  of  the  effect  of  the  indorsement  so  ex- 
pressed. The  only  result  will  be  to  make  parties  open  their  eyes  and 
read  before  they  discount. 

It  is  impossible  to  read  this  indorsement  without  seeing  that  some  in- 
quiry is  necessary,  for  if  such  be  not  the  use  of  the  words  introduced,  they 
are  of  no  use.  But  if  a  use  can  be  found  further,  the  Courts  must  apply 
them  in  the  way  in  which  they  are  intended  to  operate. 

The  indorser  has  added  the  words  <<  or  order'*  to  the  name  of  the  in- 
dorser, because  if  he  had  not  done  so,  the  indorser  must  have  attended  in 
person  to  obtain  payment  of  the  bill,  and  the  short  way  to  obviate  that 
inconveiiience,  was  to  introduce  the  words  or  order.  But  he  still  intended 
that  the  person  ordered  by  the  indorsee  to  receive  the  amount,  should  receive 
it  to  the  use  of  him,  the  indorser.  But  the  defendants  below,  instead  of 
paying  the  amount  of  the  bill  for  the  use  of  Sigoumey,  the  indorser, 
have  discounted  it  for  the  use  of  Williams,  the  indorsee.  We  are  all 
therefore  of  opinion  that  the  judgment  of  the  Court  of  Bang's  Bench 
must  be  Affirmed. 
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1*2971  *^^  indorsement  intended  to  be  restrictive  must  be  clearly  ezpresBed, 
*■  J  as  restriction  will  not  be  presumed  from  equivocal  language.  The  case 
of  Potts  V.  Reid,  6  Esp.  57,  was  an  assumpsit  on  a  bill  of  exchange  by  an 
indcNTsee.  The  original  indorsation  was  in  these  terms,  ''  Pay  the  contents  of 
the  within  bill  to  Evan  Pa^h,  being  part  of  the  consideration  money  in  an 
indenture  of  assignment,  bearing  date  the  28th  day  of  December,  1804;  executed 
by  the  said  Evan  Pugh,  to  Robert  Reynold  Reed,  and  myself.  A  Gamon.'' 
•rile  defendant  contended, — ^This  is  a  restricted  indorsement,  and  so  the  present 
holder  cannot  claim  as  indorsee.  The  nature  of  a  special  indorsement  is  to 
restrict  the  payment  to  a  particular  person,  as  in  the  case  of  Ancher  v.  Bank  of 
England,  Dougl.  615,  where  the  bill  was  to  be  credited  to  the  account  of  Dabl, 
and  was  held  not  to  be  farther  negotiable.  In  this  case,  Pugh*s  name  was 
specially  mentioned,  and  the  fund  from  which  the  pajrment  was  made.  That 
fund  must  be  taken  to  have  been  credited  by  the  assignment  mentioned  in  the 
indorsement,  and  bills  payable  out  of  a  particular  fund  are  not  negotiable.  The 
plaintiff  answered, — The  fund  mentioned  has  nothing  to  do  with  the  payment  of 
the  bill,  for  which  the  defendant  was  at  all  events  liable.  It  was  mentioned 
only  as  Uie  consideration  for  it ;  and  as  for  the  indorsement,  it  was  a  special 
indorsement  only  as  far  as  mentioning  the  name  of  the  indorsee,  whose  indorse- 
ment it  rendered  it  necessary  to  prove,  and  nothing  more.  Lord  Ellenboroagh, 
— "  I  am  of  opinion,  that  this  is  not  a  restrictive  indorsement,  and  as  to  the 
other  words  they  are  surplusage,  and  cannot  affect  the  subsequent  negotiability  of 
the  bill.  If  the  bill  was  payable  out  of  a  particular  fund,  that  would  affect  the 
negotiability  of  the  bill ;  but  what  is  here  mentioned  is  not  the  fund  ont  of 
which  the  bill  was  to  be  naid,  but  the  consideration  for  which  the  bill  was  given 
which  the  holder  had  notning  to  do  with.  Mr.  Gamon,  the  defendant,  was  oere, 
personally  liable,  though  the  liability  might  have  been  created  by  the  fund  men- 
tioned in  the  indorsement,  and  as  arising  from  the  fund  so  designated  by  the 
indorsement ;  and  whenever  a  party  is  personally  liable,  a  bill  is  negotiable.  It 
was,  however,  necessary  to  prove  Pugh's  indorsement,  as  his  name  was  mentioned 
in  the  indorsement ;  but  though  so  made  payable  to  him  by  name,  there  was 
nothing  to  restrain  ito  future  negotiability.  In  the  case  cited  the  bill  was  to  be 
credit^  to  Dahl's  account,  no  such  restriction  or  direction  was  here." 


_   *WHBBE  A  BILI.  IS  ORIGINALLY  PAYABLE  TO  OBDEB  OR  BEARBB, 
^  ■'an  INDORSBMINT  in   FAVOUR  OF  A  PARTICULAR  PARTY,  WITH- 

OUT ADDINQ    THE    WORDS    "OR  ORDER,"     WILL   NOT  RESTRAIN   ITS 
NEOOTIABILITY. 

EDIE  V.   EAST   INDIA   COMPANY. 

Trinity  Term,  1T61.— B.     2  Burr.  1216.     1  BL  295. 

This  was  an  action  brought  by  the  indorsees,  upon  two  foreign  biUs 
of  exchange  drawn  by  Colonel  Clive,  then  in  the  East  Indies,  upon  the 
East  India  Company,  and  accepted  by  them,  payable  to  Mr.  Campbell, 
or  order,  then  also  in  India,  and  indorsed  by  Mr.  Campbell  to  Mr.  Koberfc 
Ogilbj.  One  of  these  bills  was  by  such  indorsement  directed  to  be 
paid  to  Robert  Ogilby  or  order,  in  the  usual  way  of  indorsing ;  and  90 
dispute  or  question  arose  upon  it.  The  other  bill  was  indorsed  by  Mr. 
Campbell  to  Robert  Ogilby :  but  the  words  <<  or  order  *'  were  orignally 
omitted  in  this  indorsement;  and  afterwards  put  in,  by  another  hand 
before  the  trial.  These  bills  thus  indorsed  by  Mr.  Campbell  to  Mr. 
Ogilby,  (without  adding  the  words  ''  or  order ''  in  the  indorsement  of  the 
latter;^  were  by  him  indorsed  to  the  plaintiff  Edie  and  Lard,  or  order* 
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O^lby  became  insolvent ;  and  the  question  then  was, — ^who  was  to  bear 
the  loss,  whether  Mr.  Campbell  or  the  plaintiffs  ?  for  the  East  India  Com- 
pany were  no  more  than  stake-holders.  The  dispute  arose  only  upon  this 
latter  bill;  for  the  first  bill  was  given  up  at  the  trial  by  the  counsel  for  the 
defendants,  and  a  verdict  was  taken  for  the  plaintiff  upon  that  count. 
Bat  on  the  seoond,  an  objection  was  taken  to  the  want  of  the  words  <<or 
order,''  which  the  defendant's  counsel  insisted  were  necessary  to  be  ori* 
ginally  inserted  by  the  indorser  and  that  the  omission  of  them  was 
equivalent  to  the  most  restrictive  words  that  he  could  have  made  use  of 
in  order  to  limit  the  payment.  And,  accordingly,  on  this  seoond  count, 
a  yerdict  was  found  for  the  defendant. 

Mr.  Morton,  of  counsel  for  the  plaintiffs,  having  moved  for  a  new  trial, 
Mr.  Norton  and  Mr.  Wedderhume  now  showed  cause,  on  behalf  of  the 
defendants,  why  a  new  trial  should  not  be  granted. 

*In  support  of  the  motion,  Mr.  Morton  and  Mr.  Y<Ue$  had  r^tcogg-i 
cited  the  three  following  cases,  viz..  More  v.  Manning,  Comyns,  ^  J 
311,  in  point ;  where  it  was  holden,  <<  That  a  promissory  note  to  pay  to 
one  or  order,  is  assignable  totiea  quoties  by  the  indorsee  or  indorsees,  though 
the  words  ^  or  order'  be  omitted  in  the  indorsement."  Acheson  v.  Foun- 
tain, 1  Strange,  557,  in  point  also ;  it  being  there  holden,  <<  That  an  in- 
dorsable  note  indorsed  to  A.  B.  without  saying  <  or  order,'  is  an  indorse- 
ment to  the  indorsee  or  order ;  for  the  law  interprets  the  assignments 
to  be  in  the  same  manner  as  the  note  is  drawn."  And  Evans  v«  Cram- 
lington,  in  Carthew,  5,  and  2  Yentris,  109,  310,  which  was  said  to  be 
applicable  to  the  present  case. 

They  alleged  that  every  indorsement  imports  that  the  value  has  been 
received  by  the  indorser,  and  that  a  promissory  note  or  bill  of  exchangei 
origiQally  made  payable  to  one  or  order,  is  in  its  own  nature  assign- 
able I  and  the  assignee  has  the  whole  interest  in  it,  and  may  assign  it  aa 
he  pleases  3  and  any  restriction  or  confinement  of  the  assignment  of  it  is 
contrary  to  the  nature  of  the  thing,  and  therefore  void.  An  indorse- 
ment  is  an  assignment ;  and,  for  the  reason^  aforesaid,  is  not  restrainable 
by  the  omission  of  words,  or  even  by  negative  words ;  and  if  it  be  given 
in  blank,  it  may  be  filled  up  by  the  indorsee  or  by  any  one  else,  even  in 
the  face  of  the  Court  at  the  trial. 

Having  thus  established  this  principle,  <<  That  the  bill  of  exchange 
being  originally  made  assignable  and  negotiable,  and  being  in  its  own 
nature  assignable,  must  continue  always  so ;  and  that  the  law  will  inter- 
pret the  assignment  to  be  made  in  the  same  manner  in  which  the  bill  is 
drawn,  although  the  words  <or  order'  be  omitted. 

They  grounded  their  motion  for  a  new  trial  apon  these  two  foun- 
dations : — 

First,  That  the  jury  have  found  directly  contrary  to  this  settled  law, 
and  have  founded  their  verdict  upon  the  custom  of  merchants,  which 
they  suppose  to  be  quite  to  the  contrary }  and  of  which  custom  of  mer- 
chants, evidence  was  permitted  to  be  given  at  the  trial ;  which  evidence 
should  not  have  been  allowed.  For  the  custom  of  merchants  is  part  of 
the  law  of  England }  and  the  law  of  England  being  already  fully  settied 
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r*^001  *^^  ^^^^  point,  DO  e?ideno6  in  contradiction  to  it  onght  to  have 
>-        -I  been  admitted ;  nor  can  any  finding  of  a  jury  alter  it. 

Second,  That  if  the  counsel  for  the  plaintiff  had  apprehended  that  snch 
sort  of  evidence  would  have  been  gone  into  at  the  trial,  they  could  and 
would  have  produced  better  and  fuller  evidence  than  they  did,  to  prove 
that  the  custom  of  merchants  was  really,  and  in  truth  and  fact,  agree- 
ble  to  the  law  as  settled ;  and  they  alleged,  that  no  fact  of  usage  was 
proved  at  the  trial,  to  support  a  notion  f^  that  the  acceptor  was  not  liable 
upon  such  an  indorsement  as  this.'^ 

Mr.  Norton  and  Mr.  Wedderhume,  contra  for  the  defendants^  insisted 
that  the  present  verdict  was  right,  and  ought  to  stand. 

It  has  been  urged,  first,  <<That  this  bill  is  in  its  nature  negotiable;" 
and,  secondly,  <<  That  being  so,  it  cannot  be  restrained  by  this  or  any 
other  indorsement." 

As  to  the  first — They  agreed  a  bill  of  exchange  to  be  negotiable  in  its 
nature.  But  it  does  not  ^llow,  they  said,  that  because  it  was  once  so, 
it  must  therefore  always  continue  so.  For  the  payee  has  the  absolute 
property  in  it ;  he  is  the  purchaser  of  it;  and  why  should  he  not  limit 
the  payment  of  it  as  he  pleases?  No  man  can  be  injured  by  this;  no 
man  can  be  deceived  by  it ;  it  cannot  be  attended  with  the  least  incon- 
venience. 

No  case  can  be  cited  to  the  contrary.  The  cases  that  have  been  cited 
do  not  apply  to  it,  as  will  appear  presently. 

An  imperfect  indorsement,  an  indorsement  in  blank,  indeed  may  be 
supplied :  but  the  owner  may,  if  he  thinks  proper,  indorse  it  negatively 
and  upon  terms ;  and  then  the  indorsee  takes  it  upon  those  terms,  and 
under  that  restriction,  which  the  indorser  has  expressly  imposed  upon  it. 
This  is  no  more  than  a  naked  authority  to  receive  the  money.  It  is  not 
true  '<  That  every  indorsement  imports  value  received  by  the  indorser.'' 
For  an  indorsement  may  be  so  worded  as  to  show  that  the  interest  re- 
mains in  the  indorser ;  as,  for  instance,  <<  pay  this  bill  to  my  steward, 
and  to  no  other  person ;"  or,  <'  pay  to  such  a  one  for  my  use,  and  to  no 
other  person  whatsoever."  And  whether  he  has  or  has  not  so  limited 
it,  is  a  question  of  fact,  and  not  of  law ;  and  it  depends  upon  the  cus- 
tom of  merchants. 

r*30n  *^^®  ^^®  ^^  ^oie  V.  Manning  does  not  contradict  our  prin- 
L  J  ciple.  It  does  not  appear  that  that  was  not  an  indorsement  in 
blank,  which  (it  is  agreed)  does  not  destroy  its  negotiability.  The  as- 
signment was  there  treated  as  an  absolute  assignment  to  Witherhead  :  it 
must  have  been  an  indorsement  in  blank ;  and  the  case  goes  upon  that 
supposition.     However,  that  came  before  the  Court  upon  demurrer. 

The  case  of  Acheson  v.  Fountain  was  only  a  question,  <<  Whether  the 
plaintiff's  evidence  supported  her  declaration  ?"  but  her  demand  was  full 
and  clear  without  those  words.  The  case  could  not  require  the  reasons 
there  given ;  therefore  they  are  at  least  extrajudicial,  or  perhaps  added 
by  the  reporter. 

As  to  Evans  v.  Cramlington,  'tis  nothing  like  this  case,  nor  is  any 
inference  to  be  drawn  from  it. 

Besides^  all  these  cases  are  only  upon  promissory  notes,  which  depend 
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upon  oar  municipal  laws ;  and  promissory  notes  are,  by  the  statute  of  3 
&  4  Anne,  c.  9,  put  upon  the  same  foot  with  inland  bills  of  exchange. 

But  foreign  bills  of  exchange  stand  upon  quite  another  foot ;  namely, 
upon  the  general  law  and  custom  of  merchants.  And  the  verdict  sup- 
poses and  proves  the  custom  of  merchants  to  be  with  the  defendants ; 
and  the  evidence  of  several  eminent  merchants  and  experienced  persons 
at  the  trial  was  agreeable  to  the  finding.  And  if  they  could  have  en- 
Gountered  it,  why  did  they  not  ?  Their  omitting  to  do  so  is  surely  no 
ground  for  a  new  trial. 

Mr.  Morton  and  Mr.  Yates  in  reply. — ^They  admit  the  question  to  be, 
<'  What  is  the  true  construction  of  such  a  restrained  indorsement  as  this 
is  V*  And  certainly  this  sort  of  indorsement  makes  or  rather  continues 
a  bill  of  exchange  generally  negotiable.  Messieurs  Edie  and  Lard  are 
in  the  case  of  every  common  indorsee.  The  cases  that  we  have  cited 
are  plain  and  clear  on  our  side ;  on  the  other  side,  they  suppose  imagi- 
nary circumstances,  which  did  not  really  exist  in  them.  The  determi- 
nations upon  promissory  notes  prove  ^'  that  the  law  was  likewise  so  upon 
foreign  bills  of  exchange."  The  fact  of  usage  that  would  have  been 
cogent  and  binding  if  proved,  should  have  been  a  refusal  to  negotiate  a 
bill  with  such  a  *limited  and  restrained  indorsement.  If  this  r^of^cyy 
bill  was  to  go  back  to  India,  protested  by  Messieurs  Edie  and  L  J 
Lard,  for  non-payment  by  the  Company  and  the  indorsers,  undoubtedly 
the  drawer  would  be  liable  to  Mr.  Edie  and  Mr.  Lard  for  the  payment 
of  it. 

Lord  Mansfield ^I  thought  at  the  trial  that  the  defendants  might 

be  at  liberty  to  go  into  the  usage  of  merchants  upon  this  occasion.  And 
Bir.  Race,  cashier  of  the  Bank  of  England,  gave  evidence  <^  That  the 
Bank,  if  they  ever  discounted  the  bills  not  indorsed  to  order,  did  it  only 
upon  the  credit  of  the  indorser;  but  that  otherwise  they  would  not  take 
them,  not  considering  them  as  being  negotiable."  Mr.  Simon,  a  very 
eminent  and  experienced  merchant,  deposed,  that  he  considered  the 
omission  of  these  words  as  restrictive  of  the  indorsement  to  the  particular 
individual  person  specified  in  the  indorsement :  and  he  added  that  it  was, 
in  his  opinion,  merely  in  the  nature  of  a  personal  authority  '^  to  receive 
the  money,"  and  was  not  negotiable.  So  Mr.  Grant,  another  witness  on 
the  part  of  the  defendants,  declared  his  opinion  also  to  be.  So  also  Mr. 
Begnier,  their  fourth  and  last  witness.  These  were  the  four  witnesses 
for  the  defendants. 

The  plaintiffs,  on  their  part,  called  Mr.  Richard  Cope,  (partner  with 
Mr.  Honey  wood  the  banker,)  but  they  were  mistaken  in  him;  for  he 
agreed  with  the  other  four  witnesses  exactly.  Another  witness  called 
by  the  plaintiffs  was  Mr.  Udney,  who  thought  it  sufficient  without  the 
words  ^<or  order;"  and  attested  that  he  had  himself  discounted  one,  and 
said  he  had  paid  he  believed  fifty  bills  where  the  words  ^^or  order"  were 
omitted  in  the  indorsement.  Mr.  Macbean,  a  notary  public,  also,  in  his 
opinion,  held  the  indorsement  of  a  bill  of  exchange  to  be  negotiable, 
notwithstanding  the  omission  of  these  words,  and  that  no  objection  of 
this  sort  was  ever  made.  Indeed,  if  the  bill  should  be  indorsed  <^pay 
the  contents  to  A.  B.  only,"  it  was  looked  upon;  he  said,  to  be  a  re* 
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BtrictioQ  of  the  payment  to  A.  B.  penonaliy.  Mr.  Unj  and  Mr.  Ander- 
son deposed  to  the  same  effect,  <Uhat  the  omission  of  the  words  <or 
order'  did  not  prevent  the  negotiability/' 

Bat  the  plaintiffs  did  not,  however,  come  prepared  with  particolar 
r«R0^1  *^^^°^BB^  ^  ^^^  asage  in  such  oases ;  not  expecting  that  the  evi- 
L        -I  dence  in  support  of  such  a  nsage  would  Jiave  been  admitted. 

I  told  the  jury  that  by  the  general  law  (laying  the  usage  out  of  the 
case)  the  indorsement  would  follow  the  nature  of  the  original  bill,  and 
be  an  absolute  assignment  to  the  indorsee  or  hb  order.  And  after  hav- 
ing told  them  that  this  was  the  general  law,  then  I  left  to  them  upon 
the  particular  evidence  of  the  usage  that  had  been  laid  before  them,  and 
recommended  it  to  them  to  consider  well  of  this  evidence ;  and  told 
them,  that  if  they  found  an  usage  so  established  and  settled  amongst 
merchants  and  traders  as  to  be  clear  and  plain  and  beyond  doubt,  they 
might  find  a  verdict  for  the  defendants  upon  that  second  bill :  but  I 
directed  them,  that  if  they  were  doubtful  of  the  usage,  or  if  the  usage 
appeared  to  them  not  to  be  fully  and  clearly  established,  or  to  be  the 
other  way,  then  they  ought  to  find  for  the  plaintiffs. 

I  told  them  that  the  question  arose  upon  the  insolvency  of  O^lby, 
the  first  indorsee,  and  that  it  ought  to  be  considered  by  them  who  it  was 
that  gave  the  trust  to  Ogilby ;  for  he  that  gives  the  trust,  ought  to  ran 
the  risk  of  his  credit.  I  observed  that  this  indorsement  was  made  by 
Mr.  Campbell,  the  payee,  to  this  Ogilby;  and  if  he  meant  to  trust 
Ogilby,  it  was  but  reasonable  that  he  should  be  the  person  to  suffer  by 
Ogilby.  And  it  was  clear  that  he  meant  to  trust  Ogilby  with  the  money ; 
for  it  is  acknowledged  on  all  hands  that  Ogilby  himself  had  a  right  to 
receive  it  of  the  Company,  whether  he  had  a  right  to  indorse  the  bill  to 
another  person  or  not. 

The  jury  stayed  out  a  considerable  time,  and  then  brought  in  a  verdict 
for  the  plaintiffs  upon  the  bill  indorsed  to  Ogilby  or  order,  (which  was 
not  disputed ;)  but  they  gave  their  verdict  for  the  defendants  upon  that 
count  which  declared  upon  the  second  bill  (for  £2000)  which  was  in- 
dorsed to  him  without  adding  the  words  **  or  order.'' 

In  the  whole  course  of  the  evidence,  no  one  fact  was  proved  where 
the  indorsee  to  whom  a  bill  was  indorsed,  without  adding  the  words  <<or 
order,"  ever  i^tually  lost  the  money,  so  as  to  put  bitB  upon  disputing 
the  point. 

Since  the  trial  I  have  looked  into  the  oases,  and  have  considered 

[*S041  *^^^  thing  with  a  great  deal  of  care  and  attention,  and  thought 
-I  much  about  it ;  and  I  am  very  clearly  of  opinion,  that  I  ought 
not  to  have  admitted  any  evidence  of  the  particular  usage  of  merchants 
in  such  a  case.  Of  this  I  say  I  am  now  satisfied ;  for  the  law  is  already 
settled. 

I  lay  the  case  of  Evans  v.  Cramlington  out  of  the  way,  as  I  do  not  see 
that  it  is  much  applicable  to  the  case  now  before  us.  But  I  go  upon  the 
two  cases  of  More  v.  Manning,  vid  Acheson  v.  Fountain.  The  former 
was  an  assumpsit  upon  a  promissory  note  given  by  Manning  to  Statham 
or  order ;  Statham  assigned  it  to  Witherhead,  and  Witherhead  to  the 
plaintiff.    Upon  a  demurrer  to  the  declaration;  exception  was  taken^ 
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^<  because  the  assigiimeiit  was  made  to  Witherhead,  without  saying  to 
him  and  order,  and  then  he  cannot  assign  it  over.'^  But  it  was  resolved 
by  the  whole  Court  that  it  was  good :  for  if  the  originable  bill  was  as- 
signable, then  to  whomsoever  it  is  assigned,  he  has  all  the  interest  in  the 
bill,  and  may  assign  it  as  he  pleases.  And  very  right  that  was;  for  the 
main  foundation  is,  «  what  the  bill  is  in  its  origin.''  And,  accordingly, 
as  that  note  was  originally  made  payable  to  Statham  and  order,  they 
held  the  assignment  of  it  to  Witherhead  to  be  an  absolute  assignment  to 
him,  which  comiHrehended  his  assigns.  It  could  not  be  an  indorsement 
in  blank,  because  it  is  stated  <<that  the  assignment  was  made  to  Wither- 
head, without  saying  to  him  or  order."  The  point  resolved  was,  «  That 
the  assignment  to  Witherhead  was  absolute."  The  words  added  at  the 
end  of  the  report  are  inaccurate,  vid  might,  at  first  view,  occasion  a  lit- 
tle confusion ;  but,  to  be  sure,  the  Court  went  into  an  additional  argu- 
ment, which  the  reporter  has  omitted  to  particularise.  But  the  declara- 
tion sets  out  the  assignment,  whioh  is  <<  an  assignment  by  Statham  to 
Witherhead,  omitting  to  add  the  words  <  and  order.'  " 

Then  as  to  the  other  case  of  Acheson  v.  Fountain.  The  plaintiff  had 
declared  upon  an  indorsement  made  by  William  Abercrombie,  whereby 
he  appointed  the  payment  to  be  <^  to  Louisa  Acheson  or  order :"  upon 
producing  the  bill  in  evidence,  which  appeared  to  be  originally  made 
payable  to  Abercrombie  or  order,  yet  Abercrombie's  indorsement  was 
only  this — <^  Pray  pay  the  contents  to  Louisa  Acheson."  It  was  ob- 
jected 'Uhat  *  the  indorsement  did  not  agree  with  the  dedara-  r^KOAcn 
tion."  The  Court  notwithstanding  this  gave  judgment,  upon  L  J 
the  ground  of  a  general  proposition  in  law,  <<  that  a  bill  is  negotiable, 
without  adding  those  words  to  the  indorsement."  And  though  the 
plaintiff  might  perhaps  have  had  leave  to  amend  his  declaration  in  the 
point  objected  to,  yet  the  declaration  came  before  the  Court  unamended, 
so  that  the  objection  came  with  its  full  strength  :  and  jhe  Court  gave 
their  opinion  upon  the  point,  as  a  matter  of  clear  settled  law ;  for  the 
whole  Court  were  of  opinion,  <<  that  it  was  well  enough,  that  being  the 
legal  import  of  the  indorsement;  and  that  the  plaintiff  might  upon  this 
have  indorsed  it  over  to  another,  who  would  be  the  proper  order  of  the 
first  indorser."     And  accordingly  judgment  was  given  for  the  plaintiff. 

A  draught  drawn  upon  one  person,  directing  him  <<  to  pay  money  to 
another  or  order,"  is,  in  its  original  creation,  not  an  authority,  but  a  bill 
of  exchange,  and  is  negotiable.  It  belongs  to  the  payee  to  do  what  he 
thinks  proper  with  it,  and  to  use  it  as  best  suits  his  convenience.  It  is 
his  property,  and  he  may  assign  it  as  such  and  to  whom  he  pleases :  and 
his  direction  ^ <  to  pay  it  to  such  a  one,"  is  a  direction  <<  to  pay  it  to  him 
or  his  order ;"  for  he  assigns  his  whole  property  in  it,  and  has  had  a 
Taluable  consideration  for  so  doing. 

Another  thing  observable  is  the  absurdity  of  the  opinion  of  the  mer- 
chants, (which  they  avowed  to  be  their  opinion,)  <<  that  a  bill  thus  indorsed 
was  not  to  go  to  executors  or  administrators,  in  case  of  the  indorsee's 
death ;"  whereas  there  can  be  no  doubt  that  suck  an  interest  is  transmis- 
sible to  executors  or  administrators. 

The  words  <<  or  order/'  are  not  necessary  to  be  inserted  in  the  indorse- 
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menty  any  more  than  the  words  <^  executors  or  administrators"  are  neces- 
sary to  be  added  to  it 

The  point  now  in  question  has  been  already  solemnly  settled  both  in 
the  Court  of  King's  Bench  and  Common  Pleas,  by  the  two  adjudications 
that  have  been  mentioned ;  and  therefore  witnesses  ought  not  to  have 
been  examined  to  the  usage,  after  such  solemn  determinations  of  what 
was  the  law. 

Therefore  there  ought  to  be  a  new  trial. 
P^o  Ag-i  ^B  to  the  costs,  I  think  there  should  be  none  in  this  case.  *For 
I-  -I  the  verdict  must  be  set  aside  generally,  not  in  part  only.  Tet 
this  verdict  is  agreed  to  be  right  upon  the  first  count ;  and  that  is  found 
for  the  plaintiffs.  Therefore  there  ought  to  be  no  costs  upon  granting  a 
new  trial  in  the  present  case,  since  the  merits  were  always  clear  for  the 
plaintiffs  on  the  first  count;  and  it  now  appears  that  nothing  remained 
to  be  tried  on  the  second. 

Mr.  Justice  Denison  concurred  in  toto.  This  verdict  upon  the  second 
count  is  not  well  founded.  The  point  in  question  is  not  matter  of  fact, 
but  matter  of  law.  I  neler  before  heard  of  this  notion  of  a  restrictive 
assignment  of  a  negotiable  bill.  Where  a  bill  is  originally  made  payable 
to  A.  or  order,  it  is  of  course,  and  in  its  very  essence,  negotiable  from 
hand  to  hand.  An  inland  bill  of  exchange  is  assignable  in  its  nature, 
tottes  quottes :  and  promissory  notes  are  now  put  upon  the  same  foot  with 
them.  Foreign  bills  of  exchange  are  equally  so  by  the  law  of  merchants, 
and  by  the  settled  determinations  of  courts  of  law  in  England.  This  is 
a  matter  of  law  :  and  the  law  is  clearly  and  fully  fixed.  There  is  no 
instance  of  a  restrictive  limitation,  where  a  bill  is  originally  made  pay- 
able to  a  man  or  order.  I  never  heard  of  an  indorsement  to  A.  only.  In 
general,  the  indorsement  follows  the  nature  of  the  thing  indorsed,  and  is 
equally  negotiable.  But  at  least  here  is  no  such  restraint  as  that :  here 
is  nothing  from  whence  to  collect  an  intent  to  limit  and  restrain  it.  The 
law  has  determined  that  the  bill  is  negotiable  in  itself;  and  there  is  no 
law  to  the  contrary,  nor  any  pretence  for  it  in  the  present  case.  And  it 
would  be  infinitely  inconvenient  if  it  should  be  otherwise ;  for,  as  no  cir- 
cumstances at  all  appear,  it  would  destroy  or  disturb  that  certainty  which 
transactions  of  this  nature  require. 

An  executor  or  administrator  may  indorse  a  bill  or  promissory  note, 
within  the  custom  of  merchants.  In  the  case  of  Bawlinson  v.  Stone,  M. 
20  G.  2,  B.  B.  upon  a  writ  of  error  from  C  B.,  an  inland  bill  of  ex- 
change was  made  payable  to  A.  or  order :  A.  died,  and  the  administra- 
tor of  A.  assigned  the  note  to  the  plaintiff  in  the  Common  Pleas ;  for 
whom  that  Court  gave  judgment  upon  demurrer.  The  Courts  upon  argu- 
ment of  the  writ  of  error  here,  held  <<  that  the  executor  or  administrator 
r^SOTl  ^''^^S^^  assign  it  over;''  and  they  affirmed  the  judgment  of  the 
^  J  Court  of  Common  Pleas.  The  executor  or  administrator  is  only 
assignee  in  law,  not  in  fact;  yet  they  held  that  he  might  assign  it  by  the 
name  of  executor  or  administrator,  and  that  it  was  the  common  method 
to  do  so.     The  indorsement  virtually  included  it. 

Now  the  present  case  includes  that  and  more ;  for  here  the  first  in- 
dorsee was  an  assignee  in  fact.     And  it  ought  to  be  so,  for  the  sake  of 
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certainty  and  for  the  benefit  and  convenienoe  of  trade.  No  intention  ap- 
pears here  to  restrain  it;  and^  in  general,  the  law  says  <'it  is  assignable." 
And  it  it  not  material  when  or  how  filled  up ;  for  it  is  every  da/s  prac- 
tice to  fill  up  the  indorsement  long  after  it  is  made,  nay^  even  in  Court 
at  the  trial.  I  will  not  give  any  opinion^  whether  the  indorser  might 
have  limited  his  assignment  by  some  clear  plain  negative  words^  if  in  fact 
it  had  been  his  intention  to  limit  and  restrain  it.  Here  no  such  inten- 
tion appears :  the  indorsement  is  general^  and  the  law  is  settled^  <'  that 
the  assignment  follows  the  nature  of  the  thing  assigned.''  And  the  law 
being  already  so  settled^  the  jury  ought  not  to  have  given  their  verdict 
npon  an  opinion  contrary  to  it. 

A  new  trial  ought  therefore  to  be  granted;  but  no  costs  should  be 
piud,  for  the  reasons  already  mentioned. 

Mr.  Justice  Foster  concurred  that  there  should  be  a  new  trial,  be- 
cause it  is  a  verdict  against  a  known  and  settled  rule  of  law;  as  appears 
by  the  two  adjudged  cases  reported  in  Oomyns  and  Strange.  Therefore 
it  ought  not  to  have  been  left  to  a  jury  at  all. 

Much  has  been  said  about  the  custom  of  merchants.  But  the  custom 
of  merchants,  or  the  law  of  merchants,  is  the  law  of  the  kingdom,  and 
is  part  of  the  common  law.  People  do  not  sufficiently  distinguish  be- 
tween customs  of  different  sorts.  The  true  distinction  is  between  general 
customs,  (which  are  part  of  the  common  law,)  and  local  customs,  (which 
are  not  so.)  This  custom  of  merchants  is  the  general  law  of  the  king- 
dom, part  of  the  common  law ;  and  therefore  ought  not  to  have  been 
left  to  the  jury,  after  it  has  been  already  settled  by  judicial  determina- 
tions. But  there  should  be  no  costs  paid  upon  this  ^occasion,  r^ono^ 
because  the  verdict  is  both  against  law  and  against  the  opinion  I-  -I 
and  direction  of  my  Lord  Chief  Justice  upon  the  second  count;  and  is 
with  the  plaintiffs  on  the  first 

Mr.  Justice  Wilmot  was  of  the  same  opinion.  The  law,  with  regard 
to  this  point,  is  settled  and  fully  established  by  the  two  cases  which  have 
been  cited,  and  upon  right  and  proper  principles.  This  original  contract 
is,  <<  to  pay  to  such  person  or  persons  as  the  payee,  or  his  assignees,  or 
their  assignees,  shall  direct :"  and  there  is  as  much  privity  between  the 
last  indorser  and  the  last  assignee,  as  between  the  drawer  and  the  first 
payee.  When  the  payee  assigns  it  over,  he  does  it  by  the  law  of  mer- 
chants ;  being  a  chose  in  action,  not  assignable  by  the  general  law.  And 
the  indorsement  is  part  of  the  original  contract,  and  is  incidental  and  ap- 
purtenant to  it  in  the  nature  of  it,  and  must  be  understood  and  inter, 
prcted  to  be  made  in  the  same  manner  as  the  bill  was  drawn  :  and  the 
indorsee  holds  it  in  the  same  manner,  and  with  the  same  privileges, 
qualities,  and  advantages,  as  the  original  payee  held  it ;  that  is,  as  an 
assignable  negotiable  note,  which  he  may  indorse  over  to  another,  and 
that  other  to  a  third,  and  so  on  at  pleasure. 

There  is  a  great  deal  of  difference  between  giving  a  naked  authority 
'<  to  receive  it,''  and  transferring  it  over  by  indorsement.  And  I  doubt 
whether  he  can  limit  his  indorsement  of  it  by  way  of  assignment,  or 
transfer  to  another,  so  as  to  preclude  his  assignee  from  assigning  it  over 
as  a  thing  negotiable.     For  the  assignee  purchases  it  for  a  valuable  con- 
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sideration ;  and  therefore  purchases  it  with  all  its  privileges^  qualities, 
and  advantages,  one  of  which  is  its  negotiahility. 

To  be  sure,  he  may  give  a  mere  naked  authority  to  a  person  to  receive 
it  for  him :"  he  may  write  upon  it, — "Pray  pay  the  money  to  my  ser- 
vant to  my  use ;"  or  use  such  expressions  as  necessarily  import  that  he 
does  not  mean  to  indorse  it  over,  but  is  only  authorising  a  particular 
person  to  receive  it  for  him  and  for  his  own  use.  In  such  case,  it  would 
be  clear  that  no  valuable  consideration  had  been  paid  him.  But  at  least 
that  intention  must  appear  upon  the  face  of  the  indorsement.  Whereas 
r*^0Q1  ^^^^f  ^^  ^^^^  ^bing,  nor  any  thing  tending  to  it,  ^appears  upon 
I-  J  the  face  of  the  indorsement :  it  is  a  general  assignment  without 
any  restriction  at  all. 

The  principle  I  rely  upon,  is  the  paying  a  valuable  consideration  for 
the  assignment. 

In  the  case  of  More  v.  Manning,  (which  is  in  point,)  those  words  added 
at  the  end,  <<  that  at  a  trial,  when  a  bill  is  given  in  evidence,  the  party 
may  fill  up  the  blank  as  he  pleases" — are  redundancy.  And  that  in- 
dorsement could  not  be  an  indorsement  in  blank :  it  appears  otherwise 
from  the  case  itself.  It  was  made  to  Witherhead,  but  without  saying 
<<  to  him  and  order."  So  the  other  case  reported  in  1  Strange,  557,  is 
likewise  in  point.  And  there  is  no  difference,  whether  the  determina- 
tions be  on  promissory  notes  or  on  bills  of  exchange :  it  is  jnst  the  same 
thing,  because  it  is  to  be  governed  by  the  same  rule.  [He  cited  a  manu- 
script report  of  that  same  case  of  Acheson  y.  Fountain,  which  is  reported 
by  Sir  John  Strange ;  which  agreed  with  Sir  John's  report  of  it  and 
with  mine  exactly.]  There  is  another  case  in  Garthew,  403,  Fisher  y. 
Pomfrett,  that  shows  this  to  be  a  right  determination ;  (though  the  state 
of  that  case  was  indeed  just  the  reverse  of  the  present  case.)  It  was  a 
bill  of  exchange  payable  to  T.  S.,  who  indorsed  it,  <<pay  the  contents  of 
this  bill  under  the  order  of  Mr.  Fisher."  Fisher  brought  his  action  as 
indorsee.  The  defendant  demurred  to  the  declaration,  because  the  in- 
dorsement was  not  to  Fisher  himself,  but  to  his  order.  Bat  the  Court 
held  that  Fisher  might  well  bring  the  action :  <<  for  amongst  tradesmen, 
that  form  was  commonly  used,  though  intended  to  be  made  payable  to 
the  person  whose  order  is  mentioned."  And  Fisher  had  judgment. 
Therefore,  a  note  indorsed  over  to  A.  would  enable  him  to  indorse  it 
over  to  B.,  and  so  on.  For  the  convenience  and  course  of  trade  is  to  ^ 
attended  to :  the  intention  is  to  be  regarded,  not  the  form. 

The  custom  of  merchants  is  part  of  the  law  of  England :  and  courts 
of  law  must  take  notice  of  it  as  such.  There  may  indeed  be  some  ques- 
tions depending  upon  customs  amongst  merchants  where,  if  there  be  a 
doubt  about  the  custom,  it  may  be  fit  and  proper  to  take  the  opinion  of 
merchants  thereupon ;  yet,  that  is  only  where  the  law  remains  doubtfal. 
And  even  there,  the  custom  must  be  proved  by  facts,  not  by  opinion 
P^lOn  ^^^y'f  ^°^  ^^  *must  also  be  subject  to  the  control  of  law;  and  so 
I-  -I  was  the  ease  of  Hawkins  v.  Cardy,  reported  in  Garthew,  66,  and 
in  1  Salk.  65.  There  the  defendant  had  given  a  note  under  his  hand, 
"  to  pay  unto  E.  G.  or  order  a  certain  sum  of  money :"  "  E.  G.  by  in- 
dorsement on  this  note;  ordered  part  of  the  money  to  be  paid  to  the 
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pluntiff.  Upon  which  this  action  was  brought :  and  a  special  custom 
amongst  merchants  was  laid  in  the  declaration,  according  to  the  plain- 
tiff's case/'  Upon  a  demurrer  to  this  declaration,  it  was  adjudged, 
"  that  this  is  a  void  custom  ^  because,  by  means  of  such  division,  the 
defendant  would  be  subject  to  as  many  actions  as  the  person  to  whom 
the  note  was  given  shoxdd  think  fit ;  and  this  upon  a  single  contract, 
which  subjected  him  to  one  action  only."  This  warrants  what  I  said, 
<<  that  the  original  contract  must  be  looked  into/'  Here  the  original 
contract  is  a  negotiable  bill,  and  the  indorsee  is  in  the  place  of  the  ori- 
ginal payee. 

The  two  cases  of  More  v.  Manning,  and  Acheson  v.  Fountain,  serve 
to  prove  <<  that  there  is  no  such  custom  of  merchants  as  the  defendants 
pretend :"  for  they  could  not  have  been  so  determined  as  they  were,  if 
there  had  been  such  a  custom  of  merchants. 

Therefore  these  judicial  determinations  of  the  point  are  the  lex  mer- 
catoria  as  to  this  question ;  for  they  settle  what  is  the  custom  of  mer- 
chants, which  custom  is  the  Ux  mercatoriay  which  is  part  of  the  law  of 
the  land.  But  this  finding  of  the  jury  in  the  present  case  is  directly 
contrary  to  the  lex  mercatoria  so  fully  settled  and  established  by  legal 
adjudications. 

Therefore  the  verdict  ought  to  be  set  aside;  but  it  should  without 
costs,  for  the  reasons  already  specified. 

Per  Cur.  unanimously.  The  verdict  was  set  aside,  and  a  new  trial 
ordered,  but  without  costs. 


•a  bill  mat  be  indorsed  conditionally,  and  IP   so  IN-  r#Qi  1-1 
DOBSED,  THE  DRAWEE  IS  BOUND  BY  THE  CONDITION.        *" 

ROBERTSON  v.   KENSINGTON. 

Jane  22, 1811.— E.    4  Taunt  31. 

This  was  an  action  of  assumpsit,  and  the  first  count  in  the  declara- 
tion was  on  a  bill  of  exchange,  of  which  the  following  is  a  copy,  viz — 

ii  Edinburgh,  l^ih  Nov.  1808.  dei80  sterling.  At  45  days  after 
date,  pay  this  first  of  exchange,  to  the  order  of  Mr.  Robert  Robertson, 
£180  sterling,  value  received,  which  place  to  account,  as  advised,  W. 
Forbes,  J.  Hunter  and  Go.''  <<To  Messrs.  Kensington,  Styan,  and 
Adams,  Bankers,  London."  «  Accepted,  Kensington  and  Co.  Entered, 
J.  P.  Raebum.  Indorsed,  Edinburgh,  19th  Nov.  1808.  Pay  the  within 
sum  to  Messrs.  Clerk  and  Ross,  or  order,  upon  my  name  appearing  in 
the  Gaiette  as  Ensign  in  any  regiment  of  the  line,  between  the  Ist  and 
64th,  if  within  two  months  of  this  date.  R.  Robertson.  Clerk  and  Ross. 
J.Tindale.  Thomas  Eyre  and  Sons.  Thomas  Nelson.  Dudding  and  Nelson. 
Bank  of  England."  The  plaintiff  declared  as  payee,  against  the  defend- 
ants as  acceptors.  The  declaration  also  contained  counts  for  money  had 
and  received  by  the  defendants  to  the  use  of  the  plaintiff,  for  money  pud 
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bj  the  plaintiff  to  the  use  of  the  defendants,  on  an  aocoont  stated,  aad 
for  interest. 

The  plea  was,  the  general  issne.  At  the  trial  in  this  canse  before 
Mansfield,  C.  J.,  and  a  special  jorj,  at  the  sittings  after  Hilary 
Term,  1811,  at  Guildhall,  a  verdict  was  entered  by  consent  for  the  plain- 
tiff for  the  sum  of  £180,  subject  to  the  opinion  of  the  Court  on  the  fol- 
lowing case : — 

The  bill,  which  was  for  £180,  was  drawn  at  Edinburgh  on  the  18th 
November,  1808,  by  Sir  William  Forbes,  J.  Hunter  and  Co.,  upon  the 
defendants,  who  are  bankers  in  London,  payable  to  the  order  of  the 
plaintiff  at  45  days  date,  for  value  received.  The  indorsements  by  the 
plaintiff,  and  by  Clerk  and  Boss,  as  above  set  forth,  were  made  before 
the  bill  was  presented  to  the  defendants  for  acceptance.  The  bill  was 
pKQi  9-1  delivered  to  Clerk  and  Boss,  army  agents  in  Edinburgh,  being 
L  J  ^persons  then  employed  by  the  plaintiff  to  procure  for  him  by 
purchase  the  commission  of  Ensign  above  referred  to.  The  bill,  with 
those  indorsements  upon  it,  was  afterwards  presented  to  the  defendants 
for  acceptance,  and  accepted  by  them  in  the  usual  course  of  their  busi- 
ness as  bankers.  It  was  afterwards  indorsed  and  negotiated  by  the  other 
persons  whose  names  appear  as  indorsers,  and  finally  with  the  Bank  of 
England,  who  discounted  it.  At  the  expiration  of  the  45  days  specified 
in  the  bill  as  originally  drawn,  and  the  days  of  grace,  the  defendants 
paid  the  contents  to  the  Bank  of  England,  who  presented  it  to  them  for 
payment.  The  plaintiff,  at  the  time  of  drawing  the  bill,  paid  the  full 
value  for  the  same  to  Sir  William  Forbes,  J.  Hunter  and  Co.,  the  draw- 
ers, but  did  not  ask,  or  obtain,  their  consent,  or  that  of  the  defendants, 
the  acceptors,  to  make  any  alteration  in  the  tenor  of  the  bill  by  indorse- 
ment, either  as  to  the  condition  of  the  payment,  or  the  extension  of  time. 
The  plaintiff's  name  had  never  appeared  in  the  Gazette  as  Ensign  in 
any  regiment  of  the  line.  The  question  for  the  opinion  of  the  Court 
was.  Whether  the  plaintiff  was  entitled  to  recover?  if  he  was,  the  ver- 
dict was  to  stand ;  if  he  was  not  entitled  to  recover,  a  verdict  was  to  be 
entered  for  the  defendants. 

This  case  was  argued  by  Len9^  Serjeant,  for  the  plaintiff,  who  con- 
tended, that  it  was  competent  for  the  plaintiff  by  this  special  indorse- 
ment to  make  only  a  conditional  transfer  of  the  absolute  interest  in  the 
bill,  which  he  had  purchased  for  a  full  consideration,  and  had  vested  in 
him  by  the  delivery  of  the  drawer.  The  defendants,  by  subsequently 
accepting  the  bill,  had  become  parties  to  that  conditional  transfer,  and 
as  the  condition  had  never  been  performed,  the  transfer  was  defeated, 
and  they  became  liable,  after  the  expiration  of  the  two  months,  to  pay 
the  plaintiff,  to  whom  the  property  then  reverted,  the  contents  of  the 
bill,  of  which  none  of  the  indorsers  could  enforce  payment  against  the 
defendants  at  the  45  days'  end,  because  they  had  all  received  the  bill 
subject  to  the  condition,  and  were  bound  thereby.  He  cited  Archer  v. 
Bank  of  England,  Doug.  638. 

r*8lS1  *  Shepherd,  Seijeant,  for  the  defendant,  contended,  that  it 
^  J  was  immaterial  whether  the  acceptance  was  before  or  after  the 
conditional  indorsement.     The  acceptance  admitted  the  hand-writing  of 
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the  drawer^  but  it  did  not  mix  itself  with  the  oondact  of  the  indorsers : 
it  admitted  nothing  which  was  on  the  baok  of  the  bill.  The  whole  pnu)« 
tioe  of  the  Courts  was  accordingly ;  for  in  an  action  against  the  acceptor, 
it  became  unnecessary  to  prove  the  hand-writing  of  the  drawer,  but  it 
was  necessary  to  proye  the  hand-writing  of  the  indorser. 

The  Court  gave  judgment  for  the  plaintiff. 


A  BILL  OB  NOTB  MAY  BE  TBANSFEBRED  BOTH  BEFORE  AND  AFTER  MATU- 
BTTT,  BXTT  IN  ENGLAND,  U  TRANSFERRED  AFTER  MATVRITT,  THE 
HOLDER  IS  AFFEOTED  BT  THE  EQUITIES  EXISTING  BETWEEN  THE  ORI- 
GINAL PARTIES. 

I BBOWN  V.  DAVIES. 

Feb.  5,  1789.— E.    3  T.  R.  80. 

This  was  an  action  by  the  indorsee  of  a  promissory  note  against  the 
maker. 

The  plaintiff,  at  the  trial  before  Lord  E^bnton  at  the  last  sittings  at 
Gkdldhsdl,  rested  his  case  upon  the  proof  of  the  maker's  and  payee's 
hand-writing.  The  note  appeared  upon  the  face  of  it  to  have  been  drawn 
on  the  6th  of  October,  1788,  payable  to  Sandal,  or  order,  and  to  haye 
become  due  on  the  13th  of  November :  it  had  Sandal's  indorsement  upon 
it ;  and  had  been  noted  for  non-payment.  Whereupon  the  defendant's 
oounael  offered  to  prove  these  facts :  that  Sandal  having  indorsed  it  in 
blank,  delivered  it  to  Taddy,  by  whom  it  had  been  noted  for  non-pay- 
Bient.  That  on  the  6th  of  December,  Sandal,  having  been  paid  by  the 
defendant,  the  maker  of  the  note,  took  it  up  from  Taddy,  and  afterwards, 
without  the  knowledge  or  consent  of  the  defendant,  negotiated  it  to  the 
plaintiff.  But  his  lordship,  being  of  opinion  that,  unless  knowledge  was 
brought  home  to  this  plaintiff,  it  would  make  no  'difference  be-  r«Qi  ^-i 
tween  these  parties,  rejected  the  evidence,  and  the  plaintiff  had  a  L  J 
Terdict. 

Le  Meaurier  moved  in  this  term  for  a  rule  to  show  cause  why  there 
should  not  be  a  new  trial,  in  order  to  let  the  defendant  into  proof  of  the 
above  facts ;  and  cited  the  case  of  Banks  v.  Oolwell,  at  Launceston 
Spring  Assises,  1788,  before  Mr.  Justice  Buller.  That  was  an  action 
by  the  indorsee  of  a  promissory  note,  payable  on  demand  against  the 
maker.  The  defendant  there  was  admitted  to  give  evidence  that  the  note 
had  been  indorsed  to  the  plaintiff  a  year  and  a  half  afterwards;  and  to 
impeach  the  coninderation  by  showing  that  it  had  originally  been  given 
for  smuggled  goods;  and  that  payments  had  been  made  upon  it  at  seve* 
ral  times.  But  though  no  privity  was  brought  home  to  the  plaintiff, 
Mr.  Justice  Buller  was  clearly  of  opinion  that  he  ought  to  be  nonsuited ; 
for  he  said  it  had  been  repeatedly  ruled  at  Guildhall,  that  wherever  it 
appears  that  a  bill  or  note  has  been  indorsed  over  some  time  after  it  is 
due,  which  is  out  of  the  usual  course  of  trade,  that  circumstance  throws 
such  a  suspicion  upon  it  that  the  indorsee  must  take  it  upon  the  credit 

Mat,  1854.— 15 
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of  the  indorser^  and  must  stand  in  the  situation  of  the  person  to  whom 
it  was  payable ;  and  here  it  appeared  that  the  consideration  was  illegal. 
Therefore  he  nonsuited  the  plaintiff.  The  principle  of  that  case  cannot 
be  distinguished  from  the  present :  according  to  which  the  plaintiff  must 
stand  in  the  situation  of  Sandal  with  respect  to  the  defendant,  and,  con- 
sequently was  not  entitled  to  recover. 

Erskine  now  showed  cause,  contending  that  there  was  no  evidenoe 
offered  to  show  that  the  plaintiff  knew  the  note  to  have  been  satisfied ', 
neither  was  there  any  circumstance  attending  it  which  might  reasonably 
lead  a  prudent  man  to  suspect  that  it  had ;  one  or  other  of  which  was 
essentially  necessary  to  disqualify  the  plaintiff  from  maintaining  his  ac- 
tion. For  he  had  paid  a  valuable  consideration  for  the  note  to  the 
original  payee  in  whose  hands  it  might  properly  be  supposed  to  be.  And 
this  objection  does  not  lie  in  the  defendant's  mouth,  whose  negligence  in 
r«^l  ^1  °^^  taking  up  the  bill,  when  he  ^satisfied  Sandal,  had  left  it  in 
L        J  the  power  of  the  latter  to  deceive  an  innocent  third  person. 

Le  Memrier  said,  in  addition  to  his  former  argument,  that  there  was  a 
reasonable  ground  of  suspicion  on  the  face  of  the  note  ]  for  the  plaintiff 
received  it  after  it  was  due,  when  it  appeared  to  have  been  noted. 

Lord  Kenton,  0.  J. — I  think  this  matter  ought  to  be  further  inquired 
into.  It  did  not  strike  me  at  the  trial  that  there  was  this  suspicious 
circumstance  on  the  face  of  the  note ;  for  if  it  appeared  to  have  been 
noted  for  non-payment  at  the  time  the  plaintiff  received  it,  that  ought  to 
have  awakened  his  suspicion,  and  led  him  to  make  further  inquiries  into 
the  goodness  of  the  note. 

AsHuasT,  J. — I  think  the  rule  laid  down  by  my  brother  Buller,  in 
the  case  of  Cornwall,  is  a  very  safe  and  proper  one ;  that  where  a  note  is 
overdue,  that  alone  is  such  a  suspicions  circumstance  as  makes  it  incum- 
bent on  the  party  receiving  it  to  satisfy  himself  that  it  is  a  good  one, 
otherwise  much  mischief  might  arise. 

Buller,  J, — ^There  is  this  distinction  between  bills  indorsed  before 
and  after  they  become  due.  If  a  note  indorsed  be  not  due  at  the  time, 
it  carries  no  suspicion  whatever  on  the  face  of  it,  and  the  party  receives 
it  on  his  own  intrinsic  credit.  But  if  it  is  overdue,  though  I  do  not  say 
that  by  law  it  is  not  negotiable,  yet  certainly  it  is  out  of  the  common 
course  of  dealing,  and  does  give  rise  to  suspicion.  Still  stronger  ought 
that  suspicion  to  be  when  it  appears  on  the  face  of  the  note  to  have  been 
noted  for  non-payment ;  which  was  the  case  here.  But,  generally,  when 
a  note  is  due,  the  party  receiving  it  takes  it  on  the  credit  of  the  person 
who  gives  it  to  him.  Upon  this  ground  it  was  that,  in  the  case  of  Corn- 
wall, I  held  that  the  defendant,  who  was  the  maker,  was  entitled  to  set 
up  the  same  defence  that  he  might  have  done  against  the  original  payee } 
and  the  same  doctrine  has  been  often  ruled  at  Guildhall.  A  fair  in- 
dorsee   can  never  be  injured   by  this    rule  ;  for  if  the   transaction 

r*^181  *'^^  ^  ^^^^  ^^^^  ^^  ^^^^  ^  ^  entitled  to  recover.  But  it  may 
L  -J  be  a  useful  rule  to  detect  fraud  whenever  that  has  been  practised. 
[Upon  Lord  Kenton's  appearing  to  dissent  from  the  generality  of  the 
doctrine  held  by  Mr.  Justice  Buller,  he  proceeded  to  observe,]  My 
lord  thinks  I  have  gone  rather  too  far  in  something  that  I  have  said. 
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bat  it  is  to  be  obseryed,  that  I  am  speaking  of  cases  where  tbe  note  has 
been  indorsed  after  it  became  dae^  when  I  consider  it  as  a  note  newly 
drawn  by  the  person  indorsing  it. 

Lord  Kenyon,  C.  J. — I  agree  with  that^  with  the  addition  of  this  cir- 
cumstance, that  it  appears  on  the  face  of  the  note  to  have  been  dishon- 
oured, or  if  knowledge  can  be  brought  home  to  the  indorsee  that  it  had 
been  so.  But  I  should  think  otherwise  if  no  notice  can  be  fixed  on  the 
party ;  at  least  I  am  not  prepared  to  go  that  length  at  preset. 

GaosE,  J. — ^If  collusion  should  be  proved  between  the  defendant  and 
Sandal,  then  the  former  will  not  be  entitled  to  set  up  this  objection. 
But  at  present  I  am  of  opinion  that  a  new  trial  ought  to  be  granted. 

Rule  absolute. 


IL_BOEHM  V.   STERLING. 

Nov.  20,  1'79T.— B.    7  T.  R.  423. 

The  plaintiffs  declare  upon  a  bill  of  exchange,  dated  17th  February, 
1796,  drawn  by  the  defendants  upon  Messrs.  Down,  Thornton  and  Oo.^ 
payable  to  bearer  for  £2444,  14«.,  which  was  refused  payment  by  the 
drawees.  It  appeared  that  the  house  of  Muilman  and  Nantes,  haying 
agreed  to  lend  the  defendants  their  acceptance,  had  accordingly  on  the 
15th  November,  1796,  accepted  a  bill  of  exchange  of  that  date  drawn  on 
them  by  the  defendants  for  £2444, 14«.,  at  three  months  date,  which 
would  become  due  on  the  18th  February,  1797,  which  bill  the  defend- 
ants negotiated.  And  as  a  counter  security,  for  the  purpose  of  enabling 
Muilman  and  Nantes  to  *take  up  their  acceptance  when  due,  the  rtq-i*-n 
defendants  gave  them  the  following  check  upon  their  bankers,  ^  '  J 
npon  which  the  present  action  was  founded  : — «  Bartholomew  Lane,  Lon- 
don, 17th  February,  1796.  Messrs.  Down,  Thornton,  Free  and  Corn- 
well,  pay  Mr.  Dobson  or  bearer  £2444,  Us.  Sterling,  Hunters  and 
Co/' 

Muilman  died,  and  Nantes  his  surviving  partner  became  a  bankrupt 
before  the  day  when  their  acceptance  became  due,  in  consequence  of  which 
the  defendants  were  obliged  to  take  up  their  bill  drawn  upon  that  house. 
In  the  meantime,  on  the  20th  of  January,  1797,  before  the  death  <  of 
Muilman  or  bankruptcy  of  Nantes,  they  had  passed  the  defendants'  draft 
on  Down  &  Go.  to  the  plaintiffs  for  a  valuable  consideration,  namely,  a 
precedent  debt,  the  plaintiffs  being  at  that  time  ignorant  of  the  trans- 
action between  the  defendants  and  Muilman  and  Nantes.  The  draft, 
when  tendered  at  Down  and  Cc's,  was  refused  payment;  and  in  a  subse- 
quent conversation  on  the  same  day  between  an  agent  for  the  plaintiffs  and 
one  of  the  defendants,  the  latter  said  that  it  ought  not  to  have  been  pre- 
sented for  payment,  as  they  had  paid  it  on  a  bill  of  Muilman  and  Nantes 
(meaning  the  acceptance  above-mentioned ;)  but  they  should  wish  to  pay 
this  draft,  provided  that  they  could  prove  the  bill  under  the  commission 
against  Nantes ;  and  that  he  had  sent  the  night  before  to  the  plaintiffs  to 
desire  a  meeting  in  order  to  accommodate  this  business,  and  was  sorry 
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that  thej  had  not  met,  as  an  accommodation  might  hftye  taken  place  ; 
and  if  the  plaintiffs  wonld  prove  nnder  the  estate  of  Nantes,  they,  the  de^ 
fendants,  would  endeavour  to  provide  for  the  payment  of  this  draft.  The 
defendants  afterwards  refused  to  pay  the  draft. 

It  was  contended  at  the  trial,  on  the  part  of  the  defendants,  that  this 
was  like  the  common  case  where  a  person  takes  a  bill  of  exchange  from 
an  indorser  after  it  has  become  due,  in  which  case  the  indorsee  must 
stand  in  th6  same  situation  and  subject  to  the  same  equities  as  the  person 
from  whom  he  received  it,  according  to  the  case  of  Brown  v.  Davies, 
8  T.  R.  80,  and  Taylor  v.  Mather  there  cited.  And  that  as  in  this  case 
Muilman  and  Nantes  could  not  have  recovered  against  the  defendants  on 
P^o-i  o-i  this  draft,  because  the  consideration  as  between  *them  had  failed 
L  J  by  the  non-payment  of  their  acceptance,  so  neither  could  the 
plaintiffs  recover  who  had  taken  the  draft  from  Muilman  and  Nantes  nine 
months  after  it  was  due ;  which  circumstance  alone  should  induce  them, 
in  common  prudence,  to  have  made  inquiry  concerning  the  occasion  of 
the  draft  being  so  long  outstanding.  Lord  Kenyon,  however,  was  of 
opinion  that  it  was  a  question  for  the  jury  to  decide  whether  the  plaintiffs 
had  received  this  draft  Ixmft  fide,  and  without  knowledge  of  the  circum- 
stances under  which  M.  and  N.  held  it;  and  if  so,  he  thought,  though 
not  without  some  doubt,  that  the  mere  circumstance  of  its  being  so  long 
outstanding  at  the  time,  was  not  sufficient  to  exonerate  the  defendants 
from  their  liability  under  the  circumstances  of  this  case,  whereupon  the 
jury  found  a  verdict  for  the  plaintiffs. 

A  rule  had  been  granted  on  a  former  day  in  this  Term,  calling  on  the 
plaintiffs  to  show  cause  why  there  should  not  be  a  new  trial  on  the  ground 
that  in  point  of  law  the  tak^  of  such  a  bill  or  draft,  after  it  is  due,  must 
stand  or  fall  upon  the  title  of  the  person  from  whom  he  received  it }  and 
that  here,  as  M.  and  N.  could  not  h&ve  recovered  on  the  draft  under  the 
4Hrcumstance8,  the  plaintiff  could  not  have  been  in  a  better  situation. 

GarraWy  Gibhs^  Adam,  and  Park,  now  showed  cause  against  the  rule. 
And  first,  upon  the  general  question,  they  denied  that  there  was  any 
general  rule  of  law  limiting  the  negotiability  of  a  draft  on  a  banker;  it 
was  due  at  all  times,  as  against  the  drawer,  when  the  holder  thought 
proper  to  demand  payment.  It  was  an  appropriation  of  so  much  of  the 
drawer's  money  in  the  hands  of  the  banker  to  answer  the  draft  whenever 
it  should  be  presented;  and  a  person  having  given  such  a  draft  could 
not,  without  a  breach  of  good  faith,  withdraw  the  fund  so  appropriated. 
They  admitted  that  the  holder,  by  keeping  such  a  draft  in  his  hands  an 
nnreasonable  time  after  it  was  given,  took  upon  himself  tho  risk  of  the 
banker's  responsibility ;  but  as  to  what  was  a  reasonable  time,  it  was  a 
question  of  fact  for  a  jury;  but  no  such  question  oould  arise  here,  where 
the  drawees  remained  solvent,  and  no  loss  had  accrued  to  the  drawers 
p^Q-iQ-1  ^^^  ^^®  laches  of  the  holder.  They  contended,  ^further,  that 
I-  -la  banker's  check  was  an  instrument  of  negotiability  notorious  in 
the  commercial  world,  and  frequently  passed  from  hand  to  band  long  after 
it  bore  date.  That,  strictly  speaking,  it  was  not  due  before  it  was  de- 
manded ;  and  in  that  respect  it  differed  from  a  bill  of  exchange  or  pro- 
missory note  which  was  made  payable  on  a  particular  day.   That  the  case 
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of  Brown  t.  Dayies,  80,  was  of  this  latter  description ;  and  Lord  Kenyon 
in  that  case  dissented  from  the  general  doctrine  laid  down  by  Mr.  Justice 
Bailer,  that  the  mere  oiroamstance  of  such  a  note  being  overdae  was 
snficient  to  let  in  eyidence  of  satisfaction  as  between  the  maker  and  the 
person  from  whom  the  plaintiff  received  it,  without  notice  of  any  fraud ; 
bat  his  lordship  relied  upon  a  circumstance  of  suspicion  apparent  upon 
the  face  of  the  note  itself,  namely,  that  it  had  been  dishonoured.  So 
here,  they  admitted  that  if  it  had  appeared  upon  the  face  of  the  draft 
itaelf  to  have  been  a  mere  counter  security,  or  if  any  knowledge  of  the 
transaction  as  between  M.  and  N.  and  the  defendants  could  have  been 
brought  home  to  the  plaintiffs,  that  might  have  been  a  sufficient  answer 
to  the  action.  But  that  these  were  all  circumstances  proper  for  the  con- 
sideration of  the  jury,  as  was  admitted  by  BuUer,  J.,  in  Taylor  v.  Mather; 
and  the  jury  having  decided  by  their  verdict  that  the  plaintiffs  were  honk 
fide  holders  for  a  valuable  consideration  without  notice,  the  Oourt  would 
not  disturb  their  decision.  They  compared  this  to  the  case  of  the  Bank 
of  England,  or  of  country  banks  payable  in  like  manner  to  bearer,  which 
are  negotiated  in  common  experience  long  after  they  bear  date,  without 
any  objection  of  this  kind  having  ever  been  suggested.  And  they  said 
that  it  would  be  of  material  prejudice  to  paper  credit  if  boni  fide  holders 
of  such  instruments  were  at  all  events  liable  to  be  turned  round  upon 
any  defect  of  title  in  those  through  whose  hands  they  had  passed.  But, 
secondly,  they  contended  that  the  plaintiffs  were  at  least  entitled  to  retain 
the  verdict,  under  the  particular  circumstances  of  the  case;  for  it  appeared 
that  the  defendants  themselves  had  issued  this  draft  nine  months  after  it 
bore  date,  and  therefore  they  were  estopped  Arom  objecting  to  its  nego- 
tiability on  that  account.  And  it  was  plain  from  the  whole  transaction, 
that  they  intended  at  the  time  that  M.  and  *N.  might  negotiate  r:|(qooi 
it  if  they  pleased,  for  they  negotiated  M.  and  N.'s  acceptance  for  ^  J 
which  this  draft  was  given  in  exchange.  The  plaintiffs  were  therefore 
estopped  from  contending  that  this  was  a  fraud  upon  them,  or  that  it  was 
not  according  to  the  real  understanding  of  the  parties.  That  this  was 
oonfirmed  by  the  subsequent  conduct  of  one  of  the  defendants;  by  which 
it  appeared  before  M.  and  N.'s  acceptance  became  due,  they  knew  that 
their  draft  had  been  negotiated  to  the  plaintiffs;  and  so  far  from  consid- 
ering themselves  as  not  liable  to  pay  it,  they  actually  engaged  to  do  so 
if  the  plaintiffs  would  prove  the  amount  under  Nantes'  commission. 
That  these  circumstances,  at  all  events,  took  this  case  out  of  the  general 
rale. 

Enkine  and  GileB,  contra,  made  three  questions.  1st,  Whether 
Mailman  and  Nantes  could  have  recovered  in  this  action.  2dly,  if 
not,  Whether  the  plaintiffs  can  be  in  a  better  situation  than  those  from 
whom  they  received  the  draft  ?  3dly,  If  not.  Whether  the  subsequent 
promise  could  be  of  any  effect  ?  First,  Muilman  and  Nantes  could  not 
have  recovered,  because  the  consideration  failed  on  which  they  had  re- 
ceived the  draft;  it  was  given  as  a  counter  security  for  their  accept- 
ance, and  merely  for  the  purpose  of  taking  that  up  when  it  should  become 
dae.  It  was  therefore  contrary  to  good  faith  in  them  to  pass  it  into  any 
other  hands  for  any  other  purpose.    Secondly,  the  plaintifib  cannot  be 
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in  a  better  situation  than  Mnilman  and  Nantes.  It  is  now  estab- 
lished as  a  general  rale  of  law,  that  whoever  takes  a  bill  of  exchange 
or  promissory  note  after  it  is  due,  takes  it  upon  the  title  of  the  person 
from  whom  he  received  it,  and  subject  to  all  equities  as  between  such 
person  and  the  party  who  is  liable  on  the  face  of  the  iDstrament 
This  rale  grew  by  degrees  from  the  necessity  of  the  thiog,  from  prin- 
oiples  of  public  policy  and  convenience,  and  to  prevent  frauds  which 
it  was  scarcely  possible  to  detect  in  each  particular  instaDce.  In 
the  case  of  Taylor  v.  Mather  it  was  said  by  Mr.  Justice  Buller,  that 
if  there  were  any  circumstances  of  fraud  in  the  transaction,  and  the 
instrament  came  into  the  plaintiff's  hands  after  it  was  due,  he 
always  left  it  to  the  jury  on  the  slightest  circumstance  to  presume 
that  the  indorsee  was  acquainted  with  the  fraud.  But  between  that 
r*^911  ^oase  and  the  case  of  Brown  v.  Davies,  a  period  of  near  two 
L  J  years,  it  was  found  that  so  many  cases  had  occurred  at  Nisi  Prius, 
where,  although  there  was  much  ground  for  suspicion,  it  was  impossible 
to  procure  legal  proof  of  the  fraud,  that  the  Court  considered  it  better 
for  the  furtherance  of  justice,  to  adopt  that  as  a  rule  of  law,  which  be- 
fore was  considered  more  as  a  rule  of  evidence,  namely,  that  where  a 
bill  or  note  was  taken  after  it  was  due,  the  party  should  stand  in  the 
situation  of  the  person  from  whom  he  received  it,  and  be  taken  to  have 
notice  of  all  that  the  other  knew  concerning  it.  This  rale  has  since 
been  adopted  by  Lord  Kenyon,  in  a  late  case  of  Good  v.  Coe,  at  Nisi 
Prius,  where  the  plaintiff  had  taken  the  note  on  which  he  sued  for  a 
yalaable  consideration,  three  months  after  it  was  due ;  and  it  appearing 
that  the  note  had  been  lost  by  the  true  owners,  and  that  the  person  from 
whom  the  plaintiff  received  it  had  notice  of  this,  his  lordship  held  on 
the  principle  above  mentioned  that  the  plaintiff  was  not  entitled  to  re- 
cover. Then  it  was  attempted  to  distinguish  this  case  from  those,  by 
saying  that  this  was  a  banker's  check,  and  that  such  securities  are  due 
at  all  times  whenever  presented.  But  it  is  in  trath  and  in  legal  con- 
sideration a  bill  of  exchange  according  to  the  custom  of  merchants;  it  is 
declared  upon  as  such,  and  could  not  have  been  declared  on  in  any  other 
manner.  And  in  the  next  place,  the  time  of  its  becoming  due  is  within 
a  reasonable  time  after  it  bears  date,  and  not  at  any  distance  of  time. 
What  that  reasonable  time  is  was  considered  in  Metcalf  v.  Hall,  Tr.  22 
Geo.  3,  B.  B.,  and  in  Tindal  v.  Brown,  1  T.  E.  167.  In  strictness  it 
ought  to  be  presented  the  same  day,  if  there  be  time  and  the  parties  live 
in  the  same  pl^ce,  or  if  not,  within  the  banking  hours  of  the  next  day 
at  farthest ;  if  the  parties  live  at  a  distance,  the  draft  should  be  sent  by 
the  first  post.  But  though  circumstances  may  happen  to  excuse  a  party 
in  this  respect  of  laches,  of  which  the  Court  and  jury  must  judge,  still, 
however,  it  shows  that  what  shall  be  considered  as  a  reasonable  time  is 
not  altogether  at  the  discretion  of  the  holder,  as  the  argument  on  the 
pther  side  assumes;  and  at  all  events  nine  months  must  be  admitted  to 
be  an  unreasonable  time.  Besides,  it  is  clear  that  the  holder  of  a  bank- 
1^8221  ^^^  cbeck,  not  presenting  it  in  reasonable  time,  runs  *the  risk 
I-  J  of  the  banker's  solvency ;  for  if  the  latter  become  insolvent,  the 
drawer  of  the  check  would  certainly  be  discharged  by  the  laches  of  the 
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holder.  This  HBbtb  the  case  from  that  of  bank  notes  and  other  cash 
notes  of  private  bankers,  to  which  it  has  been  compared,  by  keeping 
which  the  holder  does  not  risk  losing  any  part  of  the  security  by  laches, 
there  being  only  the  drawers  responsible  for  the  payment;  and  Lord 
Mansfield  said  in  Heylyn  y.  Adamson,  2  Burr.  676,  that  while  a  promis- 
sory note  continues  in  its  original  shape,  it  bears  no  similitude  to  a  bill 
of  exchange,  but  the  resemblance  begins  when  it  is  indorsed.  There  is 
another  strong  distinction  between  the  cases }  for  bank  notes  and  other 
like  notes  are  negotiable,  and  are  so  considered  by  the  parties ;  whereas 
a  banker's  check  is  not  so  considered,  and  whoever  receives  it  in  payment 
takes  it  on  the  credit  of  the  person  giving  it,  and  not  on  the  intrinsio 
credit  of  the  instrument  itself.  As  to  the  argument  that  the  draft  ought 
in  conscience  to  be  considered  as  so  much  money  appropriated  by  the 
drawer  to  the  use  of  the  holder  in  the  banker's  hands,  the  same  con- 
sideration might  apply  to  save  the  laches  of  the  holder  in  general  cases 
of  bills  of  exchange.  But  what  the  defendants  contend  for  here  is,  not 
that  they  were  discharged  by  the  mere  circumstance  of  the  plaintiffs' 
having  taken  the  draft  so  long  after  it  bore  date,  but  that  in  consequence 
thereof  the  plaintiffs  shall  be  deemed  by  the  rule  of  law  to  have  had 
notice  of  the  transaction  between  the  defendants  and  Muilman  and 
Nantes ;  and  that  the  defendants  may  set  up  the  same  defence  in  this 
action  which  they  might  have  done  if  it  had  been  brought  by  Muilman 
and  Nantes,  upon  whose  credit  the  plaintiffs  took  the  draft.  Thirdly,  If 
by  law  the  defendants  were  discharged  from  the  payment  of  this  draft 
in  consequence  of  the  consideration  having  failed  as  between  them  and 
Huilman  and  Nantes,  in  whose  situation  the  plainti£&  must  stand,  then 
the  subsequent  promise  to  pay  by  the  defendants,  even  if  it  could  be 
considered  as  an  absolute  one,  is  void,  and  cannot  give  a  ground  of  action, 
as  was  holden  in  Blesard  v.  Hirst,  5  Burr.  2670,  and  Goodall  v.  Dolley, 
1  T.  R.  713.  But  besides,  it  was  only  a  conditional  promise,  and  the 
plainti£&  have  not  performed  the  condition  required  of  them. 

♦Lord  Kenton,  C.  J. — ^The  case  of  Brown  v.  Davies  came  r^qoon 
before  me  at  Nisi  Prius,  very  soon  after  I  took  my  seat  in  this  ^  J 
Court ;  and  the  grounds  on  which  I  then  proceeded  were  such  as  my 
own  reasons  suggested  to  me  at  Guildhall,  not  being  then  much  ac- 
quainted with  the  practice  at  Nisi  Prius.  I  then  thought  that  if  a  per- 
son gave  a  check  on  his  bankers,  and  meant  to  act  honestly,  he  would 
not  afterwards  alter  the  state  of  his  accounts  so  as  not  to  leave  a  suffi- 
cient sum  in  his  banker's  hands  to  answer  that  demand,  but  that  so  much 
money  should  at  all  events  be  appropriated  to  the  payment  of  the  check ; 
and  if  that  were  done,  no  inconvenience  could  possibly  arise  ta  any  per- 
son ;  and  I  observe  in  a  case  in  1  Lord  Raymond,  575,  that  such  was 
Lord  Holt's  opinion.  But  when  that  case  was  brought  before  this  Court 
on  a  motion  for  a  new  trial,  it  appeared  that  there  was  a  rule  in  such 
eases,  that  the  party  taking  a  bill  of  exchange  after  it  is  due,  takes  it 
subject  to  all  the  equity  to  which  the  party  from  whom  he  takes  it  is 
liable.  And  I  do  not  mean  to  call  that  rule  in  question  now ;  though  in 
tiiat  case  I  grounded  my  opinion  on  the  particular  circumstances  of  the 
ease,  it  appearing  on  the  face  of  the  bill  that  it  had  been  dishonoured ; 
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I  thought  that  that  distingaished  it  from  the  general  caae^  and  that  dk- 
tinotion  was  not  denied  by  the  majority  of  the  Ooort  Howeyer,  I  do 
not  wish  to  set  that  question  afloat  again. 

At  the  time  of  this  trial  I  thought  that  there  was  a  difference  between 
bankers'  checks  and  bills  of  exchange,  and  that  the  rule  adopted  with 
regard  to  the  latter  did  not  apply  to  the  former;  but  on  further  con- 
sideration I  do  not  think  that  that  distinction  is  well  founded.  But  the 
defendants'  position,  that  bankers'  checks  are  not  eonsidered  by  mer- 
chants as  negotiable  instruments,  appears  most  extraordinary;  for  this 
▼ery  instrument,  on  which  the  action  is  brought,  shows  the  contrary.  It 
was  made  payable  to  Dobsdn  or  bearer,  and  instead  of  being  giyen  to 
Dobson,  to  whom  it  was  payable  in  the  first  instance,  it  was  immediately 
delivered  to  those  under  whom  the  plaintiff  claim. 

Let  us  consider  the  particular  circumstance  of  this  case,  on  which  alone 
my  opinion  proceeds.  The  proposition  on  which  the  defendants  rely  is, 
r*^94.1  not  that  the  plaintiffii  haye  not  giyen  a  *yaluable  consideration 
^  J  for  the  check,  nor  that  the  bankers  on  whom  the  check  is  drawn 
had  not  assets  in  their  hands  to  pay  it,  nor  that  the  plaintifis  when  thej 
took  it  conceiyed  any  doubt  but  that  the  defendants  would  pay  it,  bat 
that  they  (the  defendants)  on  the  15th  of  Noyember,  1796,  sent  this 
check  into  the  world  with  its  own  death-wound  about  it,  and  that  it  was 
not  negotiable  ^t  all,  eyen  when  it  was  issued  by  them ;  and  after  haying 
perplexed  the  world  with  the  confusion  of  dates  occasioned  by  their  own 
act,  they  now  have  the  audacity  to  say  in  a  court  of  justice  that,  because 
payment  was  not  demanded  by  the  plaintiflb  nine  months  before  it  was 
eyen  issued  by  themselyes,  payment  of  the  bill  cannot  be  enforced  at  all. 
But  this  is  too  gross  a  fraud  to  be  practised  on  the  plainti&,  who  are 
bon&  fide  holders  of  the  bill.  The  rule  established  in  Brown  y.  Dayies, 
and  in  the  other  case  there  referred  to,  was  framed  to  exclude  fraud,  and 
it  professed  to  be  founded  on  grounds  of  justice ;  whereas  here  the  de- 
mand is  founded  in  justice,  and  all  the  difficulty  is  occasioned  by  the 
defendants  themselyes  who  issued  this  bill  with  the  objection  of  which 
they  now  wish  to  take  advantage  appearing  on  the  &ce  of  it :  but  I  am 
clearly  of  opinion,  on  principles  of  law  as  well  as  justice,  that  it  is  not 
competent  to  them  to  take  this  objection. 

Grose,  J.-*When  this  motion  was  first  made,  I  thought  it  a  question 
of  great  importance,  as  it  appeared  to  break  in  upon  the  rule  laid  down 
in  the  cases  referred  to ;  but  it  now  turns  out  that  the  particular  circum- 
stances of  this  case  take  it  out  of  the  general  rule.  To  determine  that 
the  plaintiffs  cannot  recover  would  be  permitting  the  defendants  to  prac- 
tice a  gross  fraud. 

Lawrenok,  J. — ^I  agree  that  this  case  depends  on  its  own  particular 
circumstances,  and  that  it  ought  not  to  be  governed  by  the  decision  in 
Brown  v«  Davies.  It  was  evidently  the  intention  of  the  parties  that  this 
check  should  be  a  negotiable  instrument ;  for  though  it  was  drawn  in 
favour  of  Dobson  or  bearer,  it  was  immediately  put  into  the  hands  of 
Muilman  and  Co.  And  when  it  is  considered  that  it  was  not  issued 
r*3251  ^^^^^  *^^^  months  after  it  bore  date,  it  could  not  have  been  in- 
I-        J  tended  by  the  defendants  that  the  date  of  the  bill  should  throw 
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any  cBffioalty  on  the  holder.  It  was  manifestly  the  intention  of  the  par* 
lies  that  if  Mailman  and  Oo.  paid  their  acceptance;  they  should  be  at 
liberty  to  pass  this  check  to  whom  they  pleased ;  and  if  so^  it  was  not 
necessary  for  the  plamtiffs  to  inquire  how  Muilman  and  Co.  got  posses* 
sion  of  the  check.  Therefore  as  between  these  parties  the  rale  laid 
down  in  Brown  y.  Dayies  does  not  apply,  though  I  think  it  ought  to 
obtain  in  all  other  cases,  and  that  it  is  not  infringed  by  a  determination 
in  &voar  of  the  plaintiffs  in  this  case.  Bole  discharged. 
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June  7, 1826.— E.    4  B.  &  0.  330.    Bng.  Com.  Law  Reps.  vol.  10. 

Assumpsit  for  money  had  and  receiyed.  Plea,  general  issue.  At 
the  trial  before  Abbott,  C.  J.,  at  the  London  sittings  after  last  Easter 
Term,  the  following  appeared  to  be  the  facts  of  the  case : — 

On  the  16th  November  1824,  the  plaintiff's  brother  drew  a  check  for  £50 
upon  Sir  Peter  Pole,  Thornton  and  Co.,  and  deliyered  it  to  the  plaintiff. 
Between  four  and  five  o'clock,  on  the  evening  of  the  22d  of  November, 
a  woman  of  respectable  appearance  came  to  the  shop  of  the  defendants, 
who  were  wholesale  linen  drapers  and  habcfrdashers  in  Cockspnr  Street, 
and  puchased  a  silk  shawl  and  a  scarf,  the  price  of  which  was  JS6  lOs., 
and  she  tendered  in  payment  the  cheek  in  question,  dated  on  the  16th  of 
November ;  upon  being  desired  to  write  her  name  and  address  on  it,  she 
said  she  was  an  indifferent  writer,  and  at  her  request  the  shopman  wrote 
it  for  her.  The  defendants  then  gave  her  the  amount  of  the  check  after 
deducting  the  price  of  the  goods  purchased.  She  carried  the  goods  away 
with  her.  On  the  23d  of  November,  between  nine  and  ten  in  the  mom* 
ing,  the  defendants  presented  the  check  *for  payment  at  the  r^ooAi 
bankers,  and  received  the  amount,  and  two  days  afterwards  the  ^  -^ 
plaintiff  gave  notice  to  the  bankers  not  to  pay  it.  Upon  this  evidence  it 
was  objected  by  the  defendant's  counsel,  that  the  plaintiff  ought  to  be 
nonsuited,  because  he  had  not  given  any  evidence  to  show  how  the  check 
got  out  of  his  hands. 

The  Lord  Chief  Justice  overruled  the  objection,  and  directed  the  jury 
to  find  a  verdict  for  the  plaintiff,  if  they  thought  that  the  defendants  had 
taken  the  check  under  circumstances  which  ought  to  have  excited  tbe 
suspicion  of  a  prudent  man,  observing  at  the  same  time,  that  there  was 
no  evidence  to  show  that  the  defendants,  in  taking  the  note,  had  acted 
fraudulently ;  but  the  question  was.  Whether  they  had  not  acted  negli* 
gently  7    The  jury  found  a  verdict  for  the  plaintiff. 

Denman^  on  a  former  day  in  this  term,  moved  for  a  new  trial  on  two 
grounds.  The  plaintiff  can  only  be  entitled  to  recover  the  amount  of 
this  check,  on  the  ground  that  the  check  was  lost  by  theft  or  accident| 
or  was  obtained  from  him  by  fraud.  Now,  there  was  no  evidence  to  show 
the  manner  in  which  it  passed  out  of  the  plaintiff's  hands.  It  is  con- 
cdstent  with  the  facts  proved,  that  the  woman  who  presented  it  for  pay- 
ment may  have  done  so  as  the  agent  of  the  plaintiff.  But  assuming  that 
the  evidence  in  this  respect  was  sufficient,  the  true  question  for  the  jury 
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was  not  whether  the  defendants  had  acted  with  due  caution,  bat  whether 
thej  had  acted  mala  fide.  It  was  admitted  that  there  was  no  fraud,  and 
that  they  had  paid  a  fall  consideration  for  the  check.  The  circumstance 
of  the  check  being  overdue  five  days,  though  calculated  to  excite  suspi- 
cion, is  immaterial,  for  it  is  not  sufficient  to  warrant  an  imputation  of 
mala  fides  in  the  defendants.  A  party  taking  a  bill,  note,  or  check,  is 
not  bound  to  take  care  of  the  interest  of  third  persons :  and  if  he  takes 
it  bon&  fide  and  for  a  valuable  consideration,  he,  is  entitled  to  recover 
upon  it,  although  he  did  not  exercise  due  caution  in  ascertaining  the 
interest  of  third  persons.  It  is  true,  that  the  mode  in  which  this 
case  was  presented  to  the  jury  is  warranted  by  the  decision  of  this 
r*3271  *^^^^^  ^°  ^^^^  ^'  Cu^^^  3  B.  &  C.  466,  but  that  b  at  variance 
L        -I  with  former  decisions. 

Abbott,  G.  J. — My  brothers  are  perfectly  satisfied  upon  the  latter 
point  made  in  this  case,  but  they  entertain  some  doubts  whether  the 
plaintiff  ought  not  to  have  given  some  evidence  to  show  how  he  lost  the 
note ;  and,  therefore,  as  to  that  point,  we  will  consider  further  whether 
the  rule  ought  to  be  granted. 

Batley,  J. — I  think  this  case  was  left  to  the  jury  very  favourably 
for  the  defendant.  There  is  no  question  whatever  in  the  case,  if  the  dis- 
tinction between  bills  overdue  and  not  due  be  adverted  to.  If  a  bill, 
note  or  check  be  taken  after  it  is  due,  the  party  taking  it  can  have  no 
better  title  to  it  than  the  party  from  whom  he  takes  it,  and  therefore 
cannot  recover  upon  it  if  it  turns  out  that  it  has  been  previously  lost  or 
stolen.  Now,  a  check  is  intended  for  immediate  payment,  and  not  for 
circulation.  It  is  the  duty  of  the  person  who  receives  it  to  present  it  for 
payment  on  the  same  or  the  following  day,  and  if  he  neglects  to  do  so, 
and  the  parties  upon  whom  it  was  drawn  should  become  bankrupts  in 
the  mean  time,  he  must  bear  the  loss.  Here  the  check  was  drawn  on 
the  16th  of  November,  it  ought,  therefore,  in  due  course,  to  have  been 
presented  for  payment  on  the  17th,  and  the  defendant  took  it  on  the  22d. 
This  is,  therefore,  just  like  the  case  of  a  bill  taken  after  it  is  due,  and  the 
party  taking  it  has  no  better  title  than  the  person  from  whom  he  took  it, 
and  cannot  recover  upon  it. 

HoLROYD,  J. — This  check  must  be  considered  in  the  same  light  as  a 
bill  taken  after  it  is  due.  Now,  it  has  been  frequently  held,  that  a  party 
taking  such  a  bill,  or  note,  takes  it  at  his  peril.  In  many  of  the  cases 
where  the  title  to  stolen  bills  or  notes  has  come  in  question,  they  have 
been  taken  before  they  were  due,  and  then  it  may  have  been  a  proper 
question  to  submit  to  the  jury,  whether  they  were  taken  mala  fide, 
or  bona  fide.  A  check  is  payable  immediately,  and  the  holder  of  it 
keeps  it  at  his  peril,  and  a  person  taking  it  after  it  is  due,  takes  it  also 
at  his  peril.  Now,  in  this  case,  the  check  had  been  due  five  days  at  the 
r*3281  ^^^^  ^hen  it  was  taken  by  the  defendants.  *That  was  a  circum- 
«-  -1  stance  which  ought  to  have  excited  their  suspicion.  I  think,  that 
when  the  defendants  took  the  check,  more  than  a  reasonable  time  for  pre- 
senting it  for  payment  had  elapsed,  and  therefore,  they  took  it  at  their  peril. 

The  case  stood  over  until  this  day,  when  the  opinion  of  the  Court  on 
the  other  point  was  delivered  by 
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Abbott,  C.  J. — ^We  have  ooBsidered  the  question.  Whether  it  were 
Becessarj  for  the  plaintiff  in  this  case  to  show  at  what  time  and  in  what 
manner  the  check'  passed  out  of  his  hands  ?  It  was  proved  that  the 
check  was  given  to  the  plaintiff  bj  his  brother.  By  that  delivery  the 
property  in  it  vested  originally  in  the  plaintiff.  It  further  appears,  that 
the  check  came  into  the  hands  of  the  defendants  five  days  after  its  date. 
We  are  of  opinion,  that  an  instrument  of  this  nature  coming  to  the  hands 
of  a  party  so  long  after  its  date,  is  to  be  considered  in  the  same  light  as 
a  bill  of  exchange  overdue ;  and  in  such  a  case  it  is  incumbent  on  the 
party  who  takes  the  instrument  under  such  circumstances,  to  show  that 
the  party  from  whom  he  took  it  had  a  good  title  to  it.  That  being  so, 
it  is  not  necessary  in  this  particular  case  to  lay  down  any  general  rule. 
At  the  same  time,  I  should  feel  great  reluctance  in  laying  down  a  general 
rale  which  would  have  the  effect  of  requiring  proof,  which  in  many  cases 
it  might  be  impossible  to  give.  Where  a  watch  is  stolen  out  of  a  private 
drawer,  or  a  horso  is  stolen  out  of  a  field,  it  would  be  impossible  for  the 
owner  to  give  evidence  to  show  how  the  theft  was  committed,  and  yet,  if 
the  argument  urged  on  the  present  occasion  were  to  prevail,  in  such  cases 
it  would  be  absolutely  necessary  for  a  party  who  brought  his  action  to 
recover  his  own  property,  to  show  the  mode  by  which  it  passed  out  of 
his  hands.  Without,  however,  laying  down  any  general  rule,  we  are  of 
opinion  that,  in  this  case,  the  plaintiff  having  shown  the  property  in  the 
check  once  to  have  been  in  him,  it  was  incumbent  on  the  defendants, 
who  had  taken  it  after  it  was  due,  to  show  that  the  party  from  whom 
they  took  it  had  a  good  title.  Bule  refused. 


♦In  Mntford  v.  Walcot,  1  Raymond,  574,  Holt,  C.  J.,  observed,  thatr#329-| 
he  remembered  a  case  where  an  action  was  bronght  upon  a  bill  of  '^  -' 
exchange,  and  the  plaintiff  declared  upon  the  bill — ^where  it  was  negotiated 
afler  the  day  of  payment  j  and  a  qnestion  was  made  whether  the  plaintiff  coald 
declare  npon  the  bill,  or  whether  ne  ouffht  to  bring  indebitatus  assumpsit,  and 
that  he  had  all  the  eminent  merchants  in  London  with  him  at  his  chambers,  at 
Sergeants'  Inn,  in  the  long  vacation,  and  they  all  held  it  to  be  very  common 
and  very  good  practice. 

2.  The  case  of  Taylor  v.  Mather,  3  T.  R.  83,  was  an  action  by  the  indorsee 
of  a  promissory  note  against  the  maker.  The  note  was  indorsed  some  time  after 
it  was  doe,  and  there  were  many  circumstances  which  led  the  Court  and  the 
jury  to  conclude  that  it  was  fraudulently  obtained,  whereupon  the  verdict  was 
found  for  the  defendant  Upon  a  motion  for  a  new  trial,  it  was  refused.  Dul- 
ler, J.,  observed, — "  It  has  never  been  determined  that  a  bill  or  note  is  not 
negotiable  after  it  becomes  due ;  but  if  there  are  any  circumstances  of  fraud 
in  the  transaction,  and  it  comes  into  the  hands  of  a  plaintiff  by  indorsement, 
after  it  is  due,  I  have  always  left  it  to  the  jury,  upon  the  slightest  circumstances 
to  presume  that  the  indorsee  was  acquainted  witii  the  fraud."  The  rest  of  the 
Court  concurred  in  this  opinion. 

3.  The  case  of  Tinson  v.  Francis,  1  Camp.  19,  was  an  action  of  assumpsit 
on  a  promissory  note  by  the  indorsee  against  the  maker.  It  was  proved  by  the 
defendant  that  the  note  was  given  by  mm  to  accommodate  the  payee,  that  it 
remained  in  the  hands  of  the  payee  till  after  it  became  due,  and  that  the  payee 
j^ave  it  to  a  third  party  to  be  returned  to  the  defendant,  and  that  that  party 
mdorsed  it  to  the  plaintiff.  It  was  argued  for  the  plaintiff,  that  he  was  not 
aware  of  the  circumstances  under  which  the  bill  haa  been  orginally  made,  or 
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had  come  into  the  hands  of  the  third  party,  and  that  he  had  ^ven  to  that  party 
a  fall  consideration  for  it.  The  jory  found  for  the  defendant.  Lord  Ellen* 
borough  observed, — "  A^r  a  bill  or  note  is  dne  it  comes  diss^ced  to  the 
indorsee,  and  it  is  his  daty  to  make  inquisies  concerning  it  If  he  takes  it 
though  he  gives  a  full  consideration  for  it,  he  takes  it  upon  the  credit  of  the 
indorser,  and  subject  to  all  the  eauities  with  which  it  may  be  encumbered." 

4.  A  bill  or  note,  payable  on  aemand,  is  not  to  be  considered  as  overdue 
without  some  evidence  of  payment  having  been  demanded  and  refused.  The 
case  of  Barough  v.  White,  4  B.  &  G.  325,  and  6  D.  &  R.  379,  was  an  action 
by  the  indorsee  of  a  promissory  note  made  by  the  defendant  for  £300,  with 
interest,  payable  to  one  G.  Amott,  or  his  order,  on  demand.  At  the  trial  before 
Chief  Justice  Abbott,  the  defendant  objected,  that  the  note  being  payable  ^'  on 
r«QO0-|  demand,"  it  must  be  treated  as  a  bill  overdue  *in  the  hands  of  the  plain- 
■•  -I  tiff,  and,  consequently  that  he  could  maintain  no  action  upon  it,  and  the 
case  of  Banks  v.  Colwell,  cited  in  Brown  v.  Davies,  3  T.  R.  8,  was  cited  in  sup- 
port of  the  objection.  The  Lord  Chief  Justice  overruled  the  objection,  aini 
the  jury  found  for  the  plaintiff,  but  the  point  was  reserved.  A  motion  waa 
thereafter  made  for  a  nonsuit,  or  for  a  new  trial,  when  the  defendant  argued, — 
The  note  being  payable  on  "  demand,"  it  stands  on  the  same  footing  as  a  note 
overdue,  and  consequently  no  action  lies  against  the  maker,  as  the  payee  gave 
no  consideration  for  the  note,  whatever  remedy  the  indorsee  may  have  against 
the  indorser.  In  Banks  v.  Colwell,  tried  before  BuUer,  J.,  it  was  held  that  a 
note  payable  on  demand  is  to  be  considered  overdue ;  and  Brown  v.  Davies  is 
an  authority  to  show,  that  where  a  promissory  note,  after  it  was  due  and  had 
been  noted  for  non-payment,  was  indorsed  to  the  plaintiff,  who  sued  the  maker 
upon  it,  the  latter  was  entitled  to  go  into  evidence  to  show  that  the  note  was 
paid  on  between  him  and  the  original  payee  from  whom  the  plaintiff  received 
it  If  this  be  so,  then  it  was  unnecessary  to  show  that  the  plaintiff  knew  of  the 
want  of  consideration  between  Amott  and  the  defendant  at  the  time  of  the 
indorsement,  for  as  the  plaintiff  derives  title  through  Amott,  whatever  would 
be  an  answer  to  an  action  by  the  latter,  would  be  equally  available  against  the 
former.  Bayley,  J.,  observed, — ^Was  this  to  be  treated  as  a  note  overdue  ?  Cer- 
tainly this  is  not  like  the  case  of  Brown  v.  Davies,  for  there  it  was  only  decided 
that  where  a  party  takes  a  bill  or  note  overdue,  he  takes  it  on  the  credit  of  the 
indorser :  but  in  that  case  there  was  evidence  to  show  that  the  note  had  been 
presentea  for  payment,  and  dishonoured  before  it  was  indorsed  to  the  plaintiff. 
It  is  said  that  m  the  case  of  Banks  v.  Colwell,  Mr.  Justice  BuUer  treated  a  note 
payable  on  demand  as  a  note  taken  by  an  indorsee  after  it  was  due.  We  are,  how* 
ever  unacquainted  with  all  the  circumstances  of  that  case.  It  is  very  possi- 
ble that  in  that  case  there  was  evidence  to  show  that  the  note  had  been  pre^ 
sented  and  dishonoured  before  indorsement  Wherever  it  appears  that  a  biu  or 
note  has  not  been  indorsed  until  sometime  after  it  is  due,  which  shows  that 
the  transaction  is  out  of  the  usual  course  of  business,  that  circumstance  excites 
so  much  suspicion  that  it  must  be  considered  that  he  takes  on  the  credit  of  the 
indorser,  ana  not  upon  that  of  the  person  by  whom  it  appears  to  be  made  pay- 
able. But  in  this  case  there  was  no  evidence  whatever  of  a  demand  and  refu- 
sal to  pay  before  the  indorsement  The  note  is  made  payable  *  on  demand,  to 
Arnot^  or  order,  with  interest,'  which  imports  that  it  Was  not  the  intention  of 
the  makers  of  it  that  it  should  be  promptiy  paid,  but  that  it  should  be  in  the 
r^33I1  ^^^^  ^^  Arnott,  or  of  such  other  persons  as  should  take  it  from  him  for 
I  J  ^valuable  consideration  until  either  he  or  his  indorsee  should  think  fit 
to  call  for  payment,  or  until  the  maker  should  find  out  who  the  holder  was,  and 
lequire  him  to  receive  payment"  Holroyd,  J. — "I  think  this  is  not  to  be 
treated  as  a  note  overdue  at  the  time  of  the  indorsement.  If  a  person  takes  a 
note,  payable  at  a  particular  time,  and  that  time  is  past  at  the  period  when  he 
receives  it,  he  takes  it  at  his  own  risk.  But  where  a  note  is  maae  payable,  'oa 
demand,  with  interest,'  that  imports  that  it  is  to  continue  negotiable  until  it  is 
presented  for  payment  Here  there  was  no  proof  that  the  note  was  presented 
and  dishonoured  before  it  was  indorsed  to  the  plaintiff,  and  consequentljr  the 
obiection  taken  to  the  plaintiff's  right  to  recover  has  no  foundation."  Little- 
dale,  J.-*-"  X  think  that  a  promissory  note, '  payable  on  demand,  with  interesty' 
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is  to  be  cODsidered  as  a  continning  secnritj,  and  cannot  be  treated  as  dis* 
honoured,  until  it  has  been  in  fact  presented  and  dishonoured.'' 

5.  Cheanes  on  bankers  ought  to  be  presented  for  payment  immediately  after 
they  are  arawn ;  but  notwithstanding  the  case  of  Down  v.  Hailing,  it  may  be 
doubted  whether  they  are  to  be  treated  as  bills  overdue*  The  case  of  Roths- 
child V.  Gomey,  9  B.  &  G.  388,  was  an  action  of  assumpsit  for  money  had  and 
received.  The  plaintiff  had  been  induced,  by  means  of  a  fraud,  to  draw  and  pay 
awav  two  cheques  on  his  banker,  amounting  to  £1330.  Six  days  afler  the  (fate 
of  the  cheques,  the  defendants,  acting  bona  fide,  gave  cash  for  them  to  a  third 
person,  who  had  presented  the  cheques  and  obtained  payment,  but  who  had 
not  given  value  for  them.  In  an  action  for  the  plaintiff  to  recover  back  this 
monev,  it  was  held  that  the  cheque  could  not  be  treated  as  bills  overdue,  and 
therefore  taken  by  the  defendants  at  their  peril ;  but  that  the  real  question  in 
the  cause  was.  Whether  they  had  acted  with  due  care  and  caution  ?  At  the 
trial  Lord  Tenterden  left  it  to  the  jury  to  find  for  the  plaintiff,  if  they  thought  that 
the  circumstances  of  the  case  were  such  as  ought  to  have  excited  the  suspicions 
of  prudent  men,  and  that  the  defendants  had  not  acted  with  reasonable  caution  ^ 
but  otherwise  to  find  for  the  defendants.  The  jury  found  a  verdict  for  the  defend- 
ants. A  motion  was  thereafter  made  for  a  new  trial,  on  the  ground  that  the  jury 
ought  not  to  have  found  that  the  defendants  exercised  due  caution ;  and,  secondly, 
that  Lord  Tenterden  ousht  to  have  told  them  that  the  cheques  were  overdue,  and 
that,  consequently,  the  defendants  took  them  at  their  peril,  and  could  have  no  bet- 
ter title  than  the  partyto  whom  they  received  them,  and  in  support  of  this  ground 
the  case  of  Down  v.  Hailing,  was  cited.  The  rule  was  refused.  Lord  Tenter- 
den  observed, — "  Upon  the  whole,  I  am  of  opinion  that  we  ought  not  to  grant 
a  rule  in  this  case.  It  cannot  be  laid  down  as  a  matter  of  law,  that  a  party 
taking  a  cheque  ^after  any  fixed  time  from  its  date,  does  so  at  his  peril ;  r«Q921 
and,  uierefore,  the  mere  fact  of  the  defendants  havin?  taken  the  cheques  *-  •* 
six  days  after  they  bore  date,  from  a  person  who  had  not  given  value  for  them^ 
did  not  entitle  the  plaintiff  to  a  verdict.  It  was  indeed  a  circumstance  to  be 
taken  into  consideration  by  the  jury,  in  determining  whether  the  defendants 
had  taken  the  cheques  under  circumstances  which  ought  to  have  excited  the 
suspicions  of  prudent  men.  If  the  case  were  sent  to  a  new  trial,  the  same 
opinion  must  be  presented  to  the  jury ;  and  as  we  cannot  sav  that  their  former 
Terdict  was  wrong,  I  think  that  we  ought  not  to  disturb  it." — Bayley,  J. — ^^  I 
oannot  say  that  the  right  question  was  not  left  to  the  jury,  nor  that  their  decision 
was  wrong,  although  1  should  have  been  better  satisfied  had  their  verdict  been 
the  other  way."  Littledale,  J. — "  I  am  of  opinion  that  the  direction  given 
to  the  jury  was  right,  and  I  am  not  prepared  to  say  that  they  did  wrong  in  find- 
ing for  the  defen&nts.  It  has  been  urged  as  a  matter  of  law,  that  a  party  tak- 
ing a  cheque  overdue  has  it  with  the  same  title,  and  no  other,  as  the  person 
from  whom  he  receives  it.  But  although  the  rule  of  law  certainly  is  so  with 
respect  to  bills  of  exchange  and  promissory  notes,  I  think  it  cannot  be  applied 
to  cheques." 

6.  An  indorsee  possesses  the  same  ri|rht8  as  the  ind(»8er,  and  if  the  latter 
would  not  have  been  subject  to  the  equities  existing  between  the  original  par^ 
ties,  the  indorsee  will  be  entitled  to  the  same  privilege.  The  case  of  Ghalmers 
T.  Lanion,  1  Gamp.  383,  was  an  action  by  the  indorsee  of  a  bill  of  exchange 
against  the  acceptor.  One  of  the  grounds  of  defence  was,  that  the  bill  had 
been  accepted  for  a  debt  contracted  in  a  smuggling  transaction ;  and  that 
although  it  had  been  indorsed  for  value  before  it  became  due  to  a  bona  fide 
holder,  yet  that  it  had  been  indorsed  by  him  to  the  present  plaintiffs  after  it  was 
due.  The  counsel  for  the  defendant  allowed  that  the  first  indorsee  might  have 
sued  upon  it,  but  contended  that  it  came  disgraced  to  the  plaintiffs ;  mat  they 
took  it  subject  to  all  the  deficiencies  under  mich  it  had  at  any  time  laboured ; 
and  that  it  was  now  competent  to  the  defendant  to  give  the  original  considera- 
tion in  evidence,  in  the  same  manner  as  if  the  action  had  been  brought  by  the 
Myee.  Lord  Ellenborough,  however,  held  that  if  the  plaintiffs  received  the  bill 
from  a  person  who  might  himself  have  maintained  an  action  upon  it,  the  circum- 
stance of  the  indorsement  to  them  having  been  made  after  the  bill  had  become 
due  was  insufficient  to  let  in  the  proposed  defence ;  and,  on  a  motion  for  a  new 
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trial,  the  other  Judges  of  King's  Bench  declared  themselves  of  &e  same 
opinion. 


*IN   SCOTLAND,  THE  INDORSEMENT  OF  A  BILL  AFTER  MATURITY 
t  -I       DOES  NOT  RENDER  THE  HOLDER  LIABLE  TO  EXCEPTIONS  PLEAD- 

ABLE AGAINST  THE  INDORSER,  UNLESS   THE   BILL  BEARS   MARKS  OF 
DISHONOUR  UPON  IT. 

I WILKIE  ▼.  WILSON. 

Nov.  30,  1811.— S.     16  F.  0.  361. 

This  was  a  suspensioB  of  a  charge  to  make  payment  of  a  bill  payable 
one  day  after  date,  accepted  by  the  saspender,  and  said  to  have  been 
granted  without  value  and  as  a  fund  of  credit  for  the  drawer.  Two 
years  after  the  bill  became  due  the  drawer  indorsed  it  to  the  charger  in 
security,  and  to  account  of  a  debt  due  by  him.  Three  years  afterwards 
the  charger  raised  an  action  against  the  acceptor  for  payment  of  the  sum 
in  the  bill,  and  obtained  decree  in  absence. 

The  acceptor  being  charged  to  make  payment,  suspended  the  charge, 
on  the  ground  that  the  bill  had  originally  been  accepted  without  value, 
and  that  having  been  long  past  due  before  it  was  indorsed,  the  indorsee 
was  liable  to  all  the  exceptions  competent  against  the  indorser. 

Pleaded  for  the  Stupender, — ^Bills  of  exchange  were  introduced  and 
invested  with  extraordinary  privileges  for  the  benefit  of  commerce;  and 
to  entitle  them  to  the  enjoyment  of  those  privileges,  it  is  necessary  that 
they  should  be  used  for  their  legitimate  purpose,  and  in  the  prescribed 
and  accustomed  manner.  Accordingly,  it  has  been  often  found  that  they 
are  not  entitled  to  those  privileges  when  they  are  indorsed  after  the  term 
of  payment  is  past;  17th  July,  1711,  Nichohjon;  18th  February,  1715, 
Murray;  6th  February,  1719,  Farquharson;  Ist  February,  1762,  Scoa- 
gal;  and  though  the  statute  1772,  extended  the  privileges  of  bills  to  the 
period  of  six  years,  it  could  not  be  its  intention  to  do  so  where  they  went 
out  of  the  common  course. 

This  is  also  consistent  with  the  law  of  England  on  this  point,  where 
it  is  held  that  an  indorsee,  in  such  circumstances,  cannot  be  in  bona  fide, 
and  that  the  privileges  of  bills  do  not  apply  to  transfers  made  after  the 
day  of  payment;  Kyd,  p.  120;  Brown  v.  Davies,  3  Term  Rep.  80; 
r*3341  ^^^^^Jf  P-  ^^^ '  *^*yley,  p.  38 ;  Comyn's  Digest,  voce  Mer- 
I-  -I  chant,  F.  12.  As  to  the  case  of  Charles  v.  Marsden,  it  appears 
to  have  been  a  special  one,  and  it  stands  alone  as  an  authority  opposed 
to  all  the  other  cases,  and  to  all  the  writers  upon  the  subject. 

Pleaded  for  the  Charger — It  is  impossible  to  figure  any  reason  why 
a  bill  of  exchange  should  lose  its  most  important  privilege,  that  of  pass- 
ing as  money  by  delivery,  merely  by  the  circumstance  of  its  having 
become  due,  especially  when  express  statute  has  given  them  all  their 
extraordinary  privileges  for  six  years.  It  would  be  in  effect  to  find,  that 
when  they  became  due  they  ceased  to  be  bills — an  hypothesis  utterly 
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inconsistent  with  every  rale  of  law,  and  with  the  constant  practice  of 
bankers,  who  currently  grant  bills  at  one  da/s  date  that  pass  from  hand 
to  hand  long  after  they  are  due.  In  point  of  expediency  there  would  be 
no  advantage  in  such  a  rule ;  for  the  indorsers  will  always  be  secure  by 
the  want  of  due  negotiation,  and  the  acceptor  has  himself  to  blame  if  he 
allows  it  to  lie  over  after  it  is  due,  and  can  have  no  room  to  complain,  as 
he  gains  a  delay  in  payment;  and  the  bill,  after  all,  whether  it  is  in- 
dorsed before  or  after  it  is  due,  is  used  only  for  the  purpose  for  which  he 
must  be  presumed  to  have  granted  it,  and  more  particularly  so  in  the 
case  of  accommodation  bills  than  of  any  other. 

Accordingly,  it  is  clear  law  that  bills  are  negotiable  though  overdue; 
Chitty,  p.  109;  June  16,  1749,  Forbes  v.  Young;  February  27,  1777, 
Couper  V.  Clark;  June  14, 1787,  Adam  v.  M<William;  Elliot  v.  Mackay, 
July  16, 1777;  Kobertson  v.  M'Glashan,  February  6,  1787. 

All  the  cases  which  have  been  decided  against  this  doctrine  have  been 
decided  on  specialties.  In  the  case  of  Buchanan,  the  indorsation  was 
without  value  and  pendente  lite ;  in  Brown  v.  Davies  the  bill  appeared 
on  the  face  of  it  to  be  dishonoured ;  and  in  Taylor  v.  Mather  there  were 
strong  circumstances  of  fraud.  But  in  Charles  v.  Marsden,  1  Taunton's 
Bep.  224,  where  the  question  occurred  unencumbered  with  any  special- 
ties, the  English  judges  were  clear  that  of  itself  the  circumstance,  that 
a  bill  was  indorsed  when  past  due,  was  of  no  consequence  in  a  question 
between  the  indorsee  and  acceptor.  r^^QQf^i 

•The  Court  refused  the  Bill  of  Suspension.  L  ^^^J 

The  Court  were  almost  unanimously  of  opinion,  on  general  grounds, 
that  where  there  was  no  circumstance  of  fraud  in  the  case,  and  where  it 
was  not  dishonoured  on  the  face  of  it,  a  bill  of  exchange  indorsed  when 
past  due  was  entitled  to  all  the  statutory  privileges,  and  that  the  indorsee 
was  not  liable  to  the  same  objections  as  the  drawer. 


XL— M'GOWAN  V.   M'KELLAE. 

Feb.  24,  1826.— S.    4  S.  R.  498. 

This  was  an  action  by  an  indorsee  against  the  acceptor  of  a  bill,  dated 
1st  June,  1818,  and  payable  on  3d  December  of  that  year,  and  which 
was  indorsed  by  the  drawer  to  the  pursuer  in  December,  1823. 

In  defence  against  the  action,  the  defender  stated  that  the  bill  had 
been  accepted  by  him  for  the  accommodation  of  the  drawer,  that  in  1822 
a  submission  had  been  entered  into  between  them  relative  to  claims 
against  each  other,  and  that  during  the  dependence  of  it  the  drawer  had 
fraudulently  indorsed  the  bill  to  the  pursuer,  who  resided  in  the  same 
house  with  him,  was  married  to  his  sister-in-law,  and  was  engaged  in 
trade  with  him. 

The  defender  therefore  pleaded,  that  as  the  bill  had  been  indorsed  at 
the  distance  of  five  years  subsequent  to  the  term  of  payment,  all  objec- 
tions which  were  competent  against  the  drawer  were  equally  so  against 
the  pursuer. 
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Pleaded  Jbr  the  Furmer. — ^The  pnnaer  is  an  oii«roii8  and  bona  fide 
indorsee;  and  this  can  only  be  disproved  by  his  writ  or  oath.  The  bill 
bears  no  marks  of  being  dishonoured.  It  therefore  preserves  its  privi- 
leges entire  for  the  period  of  six  years. 

Lord  EldiN;  Ordinary,  <<  Assoilzied''  the  defender. 
r»^^fi1       *'^^^  pursuer  having  reclaimed,  the  Court  "  Altered,  and  de- 
L        J  cerned  in  terms  of  the  libel,  reserving  to  the  pursuer  to  prove 
his  allegations  of  non-onerosity  and  mala  fides  by  the  oath  of  the  pur- 
suer." 

Lord  BAiiGRAY. — ^I  have  looked  at  the  bill,  and  I  see  no  mark  on  it 
to  create  any  suspicion  that  it  was  a  dishonoured  document.  If  there 
had  been  anything  appearing  ex  facie  to  create  such  a  suspicion,  this 
might  have  had  an  effect  on  Uie  question  of  bona  fides ;  but  as  there  is 
none,  this  bill  continued  to  be  a  negotiable  document  till  it  was  extin- 
guished by  the  lapse  of  six  years.  M'Kellar  must  therefore  prove  his 
allegations  of  non-onerosity  and  mala  fides  by  the  oath  of  his  opponent. 


THE  EQUITIES  TO  WHIOH  THE  HOLDER  OP  A  BILL  WILL  BE  SXTBJECTED 
IN  ENGLAND  WHO  HAS  TAKEN  IT  AFTER  HCATTTBITT,  ABB  NOT  ALL  THB 
EQUITIES  WHICH  MAT  EXIST  BETWEEN  THE  ORIQINAL  PARTIES  ARIS- 
ING FROM  COLLATERAL  TRANSACTIONS,  BUT  THOSE  EQUITIES  ONLY 
WHICH  ARISE  OUT  OF  THE  BILL  ITSELF. 

BURROUGH  V.   MOSS. 

Feb.  9, 1830.~E.    10  B.  k  0.  558.    Eng.  Com.  Law  Beps.  vol.  21. 

Assumpsit  on  a  promissory  note  dated  the  5th  of  February,  1826, 
made  by  the  defendant,  whereby  he  promised  to  pay  John  Feam,  by  the 
name  of  Mrs.  Eachel  Feam,  or  order,  £150,  with  interest,  nine  months 
after  notice  in  writing ;  and  indorsed  by  J.  Feam  to  the  plaintiff.  Plea, 
the  general  issue. 

At  the  trial  before  Burrough,  J.,  at  the  Spring  Assizes  for  Derby, 
1829,  it  appeared  in  evidence  that  the  defendant  had  been  employed  as 
an  attorney  by  Mrs.  Rachel  Harrison,  and  had  lent  JS200  of  her  money 
at  interest  to  one  Birch,  who  gave  Mrs.  Harrison  a  promissory  note  for 
it  In  July,  1825,  Mrs.  R.  Harrison  intermarried  with  John  Feam,  who, 
in  February,  1826,  requested  the  defendant  to  obtain  payment  of  the 
£200  from  Birch.  The  defendant  said.  Birch  was  a  client  of  his,  and 
r*^^71  *^^^^  ^^  ^^^  °^^  ^^^^  ^^^  ^  ^  pressed  for  the  money;  and,  in 
L  -I  order  to  prevent  Feam  from  suing  Birch,  he  (Moss)  paid  d650  on 
account  of  the  note,  and  gave  his  own  note  for  £150,  and  made  it  pay- 
able to  Mrs.  R.  Feam,  nine  months  after  notice.  On  the  21st  of  April, 
1826,  J.  Feam  gave  the  defendant  a  written  notice  to  pay  off  the  note 
at  the  expiration  of  nine  months  from  that  time.  Moss,  at  the  expira- 
tion of  the  time,  paid  £50  and  the  interest  then  due,  but  no  more;  and, 
in  March,  1827,  J.  Feam  and  his  wife  both  indorsed  the  note  to  the 
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plaintiff,  who  advanced  tho  £100  on  it,  andcommenced  this  action  against 
Moss. 

The  defendant  claimed  a  right  to  set  off  a  sum  of  £51  alleged  to  have 
been  due  to  him  from  Mrs.  Feam  before  her  marriage,  £28  for  business 
transacted  for  Feam  since  the  marriage,  and  dS15  sajd  to  have  been  paid 
on  account  of  the  note,  besides  the  j850  and  interest  before  mentioned ; 
but  the  jury  found  that  this  sum  of  £16  was  not  paid  on  account  of  the 
note. 

The  learned  judge  directed  the  jury  to  find  a  verdict  for  the  plaintiff 
for  the  amount  due  on  the  note,  and  gave  the  defendant  leave  to  move  to 
reduce  the  damages,  if  the  Court  should  think  that  either  of  the  sums  of 
£51,  £2Sy  or  jS15,  ought  to  be  allowed.  A  rule  nin  was  obtained  for 
that  purpose  in  Easter  Term,  1829,  and  at  the  sittings  in  Banc  before 
this  Term. 

Balguy  and  N.  R,  Clarke  showed  cause. — The  defendant  had  no  right 
to  set  off  either  of  the  sums  of  £51  or  £28.  The  sum  of  £15  was  dis- 
posed of  by  the  jury.  The  £51  was  a  debt  due  from  the  wife  dum  sola. 
The  note,  although  in  form  given  to  Mrs.  Fearn,  was  in  law  given  to  her 
husband,  and  enured  to  his  benefit.  The  defendant  was  indebted  to  him 
on  the  note,  and  if  he  (Fearn^  had  sued,  the  debt  due  from  the  wife 
before  the  marriage  could  not  nave  been  set  off.  Then  as  to  the  sum  of 
JS28.  If  the  action  had  been  brought  by  Feam,  no  doubt  it  might  have 
been  set  off;  but  the  right  of  the  defendant  to  avail  himself  of  that  claim 
in  this  action  rests  on  the  supposed  applicability  of  the  rule  of  law,  that 
the  indorsee  of  a  bill  or  note,  when  overdue,  takes  it  subject  to  all  its 
equities.  But  «that  is  inapplicable,  for  two  reasons:  Jirst,  there  r^qqo-i 
was  nothing  on  the  face  of  the  note  to  show  that  it  was  overdue  *-  J 
at  the  time  when  the  plaintiff  became  indorsee ;  and,  secondly y  the  right 
of  set-off  in  this  case  between  Fearn  and  the  defendant  was  wholly  colla- 
teral to  and  independent  of  the  note  transaction,  and  the  rule  applies  only 
where  the  right  of  set-off  or  other  equity  arises  out  of  the  note  transac- 
tion itself.  None  of  the  decisions.  Brown  v.  Davies,  3  T.  E.  80 ;  Boehm 
V.  Steriing,  7  T.  R.  423  -,  Charies  v.  Marsden,  1  Taunt.  224,  warrant  a 
broader  rule  than  that ;  and  although,  in  Brown  v.  Davies,  Buller,  J., 
stated  that  he  had  ruled  at  Nisi  Prius,  in  a  case  of  Banks  v.  Colwell, 
that  the  maker  of  a  promissory  note  being  sued  by  a  person  who  became 
indorsiee  after  it  was  due,  was  entitled  to  set  up  the  same  defence  that  he 
might  have  done  against  the  original  payee,  the  defence  then  in  question 
arose  out  of  the  very  transaction  in  which  the  note  was  given,  and  went 
to  the  consideration  for  the  note.  The  right  of  set-off  now  insisted  on 
depends  on  the  Statute  of  set-off,  and  that  only  applies  between  the  par- 
ties who  have  mutual  demands.  It  would  be  very  hard  to  involve  the 
plaintiff  in  the  investigation  of  accounts  between  third  persons.  [Bat- 
ley,  J. — In  Collenridge  v.  Farquharson,  1  Stark.  259,  the  state  of  such 
accounts  was  examined.]  That  is  true,  but  it  was  in  order  to  see  what 
sum  the  bill  was  originally  intended  to  secure. 

Adams,  Sergeant,  contra. — This  is  an  attempt  to  evade  the  Statute  of 
set-off,  which  will  never  be  available  against  the  holder  of  a  note  if  he 
can,  by  indorsing  it  when  overdue,  give  the  indorsee  a  right  independent 

Mat,  1854.— 16 
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of  the  seiroff.  In  this  case  the  demands  for  £51^  and  X28^  might  have 
been  set  off  if  Fearn  had  sued  on  the  note.  The  sums  due  on  the  note 
on  the  one  hand,  and  for  those  demands  on  the  other,  were  mutual  debts. 
If  Mrs.  Fearn  had  survived  her  husband,  she  might  have  sued  on  the 
note,  and  then  it  is  clear  that  the  debt  due  from  her  before  marriage 
might  have  been  set  off.  So  also  if  Fearn  and  his  wife  had  joined  in 
bringing  an  action  on  the  note,  the  debt  due  from  her  before  marriage 
might  have  been  set  off;  and  as  the  money  received  would  enure  to  the 
benefit  of  the  husband,  the  debt  due  from  him  might  also  have  been  set  off. 
r*ft^01  But  the  'indorsee  of  this  note,  taking  it  when  overdue,  stands 
>-  -I  in  the  same  situation,  for  the  indorsement  was  by  both  husband 
and  wife.  [Baylet,  J, — That,  in  legal  effect,  was  the  indorsement  of 
the  husband  only.]  Philliskirk  v.  Pluckwell,  2  M.  &  S.  393,  shows  that 
husband  and  wife  may  join  in  an  action  on  a  note  given  to  the  wife  dur- 
ing her  coverture ;  and  if  so,  a  debt  due  from  her  before  marriage  ought 
io  be  allowed  to  be  set  off. 

Batlet,  J. — ^On  behalf  of  the  defendant  it  has  been  insisted,  that 
the  defendant  is  entitled  to  set  off  two  sums,  one  of  which,  £51,  was  due 
to  him  from  Mrs.  Feam  before  her  marriage.  As  to  that,  I  am  of  opin- 
ion that  he  has  not  a  right  of  set-off  The  action  was  brought  on  a  note 
given  to  Mrs.  Fearn  during  her  coverture,  not  by  a  person  who  was  her 
debtor  before  her  marriage,  but  by  a  party  who  came  in  aid  of  the 
debtor.  The  form  of  the  security  gave  the  husband  a  right  to  treat  it  as 
joint  property  or  as  several }  and  if  he  chose  to  treat  it  as  several,  he 
might  deal  with  it  as  his  own,  and  the  consequence  of  his  so  treating  it 
would  be,  to  let  in  by  way  of  set-off  to  any  claim  by  him,  any  debts  due 
from  him.  If,  on  the  other  hand,  he  elected  to  treat  it  as  a  joint  pro- 
perty of  himself  and  his  wife,  in  her  right,  he  might  let  in  debts  due 
from  her  in  her  own  right,  but  it  is  clear  that  both  classes  of  debts  could 
not  be  let  in.  It  appears  that  in  the  present  case  he  elected  to  treat  the 
note  as  his  separate  property,  for  he  indorsed  it  over  to  the  plaintiff. 
That  mode  of  dealing  with  it  leads  to  the  same  consequences  as  if  the 
note  had  been  given  to  him  alone ;  and,  consequently,  the  debt  due  from 
his  wife  before  her  marriage  cannot  be  set  off.  As  to  the  other  sum  of 
£28,  due  from  Feam  alone,  I  should  wish  to  consider  the  case  further 
before  I  give  my  opinion ;  for,  although  it  might  have  been  set  off  had 
Feam  sued  on  the  note,  yet  the  cases  have  not  yet  gone  the  length  of 
establishing  that  such  a  set-off,  not  arising  out  of  the  bill  or  note  trans- 
action, can  be  made  available  against  an  indorsee,  even  when  the  bill  or 
note  is  overdue  at  the  time  of  the  indorsement . 

LiTTLEDALE,  J. — Supposing  the  Statute  of  set-off  to  apply  to  this 
r^3401  ^^^^'  (which  I  think  it  does  not,)  it  is  clear  that  the  debt  '''due 
L  J  from  Fearn  can  alone  be  set  off;  for  nothing  beyond  that  could 
have  been  set  off  had  he  brought  an  action  on  the  note.  If  he  had 
sued  jointly  with  his  wife,  I  do  not  think  it  by  any  means  clear  that  the 
debt  due  from  her  dum  sola  could  have  been  set  off. 

Parke,  J — ^When  the  question  as  to  the  set-off  was  first  mentioned, 
I  thought  that  it  must  be  allowed.  But  I  now  entertain  doubts,  for 
no  decision  has  yet  gone  to  that  extent.     If  there  is  an  agreement  either 
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ezprcfls  or  implied,  affecting  the  note,  that  is  an  eqnity  which  attaches 
upon  it,  and  is  available  against  any  person  who  takes  it  when  overdue ; 
but  it  does  not  thence  follow  that  a  right  depending  entirely  on  the  Sta- 
tute of  set-off  is  applicable  to  snch  a  state  of  things.  The  result  of  the 
contract  entered  into  by  the  maker  of  this  note  is,  that  the  husband 
might,  if  he  thought  fit,  give  his  wife  an  interest ;  or  he  might,  as  was  the 
fact,  dissent,  and  make  the  note  his  own.  If  therefore  any  set-off  is  to  be 
allowed,  it  must  be  confined  to  the  debt  of  JS28,  contracted  by  him  after 
the  marriage. 

Cur*  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Batlet,  J. — This  was  an  action  on  a  promissory  note  made  by  the 
defendant,  payable  to  one  Feam,  and  by  him  indorsed  to  the  plaintiff 
after  it  became  due.  For  the  defendant  it  was  insisted,  that  he  had  a 
right  to  setoff  against  the  plaintiff's  claim  a  debt  due  to  him  from  Feam, 
who  held  the  note  at  the  time  when  it  became  due.  On  the  other  hand 
it  was  contended,  that  this  right  of  set-off,  which  rested  on  the  Statute 
of  set-off,  did  not  apply.  The  impression  on  my  mind  was,  that  the  de- 
fendant was  entitled  to  the  set  off;  but,  on  discussion  of  the  matter  with 
my  Lord  Tenterden  and  my  learned  brothers,  I  agree  with  them  in  think- 
ing, that  the  iudorsee  of  an  overdue  bill  or  note  is  liable  to  such  equities 
only  as  attach  on  the  bill  or  note  itself,  and  not  to  claims  arising  out  of 
collateral  matters.  The  consequence  is,  that  the  rale  for  reducing  the 
damages  in  this  case  must  be  discharged. 

Bule  discharged. 


*THS  INDOBSEX  OF  A  BILL  OB  NOTE,  ALTHOUOH  NOT  OVERDUE,  pg^j^n 
WHO   HAS   NOTICE   AT  THE  TIME    OF  THE  INDOE8EMENT  OF  A  ^ 
CLAIM  BY  THE  ACCEPTOB  OB  MAKEB  AGAINST  THE  DBA  WEE  OB  PATEB, 
IS  AFFECTABLB  BY  BUOH  CLAIM,  ALTHOUGH  NOT  ABISING  OUT  OF  THE 
BILL  OB  NOTE  ITSELF. 

GOODALL    V.    BAY. 

Trinity  Term,  1835.— B.    4  Dowl.  P.  0.  76. 

Adamsj  Sergeant,  and  Amos,  showed  cause  agunst  a  rule  nisi, 
obtained  by  N.  Clarke,  for  referring  back  this  cause  to  the  arbitrator, 
with  directions  to  him  to  order  a  verdict  to  be  entered  for  the  defendant, 
or  to  reduce  the  damages  to  £22, 10s.  The  cause  was  referred  by  an 
order  of  Nisi  Prius  to  a  gentleman  at  the  Bar,  with  power  to  him  to 
direct  for  whom  and  for  what  sum  the  verdict  should  be  finally  entered, 
and  to  state  any  special  matters  on  his  award.  The  award  made  in  pur- 
suance of  that  order  was  in  these  terms : — 

<<!,  the  said  arbitrator,  do  award,  order,  and  adjudge  that  the  verdict 
be  finally  entered  for  the  plaintiff,  damages  iSlTl^  10«.  over  and  above 
J6270  paid  into  Court,  and  that  each  party  shall  bear  his  own  expenses 
of  attending  the  arbitration,  and  shall  pay  the  costs  of  this  my  award 
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equally  between  tbem.  And  I  do  farther  state  the  following  special  cir- 
cunistanceB : — The  action  was  brought  by  the  plaintiff  as  indorsee  of  a 
promissory  note^  dated  26th  March,  1830,  whereby  the  defendant  pro- 
mised to  pay  to  one  6.  B.,  or  his  order,  on  demand,  £852,  for  value  re- 
ceived, with  lawful  interest  for  the  same ;  the  defendant  pleaded,  that 
the  plaintiff  had  not  sustained  damages  to  a  greater  amount  than  £270^ 
paid  into  Court,  and  gave  notice  to  the  plaintiff  to  prove  the  consideration 
for  the  indorsement.  The  note  was  given  for  a  valuable  consideration, 
and  was  a  distinct  and  separate  transaction  in  itself,  and  independent 
of  any  collateral  considerations  or  dealings  between  the  parties.  On 
the  5th  of  July,  1831,  plaintiff  advanced  to  6.  6.  the  sum  of  £150; 
on  the  29th  January,  1833,  the  further  sum  of  dSlOO,  on  the  deposit  of 
the  above  note  j  but  the  note  was  not  indorsed  to  the  plaintiff  until,  as 
after  stated,  on  the  16th  August,  1883.  The  plaintiff  had  notice  that 
6.  B.  was  indebted  to  the  defendant  in  a  sum  exceeding  the  amount  of 
r»^421  *^^®  °^*'®  ^^^  interest  upon  which  the  action  was  brought.  The 
I-  -I  defendant  did  not  dispute  the  plaintiff's  lien  to  the  extent  of  J6250, 
and  interest,  nor  did  the  plaintiff  assert  it  to  any  further  extent.  After 
this  period,  B.  B.  indorsed  the  note  to  the  plaintiff.  In  respect  to  the 
£250  advanced,  and  interest,  the  plaintiff  would  be  entitled  to  £22,  lOi. 
over  and  above  the  sum  paid  into  Court.  At  the  time  of  bringing  the 
action,  B.  B.  was  indebted  to  the  plaintiff  as  well  as  to  the  defendant  in 
sums  respectively  exceeding  the  amount  of  the  note  and  interest.'' 

The  question  upon  this  award  was.  Whether  the  plaintiff,  having  had 
the  note  indorsed  to  him  after  notice  that  the  payee  was  indebted  to  the 
maker  to  a  larger  amount,  independent  of  the  note,  than  its  amount,  could 
recover  upon  it,  notwithstanding  any  supposed  equity  which  the  defend- 
ant might  have  upon  it  ?  It  was  contended,  that  the  plaintiff  was  entitled 
to  recover ;  for  the  change  which  had  taken  place  was  not  such  an  equity 
as  would  deprive  the  plaintiff  of  his  right,  as  the  transaction  with  respect 
to  the  bill  was  found  by  the  arbitrator  to  be  separate  from  all  others 
between  the  parties.  This  was  not  like  the  case  of  an  indorsement  after 
the  note  became  due ;  for  as  the  note  was  payable  on  demand,  it  could  not 
be  due  until  it  was  demanded ;  but  no  demand  had  been  found  by  the 
arbitrator.  The  present  case  was  analagous  to  that  of  Burrough  v.  Moss, 
10  B.  &  C.  558 ;  the  second  part  of  the  marginal  note  of  that  case 
was  in  these  terms,  <<  the  indorsee  of  an  overdue  promissory  note  is  liable, 
in  an  action  against  the  maker,  to  all  equities  arising  out  of  the  note  trans- 
action itself;  but  not  to  a  set-off  in  respect  to  a  debt  due  from  the  indorser 
to  the  maker  of  the  note,  arising  out  of  collateral  matters."  In  the  pre- 
sent case,  the  arbitrator  had  found  that  the  transaction  with  respect  to 
the  note  was  independent  of  all  other  transactions  between  the  maker  and 
the  payee.  In  that  case,  Mr.  Justice  Bayley  said,  «  On  discussion  of 
the  matter  with  my  Lord  Tenterden  and  my  learned  brothers,  I  agree  with 
them  in  thinking  that  the  indorsee  of  an  overdue  bill  o^  note  is  liable  to 
such  equities  only  as  attach  on  the  bill  or  note  itself,  and  not  to  claims 
arising  out  of  collateral  matter.'' 

r*3431  '^^^  ^°^^  difference  between  that  case  and  the  present  *was, 
*-        -I  that  it  did  not  there  appear  whether  the  plaintiff  had  notice  of 
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the  claims  between  the  original  parties,  indepeDdent  of  the  note.  But 
according  to  the  language  of  the  court  in  that  case,  such  knowledge 
yruB  immaterial.  The  plaintiff  had  a  right  to  advance  to  the  full  amount 
of  the  note,  although  he  might  know  that  other  claims  existed  between 
the  maker  and  payee.  Next  as  to  the  previous  cases,  none  of  them  were 
inconsistent  with  the  view  which  was  now  taken.  In  Brown  t.  Dayies, 
3  T.  E.  80,  the  marginal  note  was,  <^  where  a  promissory  note  has  been 
indorsed  to  the  plaintiff  after  it  became  due,  who  sues  the  maker  upon  it, 
the  latter  is  entitled  to  go  into  evidence  to  show  that  the  note  was  paid 
as  between  him  and  the  original  payee,  from  whom  the  plaintiff  received 
it/'  There  Lord  Eenyon  said,  in  speaking  of  the  note,  '<  If  it  appeared 
to  have  been  noted  for  non-payment  at  the  time  the  plaintiff  received  it^ 
that  ought  to  have  awakened  his  suspicion  and  led  him  to  make  further 
inquiries  into  the  goodness  of  the  note.''  There  the  note  was  overdue, 
here  it  was  not.  The  principle  of  the  decision  in  that  case  was,  that  if 
a  party  takes  an  overdue  promissory  note,  he  must  inquire  what  are  the 
equities  upon  that  note  before  he  takes  it;  but  that  cannot  make  it 
necessary  for  him  to  inquire  into  matters  independent  of  the  note.  In 
Boehm  and  Others  v.  Sterling  and  Others,  7  T.  E.  423,  the  marginal 
note  was,  <<  where  the  drawers  of  a  banker's  check,  issued  nine  months 
after  it  bore  date,  upon  a  consideration  which  afterwards  failed,  as  be- 
tween them  and  the  persons  to  whom  they  delivered  it,  they  cannot  be 
permitted  to  object  this  circumstance  in  an  action  brought  by  a  subse- 
qnent  holder  for  a  valuable  consideration  and  without  notice,  though,  by 
the  general  rule,  any  person  receiving  a  negotiable  instrument  after  it  is 
due,  is  deemed  to  have  taken  it  upon  the  credit  of  the  person  from  whom 
he  received  it,  and  subject  to  the  same  equities  as  between  him  and  the 
parties  sued  on  such  instrument."  There  the  Court  would  not  even 
allow  the  equities  on  the  note  itself  to  attach.  This  case  supported  the 
previous  doctrine,  which  showed,  that  the  disposition  of  the  Courts  was 
to  limit  and  not  to  extend  the  equities  on  the  note  itself.  The  case  of 
CoUcnridge  v.  Farquharson  was  confirmatory  of  the  same  principle.  In 
Barrough  v.  White,  6  D.  &  E.  379  j  *and  4  B.  &  C.  325,  the  r»344-i 
marginal  note  was,  '<  where  in  an  action  by  the  indorsee  against  L  J 
^e  maker  of  a  promissory  note  payable  with  interest  on  demand,  the 
plaintiff  having  proved  that  he  gave  value  for  it,  the  defendant  tendered 
evidence  of  declarations  made  by  the  payee,  when  the  note  was  in  his 
possession,  that  he,  the  payee,  gave  no  consideration  for  it  to  the  maker : 
held  that  this  evidence  was  inadmissible,  as  the  plaintiff  could  not  be 
identified  with  the  payee,  and  the  note  could  not  be  treated  as  overdue 
at  the  time  of  the  indorsement."  That  case  sufficiently  showed  that  the 
promissory  note  could  not  be  considered  as  overdue.  On  the  authority 
of  these  cases  it  was  contended  that  the  present  rule  ought  to  be  dis- 
charged. 

Goulbum,  Sergt.,  and  N'.  Clarke,  in  support  of  the  rule,  submitted 
that  the  case  of  Bnrrough  v.  Moss,  was  distinguishable  from  the  present. 
In  that  case,  it  did  not  appear  that  any  notice  of  the  state  of  the  accounts 
between  the  maker  and  payee  had  been  given  to  the  plaintiff.  But  in 
the  present  case  he  had  received  such  a  notice  previous  to  his  making 
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the  advances  oonoeming  which  the  present  contest  arose.  There,  the 
question  was,  Whether  the  mere  fact  of  the  note  being  overdne  at  the 
time  of  indorsement  was  sufficient  ground  for  inferring  notice  to  the  in- 
dorsee of  the  state  of  aeoonnts  between  the  original  parties  to  the  note  T 
There  it  was  taken  for  granted,  that  if  the  plaintiff  had  notice  he  can  be 
in  no  better  situation  than  the  person  who  originally  took  it.  In  the  ease 
of  Brown  ▼.  Davies,  already  cited,  it  appeared  that  the  knowledge  of  the 
note  being  oyerdue  was  clearly  conveyed  to  the  indorsee,  from  the  fact 
of  the  noting  for  non-payment  appearing  on  the  face  of  the  instrument. 
There,  Mr.  Justice  Ashhurst  said,  <<  I  think  the  rule  laid  down  by  my 
brother  BuUer,  in  the  case  in  Cornwall,  is  a  very  safe  and  proper  one  ; 
that  where  a  note  is  overdue,  that  alone  is  such  a  suspicious  circumstance 
as  makes  it  incumbent  on  the  party  receiving  it  to  satisfy  himself  that  it 
is  a  good  one,  otherwise  much  mischief  might  arise."  The  case  referred 
to  by  Mr.  Justice  Ashhurst  was  mentioned  in  the  note  to  the  case  of 
Brown  v.  Davies.  The  name  of  the  case  was  Taylor  v.  Mather.  That 
r*^4^1  ^^^  ^^  *action  by  the  indorsee  of  a  promissory  note  against  the 
L  -I  maker.  The  note  was  indorsed  some  time  after  it  was  due,  and 
there  were  many  circumstances  which  led  the  Court  and  jury  to  conclude 
that  it  was  fraudulently  obtained;  whereupon  a  verdict  was  found  for  the 
defendant.  Upon  a  motion  for  a  new  trial,  it  was  refused  upon  the 
merits;  and  Mr.  Justice  Buller  at  the  same  time  said,  <^It  has  never 
been  determined  that  a  bill  or  note  is  not  negotiable  after  it  becomes 
due;  but  if  there  are  any  circumstances  of  fraud  in  the  transaction,  and 
it  comes  into  the  hands  of  the  plaintiff  by  indorsement  after  it  is  due,  I 
have  always  left  it  to  the  jury,  upon  the  slightest  circumstance  to  pre- 
sume that  the  indorsee  was  acquainted  with  the  fraud.''  The  same 
principle  was  pointed  out  in  Boehm  and  Others  v.  Sterling  and  Others, 
already  cited.  In  Tinson  v.  Francis,  1  Camp.  19,  the  marginal  note 
was,  '^  although  the  bon&  fide  holder  of  a  promissory  note,  made  without 
consideration,  himself  gave  a  full  consideration  for  it,  yet  if  he  took  it 
after  it  was  due,  from  an  indorser  who  had  given  none,  he  eannot  main- 
tain an  action  against  the  maker."  The  principle  of  all  these  cases  was, 
that  the  indorsee  of  a  promissory  note  could  not  recover  against  the 
maker  where  no  consideration  had  been  given,  if  he  had  knowledge  of 
such  want  of  consideration.  Here,  the  payee  of  the  note,  at  the  time 
he  indorsed  it,  stood  in  the  same  situation  as  if  no  consideration  had 
been  given  for  it,  and  with  a  knowledge  of  that  fact,  the  plaintiff  had  it 
indorsed  to  him.  He  therefore  came  within  the  principle  affecting  the 
indorsee  of  an  overdue  bill  of  exchange. 

CoLERiDas,  J. — According  to  your  argument,  however,  it  makes  no 
difference  whether  the  bill  is  overdue  or  not. 

Goulburrif  Sergt.,  and  iVI  Clarke,  admitted  that  such  was  the  effect 
of  the  argument.  The  question  in  the  case  now  was.  Whether,  under 
the  circumstances  disclosed  in  the  award,  the  present  plaintiff  was  enti- 
tled to  recover  f  If  the  action  had  been  brought  on  the  promissory  note 
by  B.  6.  himself,  the  defendant  would  have  had  a  good  defence  by  a 
plea  of  set-off.  Then  could  the  present  plaintiff,  who  had  taken  the  note 
after  it  was  due,  with  a  knowledge  of  B.  B.'s  liability  to  the  defendant, 
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♦recover  upon  the  note?  It  was  not  snggested  that  any  moral  r^o^/t-i 
frand  existed  on  the  part  of  the  plaintiff,  bnt  according  to  the  L  J 
finding  of  the  arbitrator,  legal  fraud  existed  on  his  part,  and  therefore  he 
was  not  entitled  to  recover.  Our.  adv.  vulL 

GotXBiDOC,  J — ^In  this  case  a  rale  was  obtained,  calling  on  the  plain- 
tiff to  show  canse  why  this  cause  should  not  be  referred  back  to  the  same 
arbitrator  to  direct  a  verdict  to  be  entered  for  the  defendant,  or  to  reduce 
the  damages  to  £22,  lOf .  The  arbitrator  has  directed  a  verdict  to  be 
entered  for  the  plaintiff  for  £171, 10s.  beyond  £270  paid  into  Court, 
and  under  a  power  reserved  to  him  has  found  the  following  speciid 
facts : — ^The  plaintiff  sued  as  indorsee  of  a  promissory  note  for  £S52, 
and  lawful  interest^  dated  25th  March,  1830,  and  made  by  the  defendant 
payable  on  demand  to  B.  B.,  or  order.  The  plea  denied  any  damages 
beyond  £270  (paid  into  Court,)  and  the  defendant  gave  notice  to  prove 
the  consideration  for  the  indorsement.  The  note  was  given  for  a  valu- 
able consideration,  and  was  a  separate  transaction,  independent  of  any 
other  dealings  between  the  parties.  On  the  5th  of  September,  1831, 
the  plaintiff  advanced  to  B.  B.  jei50,  and  on  the  29th  of  January,  1833, 
£100,  on  the  deposit  of  the  note;  on  the  16th  of  August,  1833,  notice 
was  given  to  the  plaintiff  that  B.  B.  was  indebted  to  the  defendant  in  a 
sum  exceeding  the  note  and  interest;  and  at  that  time  the  defendant  did 
not  dispute  the  plaintiff's  lien  to  the  extent  of  £250,  and  interest,  nor 
did  the  plaintiff  claim  anything  beyond.  After  this,  B.  B.  indorsed  the 
note  to  the  plaintiff,  and  at  the  time  of  the  action  brought,  B.  B.  was 
indebted  both  to  the  plaintiff  and  the  defendant  in  sums  exceeding 
respectively  the  amount  of  the  note  and  interest. 

Upon  these  facts,  the  plaintiff  contends,  that  the  note  being  payable 
on  demand,  and  no  demand  having  been  found,  cannot  be  considered  as 
having  been  overdue  at  the  date  of  the  indorsement;  and  that  even  if  it 
be  so  considered,  he  is  bound  only  by  such  equities  between  the  payee 
and  maker  as  arise  upon  the  note  itself;  that  a  set-off  between  these 
parties  ^arising  from  the  altered  state  of  their  general  accounts  ^^047-1 
IS  not  such  an  equity,  the  note  having  been  given  upon  a  sepa-  L  J 
rate  transaction,  and  remaining  specifically  unpaid.  For  this  latter  point, 
the  case  of  Burrongh  v.  Moss  is  relied  on,  in  which  the  distinetion  was 
taken  between  the  claim  of  the  maker  of  a  note  to  avail  himself  of  a 
defence  founded  on  the  general  state  of  the  accounts  between  himself 
and  the  payee,  and  his  right  to  avail  himself  of  circumstances,  such  as 
actual  payment,  release,  &c.,  which  affect  directly  the  demand  on  the  note 
itself.  The  grounds  for  this  distinction,  when  considered  with  reference 
to  the  circumstances  before  the  Court,  are  sound  and  obvious ;  and  the 
case  appears  to  decide  no  more  than  this,  that,  from  the  mere  fact  of  the 
note  being  indorsed  when  overdue,  the  indorsee  is  only  put  to  inquire, 
and  therefore  shall  only  be  presumed  to  know  the  state  of  the  transac- 
tion as  to  the  note  itself,  and  is  only  identified  with  the  party  under 
whose  title  he  takes  it,  to  that  extent.  The  maker,  therefore,  was  not 
allowed  to  transfer  that  set-off,  which  would  have  been  available  for  him 
against  the  payee,  arising  from  the  general  debt  due  from  the  payee  to 
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him,  to  meet  the  demand  which  the  holder  had  against  him  on  the  in- 
strument itself* 

In  the  present  case  it  may  be  taken  in  favour  of  the  plaintiff,  that  the 
note  was  not  overdue  at  the  date  of  the  indorsement ;  and  it  must  be 
taken  against  him,  that  he  had  notice  of  the  state  of  accounts  before  he 
made  any  of  the  advances  now  in  dispute.  The  intended  effect  of  that 
notice  was,  that,  as  between  the  payee  and  maker,  the  note  was  no  longer 
available,  that  as  between  them  that  which  was  tantamount  to  payment 
had  taken  place;  and,  therefore,  that  any  further  advance  upon  the  note 
must  be  on  the  credit  of  the  payee  only. 

It  is  but  reasonable  that  this  notice  should  have  the  effect  intended, 
and  although  the  law  is  averse  to  anything  which  goes  to  fetter  the  ne- 
gotiability of  bills  of  exchange  or  promissory  notes,  I  am  not  aware  of 
any  principle  in  it  which  will  prevent  the  notice  having  operation  here. 
This  is  not  the  case  of  a  note  or  acceptance  originally  given  for  accom- 
modation, and  without  consideration,  in  which  case  the  accommodation 
r*34^1  ™^^^  ^'  acceptor  may  have  no  right  by  notice  to  prevent  a 
I-  -I  *party  from  giving  consideration,  and  suing  on  the  note  or  bill ; 
because  such  notice  is  a  direct  contravention  of  his  original  undertaking. 
Here,  the  note  for  all  beyond  the  sums  advanced  on  the  deposit  may  be 
considered  a  new  note,  made  for  a  valuable  consideration,  and  satisfied^ 
before  the  second  holder  has  given  any  consideration  for  its  indorsement; 
it  is  therefore  no  more  in  contravention  of  its  original  purpose,  by  a 
notice  to  restrain  its  further  circulation,  than  it  would  have  been  if,  after 
payment,  it  had  remained  by  accident  or  fraud  in  the  hands  of  the  ori- 
ginal payee,  and  he  were  contemplating  to  re-issue  it.  The  same  prin- 
ciple which  in  the  case  of  overdue  bills  without  actual  notice  limits  the 
liability  of  the  acceptor  to  the  extent  of  the  knowledge  which  the  law 
presumes,  must,  as  it  appears  to  me,  in  the  case  of  actual  notice,  whether 
the  bill  be  overdue  or  not,  limit  the  liability  to  the  extent  of  the  actual 
notice.  The  fact  of  indorsement  is  not  material  on  this  question,  the 
holder  had  a  right  to  insist  on  that,  and  it  was  the  duty  of  B.  B.  to  give 
it,  for  the  purpose  of  enabling  the  holder  to  reap  the  fruits  of  his  undis- 
puted lien. 

Upon  the  grounds,  therefore,  that  the  maker  might  lawfully  give  the 
notice  in  question,  that  it  was  given  in  due  time,  and  that  the  plaintiff 
must  be  taken  to  have  made  every  subsequent  advance  upon  the  credit 
only  of  the  indorser,  I  am  of  opinion  that  this  award  ought  to  be 
reformed  by  reducing  the  daidages  by  the  amount  of  such  advances.  But 
the  arbitrator  has  found  that  J622, 10«.  are  due  to  the  plaintiff  in  respect 
of  interest  on  the  prior  advances ;  to  the  extent  of  those  advances  it  was 
not  disputed  that  the  plaintiff's  claim  was  good ;  and  it  is  not  therefore 
BOW  open  to  the  defendant  to  contend,  if  under  any  circumstances  such 
contention  could  be  successfully  made,  that  any  notice  of  such  lien  to 
him  was  necessary;  and  if  the  plaintiff's  claim  be  good  to  that  extent^ 
it  will  be  good  also  for  this  accruing  sum.  I  think,  therefore,  the  ver- 
dict should  only  be  reduced,  not  set  aside. 

Bule  absolute  accordingly. 
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*1.  In  Scotland,  all  equities  existing  between  the  original  parties  to  a  i  «q  4  q-i 
bill  of  exchange  are  sastained  in  a  Question  with  these  parties,  bat  are  ^  ^ 
not  allowed  to  prejudice  onerous  indorsees.  In  the  case  of  Plumber  v.  Hous- 
ton, July  13,  1706,  the  acceptor  offered  to  prove  against  the  payee  that  the  bill 
was  accepted  as  the  price  of  a  subject  sold  by  the  payee  to  him ;  and  that  as  the 
subject  had  not  been  delivered,  payment  of  the  bill,  which  was  granted  as  the 
price  of  the  subject,  could  not  be  demanded,  that  bein^  causa  data  causa  non  se- 
cuUl  The  pursuer  answered, — ^Whatever  may  be  the  cause  of  the  bill,  there 
can  be  no  inquiry  after  acceptance,  bills  being  as  current  as  money ;  and  to 
admit  such  objections  would  be  such  an  interruption  of,  andf  obstruc- 
tion to  trade,  that  it  would  confound  all  commerce.  No  exception,  therefore, 
although  it  were  compensation,  can  be  admitted  to  interrupt  the  currency  of 
bills  of  exchange,  for  a  bill  is  repute  as  a  bag  of  money,  and  goes  from  hand  to 
hAndJictioTie  hrevis  maniSf  and  serves  as  a  fund  of  creoit,  like  bank  notes.  The 
Court  sustained  the  relevancy  of  the  defender's  plea.  The  lords  thought  it 
mi^ht  be  a  stop  to  the  currency  of  bills  to  offer  to  prove  the  cause  of  panting 
if  Uiey  were  once  made  over  and  indorsed  to  strangers  or  third  parties ;  but 
that  as  the  present  case  was  between  the  first  creditor  in  the  bill  and  the  accep- 
tor, it  seemed  relevant  to  prove  against  him  its  cause  by  his  oath. 

2.  Where,  however,  an  indorsee  is  not  in  bona-fide  in  taking  the  bill,  he  will 
be  held  affectable  by  equities  existing  between  the  original  parties  to  it.  The 
case  of  Corrie  v.  Aitkin,  July  27,  1785,  was  an  action  by  an  indorsee  for  pay- 
ment of  a  bill  against  the  acceptors.  The  defenders  contended  that  the  indor- 
sation had  been  fraudulently  devised  between  the  drawer  and  indorsee  in  order 
to  preclude  their  just  defences,  and  they  offered  a  proof  of  facts  sufficient  to 
show  that  this  was  the  case.  The  Court  allowed  the  proof  offered.  It  was  ob- 
served on  The  Bench, — "Although  bills  of  exchange,  when  in  the  possession  of 
&ir  and  onerous  indorsees,  are  like  bags  of  money,  liable  to  no  exception 
arising  from  the  fraud  of  anterior  holders,  yet  a  collusive  transference,  sucn  as 
is  here  alleged,  ought  not  to  be  attended  with  the  same  privileges." 

3.  In  the  case  of  the  British  Linen  Company  Bank  v.  Souter,  Nov.  18.  1824, 
the  Bank  claimed  as  indorsees  of  a  promissory  note  granted  in  place  ot  a  bill 
payable  to  a  party  as  attorney  of  the  defender.  After  the  bill  became  due,  the 
attorney  applied  to  the  Bank  agent  to  discount  it.  This  he  declined  to  do,  as 
the  bill  was  past  due,  but,  at  the  attorney's  request,  he  proposed  to  the  drawer 
he  should  grant  a  new  bill  for  the  same  amount,  ana  enclosed  a  promissory  note 
for  him  to  sign  payable  to  the  drawee's  attorney  or  his  order,  but  omitting  to 
engross,  as  in  the  original  bill,  his  character  as  attorney  *for  the  defend-  r^ocQ-i 
er.  The  note  having  been  signed,  was  thereafter  discounted  with  the  ^  -* 
bank  agent.  The  attorney  having  become  bankrupt,  a  multiplepoinding  was 
raised  for  the  purpose  of  having  it  determined  whether  the  money  due  on  the 
promissory  note  was  payable  to  the  defender  or  to  the  bank.  The  Bank  con- 
tended that  although  the  original  bill  was  payable  to  the  defender's  attorney,  or 
his  order  as  attorney  for  the  defender,  yet  he  might  validly  have  indorsed  it, 
and  that  they  were  therefore  in  bona-nde  to  discount  the  promissory  note. 
Lord  Mackenzie,  Ordinary,  found  that  the  act  of  changing  the  bill  payable  to 
the  defender's  attorney,  as  attorney  for  him,  for  a  promissory  note  payable  to 
the  attorney  himself,  was  done  with  the  knowledge  and  advice,  and  through  the 
instrumentality  of  the  agent  of  the  Bank;  that  the  Bank  was  responsible  for 
this  act  of  their  agent,  and  therefore  that  it  could  not  take  any  advantage  from 
the  act ;  and  that  the  sam  in  the  promissory  note  must  still  be  regarded  as  if  it 
had  stood  on  the  original  bill.  The  Joank  having  reclaimed,  the  Court 
«  Adhered." 
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THE  HOLDER  OF  A  BILL  PAYABLE  TO  BEARER,  OR  PATABLE  TO  ORDEBy 
AND  INDORSED  IN  BLANK,  WHO  TRANSFERS  IT  BY  DELIVERY  MERELY, 
AND  WITHOUT  INDORSEMENT,  IS  NOT  LIABLE  ON  THE  BILL,  AND  IS  NOT 
DEEMED  TO  UNDERTAKE  ANY  OF  THE  0BLIQATI0N8  OE  AN  INDORSER. 

FENN  V.  HARRISON. 

Jime  14,  I790.--B.    3  T.  R.  767. 

This  was  an  action  for  money  lent,  money  paid  by  the  plaintifb  to 
the  use  of  the  defendants,  and  money  had  and  receiyed  by  the  defendants 
to  the  use  of  the  plaintiffs.  A  bill  of  exchange  was  di^wn  by  Livesay 
and  Go.  on  Gibson  and  Johnson,  in  fayoor  of  one  Norman,  which  came 
by  indorsement  to  the  defendants ;  who,  being  desirous  of  getting  it 
discounted,  employed  Francis  Huet  for  that  purpose,  telling  him  to  carry 
it  to  market  and  get  cash  for  it,  but  that  they  would  not  indorse  it.  F. 
Huet  applied  to  his  brother  James  Huet  to  get  the  bill  discounted, 
informmg  him  that  it  was  the  defendant's  bill,  and  that  though  they  did 
not  choose  to  indorse  it,  yet  he  added  (as  a  reason  of  his  own)  that,  as 
r'i'^511  ^^^^^  Rtimber  was  on  the  bill,  it  ^was  equivalent  to  an  indorse- 
L  -I  ment ;  and  that  he  (F.  Huet)  would  indemnify  him  if  he  indorsed 
the  bill.  On  an  application  by  James  Huet  to  the  plaintifb,  and  on  his 
indorsing  the  bill,  without  which  indorsement  he  could  not  have  got  the 
bill  discounted,  the  plaintiffs  discounted  it;  chiefly  relying  on  the  credit 
of  Gibson  and  Johnson,  for  at  that  time  they  did  not  know  that  the 
defendants  had  had  any  concern  with  the  bilL  Afterwards,  however,  on 
the  failure  of  Gibson  and  Johnson,  the  plaintiffs,  having  heard  that  the 
bill  had  passed  through  the  defendants'  hands,  applied  to  them  for  pay^ 
ment,  who  at  'first  refused,  but  afterwards  promised  to  take  it  up ;  and 
on  their  not  doing  so,  this  action  was  brought  to  recover  the  amount  of 
it. 

Lord  Kenton,  before  whom  the  cause  was  tried,  after  reporting  the 
above  facts,  said  that  he  had  told  the  jury,  that  if  they  were  of  opinion 
that  James  Huet  had  made  himself  answerable  to  the  plaintiffs,  as  agents 
(or  the  defendants,  that  was  a  sufficient  consideration  for  the  defendants' 
promise;  and  that  they  were  of  that  opinion,  and  found  a  verdict  for  the 
plaintiffs. 

A  rule  having  been  obtained  to  show  cause  why  the  verdict  should 
not  be  set  aside,  and  another  trial  granted,  on  the  ground  that  this  was 
nudum  pactum, 

Searcrojt  and  Erzkine  now  showed  cause  against  it ;  contending  that, 
the  promise  made  by  the  defendants  was  binding  on  them,  whether  con* 
sidered  as  given  by  them  when  under  a  moral  obligation  to  pay,  or  as 
having  received  a  legal  and  valuable  consideration  for  it.  As  to  the  first, 
it  cannot  be  denied  but  that  so  much  money  belonging  to  the  plaintiffii 
has  got  into  the  pockets  of  the  defendants,  for  which  they  have  received 
no  consideration.  This,  therefore,  was  a  sum  which  in  conscience  and 
morality  the  defendants  were  bound  to  pay  to  the  plaintiffs ;  and  that 
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ftlone,  tboQgh  there  were  strioily  no  legal  debt,  iei  a  sufficient  oonsidera- 
tion  on  which  to  raise  a  promise.  Bnt^  2dl  j,  There  was  also  a  legal  and 
Talnable  consideration ;  because  the  plaintiffs  had  a  right  of  action  against 
James  Huet,  who  might  haye  resorted  to  the  defendants  for  an  indemnity 
for  an  act  done  as  their  agent.  For  as  James  Huet,  in  putting  his 
indorsement  on  the  bill,  acted  by  the  *direction  of  his  brother,  r«ngo-i 
who  was  the  avowed  agent  of  the  defendants^  even  admitting  L  J 
that  F.  Huet  exceeded  his  authority,  yet  as  he  acted  within  the  scope  of 
his  employment,  which  was  to  raise  money  on  the  bill  for  the  defendants, 
they  must  be  bound  by  his  acts ;  and  they  have  a  remedy  over  against 
him.  But  it  does  not  appear  that  F.  Huet  did  exceed  his  authority,  for 
the  only  restraint  imposed  on  him  by  the  defendants  was  not  to  indorse 
in  their  names,  because  they  did  not  wish  that  their  names  should  appear 
on  the  bill,  but  they  did  not  mean  to  restrain  him  from  indorsing  the 
InU,  or  any  other  person  for  him,  provided  the  money  could  not  be  raised 
on  any  other  terms;  and  that  turned  out  to  be  the  case.  And  whatever 
doubt  there  might  have  been  oripnally  whether  either  of  these  agents 
had  exceeded  his  authority,  yet  the  defendants,  by  their  subsequent  pro- 
mise, have  recognised  and  adopted  the  acts  of  their  agent,  and  made 
themselves  immediately  answerable  to  the  plaintifi. 

Mtngay  and  Lawj  in  support  of  the  rule,  insisted  that  the  defendants 
were  under  no  moral  or  legal  obligation  when  they  made  the  promise  in 
question,  and  consequently  that  it  was  not  binding.  The  argument  of 
the  plaintiffs  proceeds  on  a  false  foundation ;  for  it  supposes  that  Francis 
Huet  was  not  circumscribed  in  his  authority,  whereas  the  very  reverse 
of  that  appears  from  the  facts  reported.  The  substance  of  the  authority 
given  by  the  defendants  to  F.  Huet  was,  that  he  should  sell  the  bill,  for 
that  they  would  not  make  themselves  liable  either  on  the  bill  by  their 
indorsement,  or  by  any  other  circuitous  mode.  The  very  circumstance 
of  their  refusing  to  indorse  the  bill  negatives  any  idea  that  they  meant 
to  make  themselves  responsible  through  the  indorsement  of  any  other 
person  for  them.  As  therefore  the  agent  exceeded  his  authority,  the 
principals  (the  defendants)  are  not  bound,  any  more  than  the  owner  of  a 
horse  would  be  by  the  warranty  of  his  servant,  whom  he  authorized  to  sell 
it  with  an  express  direction  not  to  warrant.  Neither  were  the  defendants 
under  any  moral  obligation  to  pay ;  for  the  plaintiffs  took  the  bill  on 
the  credit  of  Qibson  and  Johnson,  and  of  J.  Huet,  and  at  that  time  they 
did  not  even  know  that  the  bill  had  passed  through  *the  hands  r^qeo-i 
of  the  defendants.  Therefore  the  plaintiffs  have  no  more  equity  L  J 
than  the  defendants. 

Lord  KsmroN,  0.  J. — This  is  a  question  of  great  nicety;  and  during 
the  trial  of  the  cause  I  entertained  considerable  doubts  upon  the  subject^ 
and  even  at  this  moment  the  utmost  that  I  can  say  is,  that  the  leaning 
of  my  mind  is  in  favour  of  the  verdict.  It  is  extremely  clear,  that  if 
the  holder  of  a  bill  of  exchange  send  it  to  market  without  indorsing  his 
name  upon  it,  neither  morality  nor  the  laws  of  this  country  will  compel 
him  to  refund  the  money  for  which  he  has  sold  it,  if  he  did  not  know  at 
the  time  that  it  was  not  a  good  bill.  If  he  knew  the  bill  to  be  bad,  it 
would  be  like  sending  out  a  counter  into  circulation  to  impose  upon  the 
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world;  instead  of  the  current  coin.  In  this  case^  therefore^  if  the  defen- 
dants had  known  the  bill  to  be  bad,  there  is  no  doabt  bat  that  they 
would  have  been  obliged  to  refund  the  money.  I  agree  with  the  defen- 
dants' counsel,  that  Francis  Huet  was  circumscribed  in  his  authority ; 
and  if  that  circumstance  would  protect  the  defendants,  they  would  not 
be  answerable  in  this  action.  But  I  am  of  opinion  that  that  circum- 
stance is  not  a  decisive  answer  to  this  action ;  for  I  very  much  doubt 
the  case  alluded  to  by  the  defendants'  counsel,  of  the  servant  warranting 
the  horse  against  the  direction  of  his  master ;  to  such  a  case  I  think  the 
maxim,  respondeat  superior,  applies,  and  the  principal  has  his  remedy 
against  his  agent  for  misconduct.  But  the  difficulty  I  meet  with  is  this, 
this  is  not  an  action  wherein  Francis  Huet  calls  on  the  defendants  for 
an  indemnity ;  if  it  were,  I  admit  that,  as  he  exceeded  the  authority  of 
his  principal,  he  could  not  recover  against  him.  But  here,  James  Huet, 
who  is  an  innocent  man,  and  not  involved  in  the  misconduct  of  his  bro- 
ther, Francis  Huet,  has  a  claim  on  the  defendants.  When  James  Huet 
received  this  bill,  he  was  informed  that  it  came  from  the  defendants ; 
and  on  his  asking  why  they  had  not  indorsed  it,  he  was  told  by  Francis 
Huet  that  they  had  done  that  which  was  equivalent  to  it,  for  that  their 
number  was  on  it ;  in  this  indeed  he  was  mistaken.  However,  he  told 
James  Huet  that  he  should  be  safe,  and  that  he  would  guarantee  him, 
on  which  the  latter  indorsed  his  name  on  the  bill,  and  thus  indorsed,  it 
r»3'>41  *^^^  ^^*®  *^®  hands  of  the  plaintiffs.  Then  it  is  clear  that  the 
L  J  plaintiffs  might  resort  to  James  Huet  for  payment;  and  that 
brings  it  to  this  question.  Whether  James  Huet,  who  took  the  bill  from 
Francis  Huet,  knowing  him  to  be  the  agent  of  the  defendants,  has  not  a 
right  to  call  on  the  defendants,  who  constituted  Francis  Huet  their 
agent,  although  that  agent  exceeded  his  authority  ?  I  think  that  he  has. 
And  if  so,  that  is  a  good  consideration  for  the  promise  made  by  the 
defendants. 

AsHHUBST,  J. — ^Although  I  have  had  doubts  upon  this  case,  I  am  of 
opinion  that  the  defendants  are  not  liable.  If  Francis  Huet  had  been 
the  general  agent  of  the  defendants,  I  admit  that  they  would  be  charge- 
able with  his  acts;  but  it  appears  from  the  evidence  that  he  was  consti- 
tuted their  particular  agent  with  a  circumscribed  authority.  And  that 
brings  it  to  the  case  put  at  the  bar  of  the  sale  of  a  horse ;  where  I  take 
the  distinction  to  be,  that  if  a  person  keeping  livery  stables,  and  having 
a  horse  to  sell,  directed  his  servant  not  to  warrant  him,  and  the  servant 
did  nevertheless  warrant  him,  still  the  master  would  be  liable  on  the 
warranty,  because  the  servant  was  acting  within  the  general  scope  of  his 
authority,  and  the  public  cannot  be  supposed  to  be  cognizant  of  any 
private  conversation  between  the  master  and  servant,  10  Mod.  109  ;  but 
if  the  owner  of  a  horse  were  to  send  a  stranger  to  a  fair  with  express 
directions  not  to  warrant  the  horse,  and  the  latter  acted  contrary  to  the 
orders,  the  purchaser  could  only  have  recourse  to  the  person  who  actually 
sold  the  horse,  and  the  owner  would  not  be  liable  on  the  warranty,  be- 
cause the  servant  was  not  acting  within  the  scope  of  his  employment. 
And  that  is  like  this  case.  Here,  F.  Huet,  who  was  employed  by  the 
defendants  to  get  the  bill  discounted^  was  expressly  directed  by  them 
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not  to  indorse  it,  which  was  equivalent  to  saying  that  thej  would  not 
pay  it.  I  agree  that  F.  Huet  would  be  liable  to  James  Huet,  either  as 
for  money  paid  to  his  use,  or  on  the  express  promise  to  guarantee :  but 
there  it  stops ;  for,  as  to  the  defendants,  he  paid  the  money  in  his  own 
wrong,  because  the  authority  which  they  gave  was  exceeded.  Therefore, 
on  the  whole,  I  think  that  the  defendants  are  neither  liable  on  account 
of  the  indorsement  made  by  James  Huet,  nor  on  their  *subse-  r^ico^Kn 
quent  promise  to  pay,  because,  not  being  under  any  obligation,  L  J 
it  was  nudum  pactum, 

.  BuLLER,  J. — I  confess  that  this  does  not  appear  to  me  to  be  a  case  of 
much  difficulty  -,  for,  when  the  facts  are  understood,  the  consequences 
follow  of  course.     The  result  of  my  opinion  is,  that,  as  between  these 
parties,  the  plaintiffs  have  no  conscience  or  equity,  and  that  the  defend- 
ants are  not  under  any  legal  or  moral  obligation  to  pay  the  amount  of 
this  bill.     I  consider  this  action  as  a  new  attempt ;  and  it  is  difficult  to 
say  to  what  extent  it  may  be  carried  if  it  be  encouraged.     In  the  case  of 
a  bill  of  exchange,  we  know  precisely  what  remedy  the  holder  has  if  the 
bill  be  not  paid ;  his  security  appears  wholly  on  the  face  of  the  bill 
itself;  the  acceptor,  the  drawer,  and  the  indorsers,  are  all  liable  in  their 
turns,  but  they  are  only  liable  because  they  have  written  their  names  on 
the  bill.     But  this  is  an  attempt  to  make  some  other  persons  liable 
whose  names  do  not  appear  on  the  bill,  and  that  under  circumstances 
Tery  alarming    to    mercantile  houses   through  whose   hands  bills   of 
exchange  pass.     For  even  indorsers,  whose  names  are  on  the  bill,  can 
only  be  called  on  after  notice  of  non-payment,  and  without  delay.     But 
if  these  defendants  be  answerable,  by  what  rule  are  we  to  be  guided  t 
what  notice  is  to  be  given  to  them  ?  are  they  to  be  liable  at  any  distance 
of  time  ?    I  think  this  is  a  dangerous  attempt,  and  ought  to  be  discou- 
raged ;  for  in  all  oa.ses  arising  on  bills  of  exchange,  there  should  be  some 
limitation  of  time,  beyond  which  none  of  the  parties  should  be  called  on. 
In  this  case,  the  defendants  said  in  the  most  express  terms  that  they 
would  not  make  themselves  liable  on  the  bill ',  for  when  they  told  F. 
Huet  that  they  would  not  indorse  it,  it  was  the  same  as  if  they  had  told 
him  in  terms  to  sell  it.    When  a  person  refuses  to  indorse  a  bill,  it  can- 
not be  implied  that  he  means  to  make  himself  liable  on  the  bill,  much 
less  in  a  more  extensive  way  than  if  he  had  indorsed  it.     The  authority 
of  F.  Huet  was  circumscribed ;  he  was  mistaken  in  what  he  said  to  J. 
Huet;  he  did  not  even  desire  J.  Huet  to  act  on  the  authority  of  the 
defendants ;  he  thought  that  the  defendants  would  be  liable ;  but  that 
was  merely  his  opinion.     F.  Huet,  therefore,  did  not  pledge  the  names 
of  the  *defendants  in  any  way  whatever;  consequently,  ^^®y  r+oKgi 
were  under  no  obligation  whatever  to  promise,  and  it  is  nudum  ^        -I 
pactum,     I  agree  with  my  brother  Ashhurst,  that  there  is  a  wide  dis- 
tinction between  general  and  particular  agents.    If  a  person  be  appointed 
a  general  agent,  as  in  the  case  of  a  factor  for  a  merchant  residing  abroad, 
the  principal  is  bound  by  his  acts.     But  an  agent,  constituted  so  for  a 
particular  purpose  and  under  a  limited  and  circumscribed  power,  cannot 
bind  the  principal  by  any  act  in  which  he  exceeds  his  authority;  for 
that  would  be  to  say  that  one  man  may  bind  another  against  his  con- 
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sent  There  is  a  class  of  cases  which  have  been  thought  to  bear  eztremel j 
hard  upon  masters;  who  are  held  liable  for  the  misfeasance  of  their  ser- 
yants  in  driying  their  carriages  against  those  of  third  persons ;  but  those 
cases  have  been  determined  on  the  ground  that  it  must  be  presumed  that 
the  seryants  have  acted  under  the  orders  of  their  masters.  But  suppose 
a  master  ordered  his  senrant  not  to  take  his  horses  and  carriage  out  of 
the  stable,  and  the  latter  went  in  defiance  of  hb  maater's  orders ;  there 
is  no  authority  which  says  that  the  master  shall  be  liable  for  any  injury 
done  to  another  by  such  an  act  of  the  servant ;  though  indeed,  if  the 
master  had  ordered  the  servant  to  go  a  particular  journey,  and  in  the 
course  of  it  the  latter  did  an  injury  to  some  third  person,  the  authoritieB 
which  have  been  determined  say  that  the  master  is  liable  in  that  case. 

Gbose,  J* — As  I  have  had  great  doubts  on  this  case,  I  am  glad  to 
have  heard  the  opinions  of  my  brothers  before  I  deliver  my  own.  The 
question  is,  Whether  at  the  time  when  the  defendants  made  this  promise 
it  was  nudum  pactum^  or  whether  there  were  any  legal  consideration 
for  it?  In  the  first  place,  this  is  a  new  attempt  to  make  the  defendants 
liable  as  if  they  had  indorsed  the  bill,  when  in  fact  they  refused  to 
indorse  it.  The  substance  of  the  conversation  between  the  defendants 
and  F.  Huet  was  this;  they  said,  <<Take  the  bill,  get  it  discounted,  and 
sell  it,  but  we  will  not  be  answerable  to  the  holder  of  the  bill  in  any  way 
whatever."  If  that  be  so,  undoubtedly  they  were  not  liable  to  the 
holder;  and  then  the  subsequent  promise  is  without  consideration,  unless 
_^.,.-  something  passed  at  the  *time  when  it  was  made  to  raise  a  oonsi- 
L  ^^' J  deration.  But  nothing  is  stated  to  show  that  the  defendants  re- 
ceived any  benefit,  or  that  the  plaintiffs  renounoed  any  advantage.  A 
strong  circumstance  in  this  case  is,  that  at  the  time  of  the  original  trans- 
action the  credit  of  Gibson  v.  Johnson  was  much  relied  on.  Then  thore 
is  no  pretence  to  impute  fraud  to  any  of  the  parties ;  and  if  not,  the 
morality  follows  the  law.  I  consider  this  as  a  new  and  dangerous 
attempt  to  make  the  defendants  liable,  and  that  even  beyond  the  extent 
to  which  indorsers  are ;  and  if  we  were  to  make  them  liable,  it  would  be 
difficult  to  say  what  law  attaches  on  them.  As  to  the  distinction  between 
a  general  and  a  particular  agency,  I  think  it  was  pointedly  put  by  my 
brother  Ashhurst,  with  whom  I  entirely  agree.  Rule  absolute. 


1.  The  case  of  the  Bank  of  England  v.  Newman,  1  Raymond,  442,  was  an  ac- 
tion by  the  Bank  against  the  payee  of  a  bill  of  exchange  which  they  had  dis- 
counted to  him.  The  bill  was  payable  to  defendant  or  bearer.  The  defend- 
ant came  to  the  Bank  ■  and  asked  how  much  money  they  wonld  give  him. 
for  the  bill.  They  took  the  bill,  and  nive  him  so  much  money,  allowing  so 
much  for  discount.  On  the  failure  of  the  drawer  the  Bank  sned  the  defen&nt 
for  the  money  which  he  had  received  for  the  bill,  as  for  so  much  money  lent  by 
them.  The  jury  found  for  the  plaintiff,  against  the  opinion  of  Chief  Justice 
Holt,  and  a  new  trial  was  thereafter  granted.  Chief  Justice  Holt  observed, — 
'^  If  a  man  has  a  bill  payable  to  him  or  bearer,  and  he  delivers  it  over  for 
money  received  without  indorsement  of  it,  this  is  a  plain  sale  of  the  bill,  and  he 
who  sells  it  does  not  become  a  new  security.  But  if  he  had  indorsed  it  he  had 
become  a  new  security,  and  then  he  had  been  liable  upon  the  indorsement." 

2.  The  case  of  Fydell  v.  Clark,  1  Esp.  447,  was  an  action  of  assumpsit  for 
money  had  and  received.    The  defendants  were  tnistees  of  the  insolvent  estate 
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of  certain  bankers,  and  the  action  was  brought  to  recover  from  them  a  sum  of 
£4300,  as  paid  to  these  bankers  nnder  a  mistake.  These  bankers  had  dis- 
counted certain  promissory  notes  to  the  amount  of  £8000,  drawn  by  a  brother 
and  *paitner  of  the  plaintiff.  The  brother  having  died,  the  plaintiff  paid  r«Q5oi 
the  £8000  due  on  the  promissory  notes,  believing  at  the  time  that  his  ^  J 
brother  had  received  the  whole  amount  of  the  notes  in  money  from  the  bankers. 
It  afterwards  appeared  that  they  had  only  given  him  other  notes  and  bills  in 
lieu  of  the  notes  drawn  by  him  ;  that  they  had  not  indorsed  these  notes  and 
bills ;  and  that  they  turned  out  bad  to  the  amount  of  £4300.  The  plaintiff  was 
non-suited.  Lord  Eenyon  observed, — ''If  in  the  discount  of  the  notes  the 
plaintiff^s  brother  took  the  bills  and  notes  in  question^  he  must  be  bound  by  it 
The  bankers  parted  with  them  supposing  them  to  be  good,  and  he  took  them 
under  the  same  impression.  Havmg  taken  them  without  indorsements,  he  has 
taken  the  risk  on  himself.  They  were  the  holders  of  the  bills,  and  by  not  in- 
dorsing them  have  refused  to  pledge  their  credit  to  their  validity;  and  the 
plaintifiTs  brother  must  be  taken  to  mive  received  them  on  their  own  credit  only. 
The  action  cannot  be  supported." 


WHiatE  THE  HOLDER  OF  ▲  BILL  TRAN8FEKS  IT  IN  PAYMENT  OF  A  DEBT^ 
ALTHOUGH  BY  DELIVERY  MERELY  AND  WITHOUT  INDORSEMENT,  HE 
CONTINUES  LIABLE  FOR  THE  DEBT  IF  THE  BILL  IS  NOT  PAID,  PRO- 
VIDED IT  HAS  BEEN  DULY  NEGOTIATED. 

L— OWENSON    V.    MORSE. 

Nov.  24,  1796.— B.     7  T.  B.  64. 

Trover  for  some  articles  of  plate.  At  the  trial  at  the  last  Winchester 
Assizes  it  was  proTed  that  on  the  2d  of  April,  about  six  o'olock  in  the 
evening,  the  plaintiff  went  to  the  defendant's  shop  at  Southampton,  and 
agreed  to  purchase  the  goods  in  question  of  the  defendant,  a  silyersmith, 
at  a  certain  price }  and  wishing  to  have  his  arms  engraved  on  them,  the 
defendant  sent  for  one  Seed,  who  usually  engrayed  for  him,  to  engrave 
the  arms,  and  who  was  directed  by  both  parties  to  bring  back  the  arti- 
cles to  the  defendant,  who  was  to  pay  for  the  engraving. 

Tlie  plaintiff  at  the  time  of  the  agreement  paid  the  price  of  the  goods 
in  notes  of  Messrs.  Shaw,  who  kept  a  bank  at  Southampton.  Before 
ibis  hour  in  the  afternoon,  Shaw's  house  was  shut  up  for  the  day;  and, 
in  consequence  of  the  failure  of  *a  house  in  London,  Staples  and  r«Q^g-| 
Co.,  at  which  these  notes  were  payable,  the  house  of  Messrs.  I-  -^ 
Shaw  never  opened  again;  and  Staples  and  Co.,  and  Messrs.  Shaw,  were 
afterwards  declared  bankrupts.  Seed  having  engraved  the  plate,  brought 
it  back  on  the  next  day  (Sunday)  to  the  defendiuit,  who  paid  him  for  his 
work. 

On  behalf  of  the  defendant  it  was  objected,  that  under  these  circum- 
stances the  plaintiff  was  not  entitled  to  recover,  because  the  goods  had 
never  been  delivered  to  him  or  any  person  for  him.  Seed  being  the  ser- 
vant of  the  defendant  and  not  of  the  plaintiff,  and  the  plaintiff  not  having 
paid  for  the  goods:  but  Mr.  B.  Thomson,  before  whom  the  cause  was 
tried,  suffered  the  plaintiff  to  take  a  verdict  for  the  amount  of  the  goods, 
reserving  liberty  to  the  defendant  to  move  to  set  it  aside  and  to  enter  a 
nonsuit;  if  this  Court  should  be  of  opinion  that  the  plaintiff  was  not  enti- 
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tied  to  recover.     And  a  rule  having  been  obtained  on  a  former  day  for 
that  purpose, 

Gibhs  and  PeU  now  showed  cause  against  it.  Ist,  The  goods  were 
delivered  to  the  plaintiff;  or,  2dl7y  he  paid  for  them ;  and  in  either  case 
the  plaintiff  is  entitled  to  retain  the  verdict.  First,  They  were  delivered 
to  Seed ;  and  a  delivery  to  him  for  the  purpose  of  engraving  the  plaintiff's 
arms  on  them  was  in  law  a  delivery  to  the  plaintiff.  The  contract  of  the 
sale  was  complete ;  by  that  the  property  of  the  goods  in  question  was  vested 
in  the  plaintiff,  and  the  mere  circumstance  of  the  notes  not  being  afterwards 
paid  could  not  revest  the  property  in  the  defendant,  there  being  no  pre- 
tence to  impute  fraud  to  the  plaintiff.  The  sale  transferred  the  property 
to  the  plaintiff,  and  the  right  of  property  carried  with  it  the  right  of  pos* 
session.  The  goods  had  been  so  far  delivered  to  the  plaintiff,  that  accord- 
ing  to  the  case  of  Lickbarrow  v.  Mason,  2  T.  R.  83,  and  other  decbions 
on  this  subject,  there  was  an  end  of  the  defendant's  right  to  stop  the 
goods  in  transitu.  Secondly,  There  being  no  fraud  in  this  case,  and  the 
plaintiff  not  knowing  that  the  notes  were  invalid,  as  the  defendant  took 
them  in  payment,  and  did  not  accept  them  specially  and  on  condition 
only  that  they  should  be  paid,  he  became  a  purchaser  of  the  notes.  la 
P^oftAn  Clerk  V.  Mundall,  12  Mod.  203^  Salk.  124,  •S.  C.  Anonymous, 
L  "^^"J  12  Mod.  408,  Anonymous,  ib.  517,  Bull.  N.  P.  277,  and  Ward 
V.  Evans,  2  Ld.  Raym.  930,  a  distinction  was  made  between  those  cases 
where  a  note  is  given  at  the  time  of  the  contract  in  payment  for  goods 
sold  (as  the  present  case  is^  and  those  where  it  is  given  in  payment  of  a 
preceding  debt  \  and  in  tne  former  it  is  said  to  be  a  purchasing  of  the 
note.  But  even  if  these  notes  were  not  taken  as  payment  for  the  goods 
sold,  the  defendant  cannot  treat  this  mode  of  payment  as  a  nullity ;  but 
he  may  sue  the  plaintiff  either  on  his  contract  for  goods  sold  and  deli- 
vered, or  on  the  notes. 

Burrough  and  Dumford^  in  support  of  the  rule,  were  stopped  by  the 
Court. 

Lord  Kenton,  C.  J. — This  is  an  exercise  of  ingenuity  on  the  part  of 
the  plaintiff.  It  is  an  unjust  attempt  by  him  to  take  from  an  honest 
tradesman  certain  goods  which  the  latter  meant  to  sell  to  him  on  receiv- 
ing a  fair  price  for  them ;  and  the  question  now  is,  Whether  the  defend- 
ant shall  be  compelled  to  give  them  to  the  plaintiff  without  being  paid 
for  them  f  To  be  sure,  if  the  law  were  with  the  plaintiff,  we  could  only 
lament  it ;  but  the  law  and  justice  of  the  case  are  clearly  in  favour  of 
the  defendant.  If  the  defendant  had  agreed  to  take  the  notes  as  pay- 
ment, and  to  run  the  risk  of  their  being  paid,  that  would  have  been  con- 
sidered as  payment,  whether  the  notes  had  or  had  not  been  afterwards 
paid;  and  that  is  all  that  is  proved  by  the  cases  that  have  been  cited; 
but  without  such  agreement  the  giving  of  such  notes  is  no  payment. 
Consider  what  were  the  facts  in  this  case ;  the  plaintiff  went  to  the 
defendant's  shop  to  purchase  the  goods  in  question ;  the  price  was  agreed 
upon;  the  goods  were  not  to  be  delivered  then,  but  were  to  remain  to  be 
engraved  at  the  defendant's  expense ;  and  while  they  continued  in  that 
situation,  according  to  all  the  cases  that  have  been  determined  on  the 
subject  of  stopping  goods  in  transitu,  they  were  only  in  transitu,  for 
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tbere  had  been  no  complete  delivery  to  the  plaintiff.  It  afterwards 
tamed  out  that  the  price  totally  fiiiled^  the  notes  not  being  paid ;  and 
yet  it  is  contended  by  the  plaintiff  that  he  may  retain  this  verdict;  he 
does  not  pretend  that  the  jnstice  of  the  *case  is  with  him,  but  t^kq/^i^ 
he  is  intrenched  in  a  point  of  law^  and  may  recover  the  goods  in  L.  J 
question,  and  compel  the  defendant  to  bring  another  action  against  him 
for  the  price  of  them.  But  I  am  most  dearly  of  opinion  that  there  was 
no  final  delivery  of  the  goods  to  the  plaintiff;  that  as  long  as  they  were 
in  the  hands  of  the  engraver  who  was  employed  by  the  defendant^  they 
were  at  the  most  only  in  transitu,  and  the  price  not  being  afterwards 
paid,  that  the  defendant  had  a  right  to  retain  them. 

Gross,  J.-— This  case  has  been  argued  on  behalf  of  the  plaintiff  as  if 
the  goods  in  question  had  been  sold  and  delivered  to  him ;  if  they  had 
been  delivered  to  him,  the  property  would  have  vested  in  him,  and  he 
flught  have  recovered  the  value  of  them  in  trover.  But  the  fact  is  other- 
wise; the  goods  were  left  either  in  the  possession  of  the  defendant  or  of 
the  person  whom  he  employed  to  engrave  them;  they  never  were  deli- 
vered to  the  plaintiff.  I  think  that  under  these  circumstances  the  de- 
fendant could  not  recover  the  value  of  these  goods  in  an  action  for  goods 
•old  and  delivered,  though,  perhaps,  he  might  have  declared  as  for  goods 
bargained  and  sold  without  a  delivery.  The  jnstice  of  the  case  is  also 
with  the  defendant;  the  plaintiff  went  to  the  defendant's  shop  under  pre- 
tence of  buying  these  goods  for  ready  money ;  that  which  he  gave  as 
money  turned  out  to  be  worth  nothing ;  and  therefore  it  would  be  unjust 
that  the  plaintiff  should  take  the  goods  without  paying  the  price  that  he 
had  agreed  to  pay  for  them. 

Law&knok,  J — ^When  the  plaintiff  went  to  the  defendant's  shop,  the 
andentanding  of  the  parties  was,  that  if  the  defendant  would  let  the 
plaintiff  have  the  goods  in  question  the  latter  would  give  him  notes  which 
would  be  paid  when  presented;  but  it  turned  out  that  the  defendant 
never  could  obtun  the  money  for  the  notes ;  and  therefore  there  was 
clearly  no  payment.  Then  it  was  contended  that  the  goods  were  deli- 
vered to  the  plaintiff,  but  there  is  no  pretence  to  say  that  Seed  was  the 
servant  of  the  plaintiff;  on  the  contrary,  he  was  the  servant  of  the  defend- 
ant, and  without  overturning  all  the  *cases  on  the  question  of  r«oAoi 
stopping  goods  in  transitu,  we  cannot  suffer  the  plaintiff  to  retain  L  ^ 
this  verdict.  Bule  absolute* 


II.— TAPLEY   V.    MAKTENS. 

Jan.  31,  1800.— E.     8  T.  R.  461. 

This  was  an  action  of  debt  on  a  charter-party,  between  the  plaintiff^ 
the  master  of  the  brig  Hero,  and  the  defendant,  the  freighter,  for  a  voy- 
age from  London  to  Ancona,  and  from  thence  to  Venice.  The  plaintiff 
covenanted  that  he  would  receive  and  take  on  board  a  certain  cargo  of 
pilchards,  and  proceed  to  Ancona,  and  there  deliver  the  cargo  agreeably 
to  the  bill  of  lading;  in  consideration  whereof,  the  defendant  cove- 
nanted that  he  would  load  and  ship  on  board  the  said  pilchards,  &c.,  and 
pay,  or  cause  to  be  paid,  to  the  said  master  or  his  order,  freight  at 

Mat,  1854 17 
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Ancona^  on  a  deliyerj  of  the  cargo  according  to  tbe  bill  of  lading,  at  the 
rate  of  5i  Leghorn  dollars  per  hogshead.  The  breach  assigned  in  the 
declaration,  after  averring  a  delivery  of  the  cargo  at  Ancona  agreeably  to 
the  bill  of  lading,  was  non-payment  of  £661, 10s.  Sd.  for  the  freight,  &c. 
The  defendant  pleaded  payment  according  to  the  terms  of  charter-party^ 
and  issue  having  been  joined  thereon,  a  verdict  was  taken  for  the  plain- 
tiff, subject  to  the  opinion  of  the  Court,  on  the  following  case : — 

On  the  20th  of  November,  1795,  the  plaintiff  sailed  with  the  Hero, 
having  the  cargo  of  pilchards  on  board,  and  proceeded  direct  to  Ancona, 
and  there  delivered  to  one  S.  M.  Acquabona^  the  correspondent  of  the 
defendant  at  that  place,  and  the  consignee  of  the  pilchards,  which  were 
to  be  delivered  there,  five  hundred  hogsheads  of  pilchards^  (being  such 
part  of  the  cargo  as  was  destined  to  Ancona,)  according  to  the  terms  and 
conditions  of  the  charter-party.  The  freight  of  the  five  hundred  hogs- 
P^Q/*Qi  heads  of  pilchards  so  delivered,  amounted  to  £661,  10«.  8cf.  The 
I-  -I  plaintiff  addressed  himself  to  Acquabona  as  the  'correspondent 
of  the  defendant  at  Ancona ;  and  Acquabona  was  directed  by  the  defen- 
dant there  (he,  Acquabona,  being  then  indebted  to  the  defendant  in 
more  than  the  amount  of  it)  to  pay  the  freight.  The  plaintiff,  whilst  he 
was  delivering  the  cargo  to  Acquabona,  applied  to  him  to  settle  for  the 
freight,  as  he,  the  plaintiff,  wished  to  remit  some  money  to  his  owners  in 
England ;  and  said  he  should  want  about  £500  of  it  for  that  purpose. 
Thereupon  Acquabona  sent  to  him,  by  his  broker,  a  bill  of  exchange  for 
£500,  drawn  by  Acquabona  upon  the  defendant;  and  the  plaintiff,  see- 
ing that  the  bill  was  drawn  upon  the  defendant,  was  quite  satisfied  with 
it,  and  accordingly  took  and  remitted  it  to  England ;  but  if  it  had  been 
drawn  upon  any  other  person,  he  would  have  made  inquiry  before  he  took 
the  bill.  The  remainder  of  the  sum  due  for  freight  at  Ancona  was 
afterwards  paid  at  Venice.  On  the  13th  of  April,  1796,  after  the  deli- 
very of  the  cargo,  which  was  destined  to  Ancona,  the  plaintiff  and  Ac- 
quabona settled  an  account  current,  in  which  the  bill  for  £500  was 
included.  The  bill  so  drawn  on  the  defendant  by  Acquabona  was  duly 
presented  for  acceptance;  but  it  was  not  accepted  by  the  defendant,  and 
it  remains  unpaid.  Before  the  bill  became  due  Acquabona  became  insol- 
vent ;  and  then  was,  and  now  is,  indebted  to  the  defendant  in  more  than 
dS500.  The  question  for  tbe  opinion  of  the  Court  is.  Whether  the 
plaintiff  can  recover  from  the  defendant  the  £500  for  which  the  bill 
drawn  by  Acquabona  was  given? 

Park  for  the  plaintiff. — The  defendant  failed  in  proving  that  which  he 
undertook  to  prove,  payment  of  the  freight  due  on  the  charter-party ;  the 
bill,  by  means  of  which  he  endeavoured  to  establish  that  proof,  not 
having  been  paid.  If  the  defendant  himself  had  given  this  bill,  which 
was  afterwards  dishonoared,  it  clearly  would  not  have  been  considered  as 
payment :  then  the  circumstance  of  the  bill  having  been  given  by  Acqna- 
bona,  who  was  the  servant  or  agent  of  the  defendant,  cannot  vary  the 
question.  The  plaintiff  could  not  know  that  Acquabona  was  indebted  to 
the  defendant  at  that  time ;  and  that  he  had  no  right  to  draw  upon  him. 
At  all  events,  this  cannot  be  considered  as  payment  so  as  to  support  the 
issue.   If  the  defendant  had  intended  to  avail  himself  of  the  bill  as  taken 
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*hj  the  plaintiff  in  satisfaction  of  his  dsbt^  he  shonld  have  r»o/ui 
pleaded  it,  according  to  Eearslake  y.  Morgan,  5  T.  R.  518.  >-        -I 

Giles  for  the  defendant. — The  facts  stated  in  the  case  support  the 
issue — ^whioh  was,  that  the  defendant  had  paid  the  freight,  &c.,  according 
to  the  charter-party.  By  the  terms  of  the  covenant,  the  plaintiff  was  to 
be  paid  at  Ancona;  and,  therefore,  if  he  had  chosen,  he  might  have 
insisted  on  payment  in  money  before  he  delivered  the  cargo,  and  it  was 
his  own  laches  not  to  do  so,  for  which  he,  and  not  the  defendant,  ought 
to  suffer ;  but  instead  of  taking  the  freight  in  money  from  the  consignee, 
as  he  should  have  done,  (the  defendant  having  directed  his  consignee  at 
Ancona  to  pay  the  freight  there,  and  having  furnished  him  with  funds 
for  the  purpose,^  the  plaintiff,  for  his  own  accommodation,  applied  to  that 
consignee  for  a  oill  to  remit  to  his  owners  in  England.  The  plaintiff,  by 
this  transaction,  gave  personal  credit  to  the  consignee ;  which  he  should 
not  have  done,  if  he  had  wished  to  resort  to  the  defendant  afterwards. 
As  the  plaintiff  chose  to  take  the  bill  in  question,  instead  of  money,  for 
his  accommodation,  it  is  payment  as  between  him  and  the  defendant. 
This  is  most  like  the  case  where  a  master  sends  his  servant  to  market  to 
buy  goods  for  him,  and  furnishes  him  with  money  for  that  purpose; 
when,  if  the  tradesman  will  part  with  the  goods  upon  the  credit  of  the 
servant,  he  does  it  at  his  own  risk. 

Lord  KsNTON,  C.  J. — This  is  a  very  clear  case.  The  plaintiff  in  this 
eause,  who  took  the  defendant's  goods  on  freight,  was  to  perform  the 
duty  that  resulted  from  that  situation,  and  he  was  to  receive,  from  the 
defendant  a  certain  sum  for  the  carriage  of  the  goods ;  he  carried  them 
and  delivered  them  to  the  defendant's  correspondent  at  Ancona,  pursuant 
to  the  bill  of  lading.  When  at  Ancona,  he,  not  knowing  any  thing  of 
Acquabona,  though  the  defendant  knew  Acquabona,  for  he  sent  goods  to 
him  on  credit,  applied  to  this  consignee  for  payment,  who  gave  him  a 
bill  of  exchange  that  turned  out  to  be  of  no  value.  If  the  fact  had  been, 
as  supposed  in  argument  by  the  defendant's  counsel,  that  the  consignee 
had  been  ready  to  pay  in  money,  and  the  plaintiff  had  taken  this  bill  for 
his  own  *accommodation,  there  would  have  been  some  weight  in  r«Q/$5-| 
the  argument;  but  the  fact  was  otherwise.  The  case  states,  that  I-  -^ 
the  plaintiff  applied  to  Acquabona,  «to  settle  for  the  freight;"  but  it 
does  not  from  thence  follow  that  he  applied  for  payment  by  means  of  a 
bill  of  exchange.  Money  would  have  been  of  more  value  than  a  bill, 
either  at  Ancona  or  any  other  port  in  Italy :  or  if  the  plaintiff  had  been 
guilty  of  any  negligence  after  he  had  taken  the  bill,  in  not  endeavouring 
to  enforce  payment  of  it,  that  might  have  been  an  answer  to  the  present 
demand :  but  this  bill  was  drawn  on  the  defendant  himself,  which  might 
have  deluded  the  most  cautious  man ;  it  was  a  payment  in  the  usual 
mode  of  payment  in  the  commercial  world.  The  plaintiff  has  been  guilty 
of  no  neglect;  and  the  question  is,  Whether  this  can  be  considered  as 
payment  of  the  plaintiff's  debt  ?  I  think  not.  All  that  is  required  of 
an  agent  is,  that  he  shall  use  common  prudence.  Here  the  plaintiff  did 
use  common  prudence :  the  defendant,  by  sending  the  goods  to  the  con- 
signee at  Ancona,  accredited  him  there.  I  am  therefore  clearly  of  opinion 
that  this  bill  cannot  be  considered  as  payment  of  the  plaintiff's  demand, 
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and  that  the  defendant  is  now  liable  on  the  charter-party  to  pay  the 
amount  of  it. 

The  rest  of  the  Court  were  of  the  same  opinion. 

Pbb  Curiam.    Postea  to  the  plaintiff. 


1.  In  the  case  of  Blackburne,  ex  parte,  10  Yes.  204;  goods  had  been  sold,  to 
be  paid  for  by  bills  at  three  months,  which  were  delivered  by  the  vendees  to  the 
vendors,  bat  not  indorsed  by  them.  The  drawers  and  acceptors,  as  well  as  the 
vendees,  having  become  bankmpt  after  the  bills  were  dne,  the  vendors  were  held 
entitled  to  prove  their  debt  under  a  commission  against  the  vendees.  Lord  Eldon, 
Chancellor,  observed, — "  I  take  it  to  be  now  cleany  settled,  that  if  there  is  an  an- 
tecedent debt,  and  a  bill  is  taken  without  taking  an  indorsement,  which  bill 
tarns  out  to  be  bad,  the  demand  for  the  antecedent  debt  may  be  restored  to.  It 
has  been  held,  that  if  there  is  no  antecedent  debt,  and  A.  carries  a  bill  to  B.  to 
be  discounted,  and  B.  does  not  take  A.'s  name  upon  the  bill,  if  it  is  dishonoured 
r*3661  *^^®'^  ^^  ^^  demand,  for  there  was  no  relation  between  the  parties  except 
*■  1  that  transaction,  and  the  circumstance  of  not  taking  the  name  upon  the 
bin,  is  evidence  of  a  purchase  of  the  bill.  In  a  sale  of  goods,  the  law  implies  tL 
contract  that  those  goods  shall  be  paid  for.  It  is  competent  to  the  party  to 
agree  that  the  payment  shall  be  by  a  particular  bill.  In  this  instance  it  would 
be  extremely  difficult  to  persuade  a  juiy,  under  the  direction  of  a  Judge,  to  say 
an  agreement  to  pay  by  Dills  was  satisfied  by  giving  bills,  whether  go<xl  or  bad. 
The  bills  were  only  a  mode  of  paying  the  debt  of  £3000.  If  they  are  not  paid, 
the  original  debt,  arising  out  of  the  contract  for  goods  sold  and  delivered, 
remains.  It  is  clear  the  creditor  still  holding  the  bills  cannot  resort  to  that 
original  contract.  In  general  cases,  where  the  bill  is  not  paid,  if  there  is  not 
bankruptcy,  the  creditor  must  come  immediately  upon  the  bill  dishonoured, 
saying,  he  cannot  procure  payment,  and  desiring  to  have  payment ;  and  then 
he  miffht  maintain  an  action  for  goods  sold  and  delivered." 

2.  In  Scotland  in  the  case  of  Harrisons  v.  Chippendale.  Dec.  9, 1794,  the 
pursuer  claimed  against  a  bankrapt  estate  in  virtue  of  bills  delivered  to  him  by 
the  bankrupt,  but  which  were  neither  drawn,  accepted,  nor  indorsed  by  him,  and 
the  debtors  in  the  biUs  had  also  become  bankrupts.  The  trustee  on  the 
estate  objected  to  the  claim,  on  the  ground  that  a  party  who  discounts  a  bill 
trusts  solely  to  the  credit  of  those  whose  names  are  upon  it,  and  that  when  a 
person  delivers  a  bill  without  indorsing  it,  he  does  so  from  his  wishing  to  keep 
nimself  free  of  the  obligation  of  recourse.  The  Court  held  that  no  claim  lay  on 
the  bills,  but  that  the  debt  for  which  the  bills  were  granted  might  be  proved 
aliunde. 


WHEBE  A  BILL  IS  TRANSFERRED  TO  A  PARTY  IN  PAYMENT  OF  A  DEBT, 
AND  THE  TRANSFERRER  IS  G1TILTY  OF  LACHES,  THE  BILL,  ALTHOUGH 
NOT  PAID,  OPERATES  AS  A  SATISFACTION  OF  THE  DEBT. 

CAMIDGE   V.    ALLENBY. 

Hilary  Term,  1827.— £.     6  B.  &  C.  373.    Eng.  Com.  Law  Reps.  vol.  13. 

Assumpsit.  The  declaration  contained  coants  for  goods  sold  and 
delivered,  and  the  common  money  counts.  Plea,  non  assumpsit.  At 
the  trial  before  Hullogk,  B.,  at  the  York  Lent  Assizes,  1826,  a  verdict 
was  found  for  the  plaintiff  for  j£24,  subject  to  the  opinion  of  this  Court 
on  the  following  case :— - 
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^his  action  was  commenced  to  recover  the  sum  of  £2i,  r^ie 0^*7-1 
alleged  to  be  dae  from  the  defendant  to  the  plaintiff  for  a  quan-  I-  •> 
titj  of  corn  sold  and  delivered  by  the  plaintiff  to  the  defendant  at  York^ 
in  the  morning  of  Saturday  the  10th  day  of  December,  1825.  On  the 
same  day,  at  three  o'clock  in  the  afternoon,  the  defendant  delivered  to 
the  plaintiff  at  York,  and  the  latter  then  and  there  received  as  and  for  a 
payment  of  the  price  of  the  com,  four  promissory  notes  for  £b  each, 
and  fonr  such  notes  for  £1  each,  of  the  bank  of  Messrs.  Dobson  and 
Son,  bankers  at  Huddersfield,  in  the  connty  of  York.  The  notes  were 
in  the  fbllofring  form,  and  the  defendant's  name  was  not  written  npon 
them: — 

"No.  Huddersfield  Old  Bank,  M. 

"I  promise  to  pay  the  bearer  on  demand  £5  value  received,  1st 
day  of  July,  1823. 

"  Entered,  &;c.  For  John  Dobson  and  Sons, 

"  je5.  "  W.  Dobson." 

At  eleven  o'clock  in  the  forenoon  of  the  same  10th  of  December,  Dob- 
son and  Sons  stopped  payment,  having  on  the  same  morning  and  up  to 
that  hour  paid  all  demands  made  upon  them.  They  never  afterwards 
resumed  their  payments,  and  shortly  afterwards  became  bankrupts,  and 
Uie  plaintiff  never  received  any  part  of  the  amount  due  on  the  notes. 
Huddersfield  is  distant  from  York  about  forty  miles,  and  from  Laythorn, 
the  plaintiff's  residence,  fifty-two  miles.  At  the  time  when  the  above 
notes  were  paid  by  the  defendant  to  the  plaintiff,  neither  of  them  knew 
that  Dobson  and  Sons  had  stopped  payment  or  were  insolvent.  The 
plaintiff  never  circulated  the  notes,  nor  did  he  ever  present  them  to  Dob- 
son and  Sons,  the  makers,  for  payment ;  but  on  Saturday,  the  17th  of 
the  same  month  of  December,  the  plaintiff  required  the  defendant  to 
receive  back  the  notes,  and  to  pay  him  the  amount  of  them,  which  the 
defendant  then  and  ever  since  has  refused  to  do. 

Dodd  for  the  Plaintiff.  The  plaintiff  is  entitled  to  recover  the  price 
of  his  com,  unless  he  has  by  laches  made  the  notes  *his  own.  r«qf^Q-i 
It  will  be  contended  that  he  has  done  so,  first,  by  not  having  pre-  ^  -I 
sented  the  notes  for  payment ;  secondly,  by  not  having  offered  to  return 
them  to  the  defendant  earlier  than  he  did.  But  presentment  for  payment 
was  not  necessary  in  this  case,  because  the  defendant  was  not  a  party  to 
the  notes,  and  cannot,  under  the  circumstances,  be  damnified  by  the 
neglect  to  present  them.  This  case  differs  from  the  several  cases  where 
bankers'  notes  having  been  taken  before  the  bankers  had  stopped,  pre- 
sentment has  been  held  to  be  necessary  within  a  reasonable  time  after 
taking  them.  Here  the  notes  were  taken  after  the  bankers  had  stopped, 
and  they  never  resumed  their  payments.  The  defendant,  therefore,  can- 
not have  been  prejudiced  by  reason  of  the  notes  not  having  been  pre- 
sented for  payment.  If  an  action  upon  the  notes  had  been  brought 
against  the  bankers,  or  if  the  defendant  had  been  an  indorser,  in  either 
case  it  would  have  been  necessary  to  aver  and  prove  presentment  for 
payment.  But  here  the  action  is  not  brought  upon  the  notes,  nor  is  the 
defendant  a  party  to  them,  and  therefore  he  cannot  insist  on  the  want  of 
presentment  as  a  defence  to  this  action.     The  distinction  seems  to  be 


258  EOBS    ON    COMMEBOIAL    LAW. 

between  persons  merely  passing  bills  or  notes  witlioat  being  parties  to 
them,  and  drawers  and  indorsers  who  are  parties  to  them.  In  Warring- 
ton v.  Forbor,  8  East,  242,  the  vendee  of  goods  having  accepted  a  bill 
of  exchange  for  the  price,  and  becoming  bankrupt  before  the  bill  was 
dae,  it  was  held  that  a  guarantee  of  the  acceptance  who  paid  the  vendor 
the  amount  of  the  bill  after  the  bankruptcy  of  the  vendee,  might  recover 
the  money  from  the  latter  without  proving  that  any  presentment  was 
made  to  the  acceptor  before  such  payment  by  the  guarantee,  and  that 
upon  the  ground  that  the  liability  not  being  upon  the  bill  itself,  but  upon 
the  guaranty,  a  presentment  to  the  bankrupt  acceptor  was  unnecessary. 
That  case  is  an  authority  to  show  that  a  person  who  is  not  a  party  to  a 
bill  cannot  complain  of  laches  or  want  of  notice  unless  it  has  done  him 
an  actual  prejudice;  and  Swinyard  v.  Bowes,  5  M.  &  S.  62,  also  shows 
that  a  person  who  is  not  a  party  to  a  bill  cannot  complain  of  laches  in 
not  giving  him  notice  of  dishonour  by  the  acceptor,  as  he  might  do  if  he 
were  a  drawer  or  indorser ;  and  Murray  v.  King,  5  B.  &  A.  165,  is  to 
r*^fid1  ^^^  ^^^  effect.  In  Phillips  v.  Astling,  2  Taunt.  206,  *the  want 
I-  J  of  presentment  was  held  to  be  a  good  defence  to  an  action  brought 
upon  a  guaranty  given  for  the  price  of  goods  to  be  paid  for  by  a  bill ; 
but  this  was  on  the  ground  that  the  acceptor  at  the  time  when  the  bill 
became  due  was  solvent.  In  Holbrow  v.  Wilkins,  1  B.  &  C.  10,  the 
plaintiff  sold  goods  for  the  price  of  which  the  vendees  accepted  a  bill, 
and  the  defendant  guaranteed  half  the  amount ;  but  before  the  bill  was 
due  the  vendees  became  insolvent,  of  which  the  defendant  was  then  in- 
formed, and  also  that  the  plaintiffs  looked  to  him  for  the  sum  which  he 
had  guaranteed.  The  bill  was  not  presented  for  payment,  and  in  an 
action  brought  against  the  defendant  as  guarantee,  it  was  held  that  the 
want  of  presentment  was  no  defence  to  the  action.  That  is  an  authority 
to  show,  that  in  an  action  against  a  guarantee  not  party  to  a  bill  or  note, 
presentment  for  payment  is  unnecessary  when  the  acceptor  or  maker  is 
insolvent  at  the  time  the  bill  becomes  due. 

These  several  authorities  establish  that  the  want  of  presentment  is  no 
defence  in  this  action,  the  defendant  not  being  a  party  to  the  bill,  and 
not  being  actually  damnified  by  the  neglect  to  present.  The  defendant 
here  merely  passed  the  notes  to  the  plaintiff  in  payment  of  a  debt;  he 
did  not  transfer  them  to  the  plaintiff  as  indorsee  ;  he  may  be  considered, 
therefore,  in  the  light  of  a  mere  guarantee  of  the  debt.  As  indorser,  he 
would  have  been  liable  only  according  to  the  usage  and  custom  of  mer- 
chants, and  in  that  case  a  neglect  to  present  would  be  a  breach  of  the 
obligation  imposed  by  the  law  merchant  on  the  party  taking  the  bill,  la 
do  all  that  is  necessary  to  obtain  payment  from  the  acceptor,  and  to  give 
due  notice  to  the  drawer  and  indorsers.  The  Statute  of  3  &  4  Anne,  c. 
9,  §  7,  does  not  assist  the  defendant,  since  its  terms  do  not  apply  to  notes 
payable  to  bearer,  but  to  bills  of  exchange  only.  It  may  be  conceded 
that  if  the  bankers  had  not  stopped  before  the  time  when  the  notes  ought 
in  due  course  to  have  been  presented,  the  holders  would  have  been  guilty 
of  laches  by  not  having  presented  them ;  but  here  the  bankers  had  stopped 
even  at  the  very  time  when  the  notes  were  paid  to  the  plaintiff.  Such 
notes  pass  from  hand  to  hand  like  cash,  and  it  would  be  highly  inconve- 
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nient  to  require  every  person  taking  them  after  the  stoppage  of  a  bank  to 
send  them  from  any  '^distance  for  presentment,  when  such  pre-  r^qi^/vi 
sentment  has  become,  by  the  stoppage,  useless  and  nugatory.  L        J 
Then  as  to  the  second  point,  there  could  be  no  legal  obligation  on  the 
plaintiff  to  return  the  notes  to  the  defendant,  any  further  than  as  the 
retoming  of  them  might  operate  as  notice  to  the  defendant  that  the 
makers  had  refused  payment.     It  was  the  bounden  duty  of  the  defend- 
ant to  take  notice  that  the  bankers  had  stopped  payment ;  for  a  person 
who  passes  bankers'  notes  to  another  must  be  considered  impliedly  to 
undertake  at  the  time  when  he  passes  them,  that  the  makers  of  the  notes 
are  then  solvent  and  in  condition  to  pay  them ;  and  if  they  are  not  there 
is  a  breach  of  this  implied  guaranty.     The  fact  of  their  insolvency  must 
be  taken  to  be  a  matter  rather  within  the  knowledge  of  the  party  passing 
the  notes  than  of  the  person  receiving  them.     Notice  of  non-payment  to 
the  drawer  of  a  bill  is  required  on  the  presumption  that  he  has  funds  in 
the  hands  of  the  acceptor ;  and  notice  to  the  indorser  is  required  in  order 
to  enable  him  to  take  his  remedy  over  against  the  drawer;  but  here  the 
defendant  was  neither  drawer  nor  indorser  of  the  notes.     There  is  no 
ground  for  presuming  that  a  mere  passer  of  bankers'  notes  has  any  funds 
in  the  hands  of  the  bankers  3  nor  has  he,  like  the  indorser  of  a  bill  or 
note,  any  remedy  over  against  a  third  party  on  the  instrument.    It  can- 
not reasonably  be  presumed,  therefore,  that  the  defendant  could  have 
derived  benefit  from  having  earlier  notice  of  the  dishonour  of  the  notes. 
If  he  had  in  fact  sustained  any  damage  by  reason  of  the  want  of  notice, 
that  fact  should  have  been  proved,  as,  for  instance,  if  he  had  paid  any 
money  to  the  bankers  after  the  stoppage,  without  setting  off  the  sum  due 
on  the  notes,  and  to  that  extent  he  would  be  entitled  to  be  indemnified ; 
but  here  he  has  sustained  no  such  damage. 

Cresswdl,  contra. — Bj  the  Statute  3  &  4  Anne,  c.  9,  §  7,  it  is  enacted^ 
<(  That  if  any  person  doth  accept  any  bill  of  exchange,  for  and  in  satis- 
faction of  any  former  debt,  the  same  shall  be  accounted  a  full  and  com- 
plete payment  of  such  debt,  if  such  person  accepting  any  such  bill  for  his 
debt  doth  not  take  his  due  course  to  obtain  payment  thereof  by  endea- 
vouring to  get  the  same  accepted  and  paid."  Here  there  was  a  former 
*debt,  the  notes  were  taken  for  that  debt,  and  the  plaintiff  did  r*QiTi-i 
not  take  his  due  course  to  obtain  payment  thereof.  It  is  clear,  ^  J 
therefore,  that  unless  bills  of  exchange  stand  upon  a  different  footing 
from  promissory  notes,  the  debt  for  which  the  notes  in  question  were 
given  has  been  satisfied.  But  since  the  Statute  8  &  4  Anne,  c.  9,  there 
is  no  distinction  in  this  respect  between  a  promissory  note  and  a  bill  of 
exchange.  In  Bay  ley  on  Bills,  p.  171,  it  is  laid  down  that  the  receipt 
of  a  bill  or  note  implies  an  undertaking  from  the  receiver  to  every  party 
to  the  bill  or  note  who  would  be  entitled  to  bring  an  action  on  paying  it, 
to  present  in  proper  time  the  one,  where  necessary,  for  acceptance,  and 
each  for  payment;  to  allow  no  extra  time  for  payment,  and  to  give  notice 
without  delay  to  such  person  of  a  failure  in  the  attempt  to  procure  a  pro- 
per acceptance  or  payment.  This  is  the  general  rule,  and  there  are 
many  cases  where  it  has  been  held  that  the  insolvency  of  the  drawer  and 
aoceptor  of  a  bill  of  exchange  does  not  dispense  with  the  necessity  of 
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notice;  Rossell  v.  Langstaffe;  Dong.  514;  Howe  v.  Bowes^  16  East,  112, 
and  5  Taunt.  30 ;  Eohde  ▼.  Prootor,  4  B.  &  C.  517.    In  Esdaile  ▼, 
Sowerby,  11  East,  114,  the  insolvency  of  the  drawer  and  acceptor,  and 
the  knowledge  of  that  insolvency  by  Uie  defendant,  was  held  not  to  dis- 
pense with  the  necessity  of  a  demand  of  payment,  and  notice  to  the  de* 
fendant  of  the  dishonour  of  the  bill ;  and  it  was  there  said,  that  notice 
means  something  more  than  knowledge,  because  it  was  competent  to  the 
holder  to  give  credit  to  the  maker.     From  this  it  would  seem  that  the 
holder  of  a  bill  or  promissory  note,  by  neglecting  to  present  them,  is  oon* 
sidered  as  giving  a  new  credit  to  the  accepter  or  maker ;  and  this  view 
of  the  subject  is  taken  by  Pratt,  C.  J.,  in  the  case  of  Moor  v.  Warren^ 
Str.  415.     There  the  defendant,  at  two  o'clock  in  the  afternoon,  gave  the 
plaintiff  a  banker's  note,  and  he  tendered  it  in  payment  the  next  morn- 
ing at  nine;  the  banker  stopped  a  quarter  of  an  hour  before.    In  that 
case,  Pratt,  C.  J.,  told  the  jury  that  the  loss  should  fall  on  the  defend- 
ant, there  being  no  laches  in  the  plaintiff,  who  had  demanded  the  money 
as  soon  as  was  usual  in  the  course  of  dealing,  and  that  keeping  the  note 
till  next  morning  could  not  be  construed  giving  a  new  credit  to  the 
r«S721  ^^^^^^^  ^°^  ^^®  i^U  found  for  the  plaintiff;  and  in  *Holme  ▼. 
I-        -I  Barry,  Str.  415,  the  circumstances  were  the  same ;  and  King,  0. 
J.i  of  the  Common  Pleas,  gave  a  similar  direction,  and  the  jury  found 
accordingly.     But  it  follows  from  these  cases,  that  if  a  new  credit  had 
been  given,  the  loss  would  have  fallen  upon  the  holder  of  the  instrument. 
In  Cory  v.  Scott,  3  B.  &  A.  619,  the  rule  is  well  laid  down,  that  notice 
of  dishonour  must  be  given  to  all  parties,  who,  upon  paying  the  bill  or 
note,  would  be  entitled  to  a  remedy  over  against  some  prior  party ;  and 
in  Denuis  v.  Morrioe,  3  Esp.  158,  Lord  Kenyon  refused  to  receive  evi- 
deuce  that  no  actual  damage  had  been  sustained  from  the  neglect  to  give 
notice.     Here  the  defendant,  upon  taking  up  the  notes  in  question,  would 
clearly  have  had  a  remedy  over  by  action  against  Bobson  and  Co.     If 
then  the  insolvency  of  the  maker  does  not  render  notice  of  the  dishonour 
unnecessary,  and  the  defendant,  according  to  the  general  rule,  was  enti- 
tled to  notice,  the  only  remaining  question  is.  Whether  it  makes  any 
difference  that  the  notes  were  paid  away  by  him  after  Dobson  and  Co* 
had  stopped  payment  ?    There  is  no  case  precisely  in  point;  but  in  prin- 
ciple there  is  no  difference  between  this  case  and  Beeching  v.  Gower^ 
Holt,  N.  P.  C.  313,  where  it  appeared  that  a  note  of  a  country  bank 
was  given  in  payment  while  the  bank  continued  open,  but  before  the 
time  allowed  by  the  law  merchant  for  presentment  had  expired,  the  bank 
failed;  yet  it  was  held  that  the  holder  was  bound  to  present  the  note  for 
payment  in  due  time,  and  by  neglecting  to  do  so  made  it  his  own.    The 
cases  of  Warrington  v.  Furbor,  and  Swinyard  v.  Bowes,  are  wholly  inap- 
plicable.   There  the  party,  relying  upon  the  want  of  notice,  was  uncon- 
nected with  the  instrument,  and  would  not,  by  paying  it^  have  acquired 
any  remedy  over  against  prior  parties. 

Batlet,  J. — I  think  that  the  defendant  in  this  case  is  entitled  to  the 
judgment  of  the  court.  One  short  observation  disposes  of  Warrington 
V.  Furbor,  and  Swinyard  v.  Bowes,  the  authorities  cited  to  show  that  it 
was  not  necessary  in  this  case  to  prove  presentment  for  payment     la 
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those  oases,  the  person  insisting  on  the  want  of  presentment  was  not  a 
party  to  the  bill ;  bat  here  the  defendant  was  a  party  to  the  notes,  for 
they  were  payable  to  the  bearer  on  demand,  and  he  was  *the  ^^070-1 
holder  of  them,  and  when  snch  notes  are  passed  from  hand  to  l-  -> 
hand,  the  person  taking  them  mast  trace  his  right  through  the  former 
holder.  If  the  notes  had  been  given  to  the  plaintiff  at  the  time  when 
the  com  was  sold,  he  could  have  had  no  remedy  upon  them  against  the 
defeedant.  The  pluntiff  might  have  insisted  upon  payment  in  money. 
Bat  if  he  consented  to  receive  the  notes  as  money,  they  would  have  been 
taken  by  him  at  his  peril.  If  indeed  he  coald  show  fraud  or  knowledge 
of  the  maker's  insolvency  in  the  payer,  then  it  would  be  wholly  imma- 
terial whether  they  were  taken  at  the  time  of  sale  or  afterwards.  Here 
the  notes  were  given  to  him  in  payment  subsequently,  and  the  question 
iSi  Whether  they  operate  as  a  discharge  of  the  debt  due  to  the  plaintiff 
in  respect  of  the  com  ? 

The  rale  as  to  all  negotiable  instraments  is,  that  if  they  are  taken  in 
payment  of  a  pre-existing  debt,  they  operate  as  a  discharge  of  that  debt, 
unless  the  party  who  holds  the  instrament  does  all  that  the  law  requires 
to  be  done  in  (urder  to  obtain  payment  of  them.  Then  the  question  is. 
What  it  was  the  daty  of  the  plaintiff  to  do  in  order  to  obtain  payment 
of  these  notes  7  They  were  intended  for  circulation.  But  I  think  that 
he  was  not  bound  immediately  to  circulate  them,  or  to  send  them  into 
the  bank  for  payment;  but  he  was  bound,  within  a  reasonable  time  after 
he  had  received  them,  either  to  circulate  them  or  to  present  them  for 
payment.  Now,  here  it  is  conceded,  that  if  there  had  not  been  any 
insolvency  of  the  bankers,  the  notes  should  have  been  circulated  or  present- 
ed for  payment  on  the  Monday.  It  is  clear  that  the  plaintiff  on  that 
day  might  have  had  knowledge  that  the  bankers  had  stopped  payment, 
and  having  that  knowledge,  if  presentment  was  unnecessary,  he  had  then 
another  duty  to  perform.  In  consequence  of  the  negotiable  nature  of 
the  instmments,  it  became  his  duty  to  give  notice  to  the  party  who  paid 
him  the  notes,  that  the  bankers  had  become  insolvent,  and  that  he  the 
plaintiff  would  resort  to  the  defendant  for  payment  of  the  notes ;  and  it 
would  then  have  been  for  the  defendant  to  consider  whether  he  could 
transfer  the  loss  to  any  other^  person,  for  unless  he  had  been  guilty  of 
negligence,  he  might  perhaps  have  resorted  to  the  person  who  paid  him 
the  notes.  That  party  would,  however,  *be  discharged  if  he  r»Q74-i 
received  no  notice  of  non-payment,  or  of  the  insolvency  of  the  L  J 
bankers  till  a  week  after  he  had  paid  them  to  the  defendant.  The  neg- 
lect, therefore,  on  the  part  of  the  plaintiff  to  give  to  the  defendant  notice 
of  the  insolvency  of  the  bankers,  may  have  been  prejudicial  to  the 
defendant  The  law  requires  that  the  party  on  whom  the  loss  is  to  be 
thrown  should  have  notice  of  non-payment,  in  order  to  enable  him  to 
exercise  bis  judgment  whether  he  will  take  legal  measures  against  other 
parties  to  the  bill  or  note.  Now  here,  if  the  notes  had  been  returned  on 
the  Tuesday  to  the  defendant,  he  might  have  taken  steps  against  the 
bankers,  and  he  had  a  right  to  exercise  his  judgment  whether  he  would 
do  so  or  not,  although  they  had  stopped ;  or  he  might  have  had  a  remedy 
against  the  person  who  had  paid  him  the  notes.     It  may  be  hard  in  some 
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cases  that  the  entire  loss  should  fall  upon  any  one  indmdual ;  bat  it  in 
a  general  rale  applicable  to  negotiable  instraments,  and  not  to  be  relaxed 
in  particular  instances^  that  the  holder  of  sach  an  instrument  is  to 
present  promptly,  or  to  communicate  without  delay  notice  of  non-pay- 
ment^ or  of  the  insolvency  of  the  acceptor  of  a  bill  or  the  maker  of  a 
note,  for  a  party  is  not  only  entitled  to  knowledge  of  insolvency,  but  to 
notice  that  in  consequence  of  such  insolvency  he  will  be  called  upon  to 
pay  the  amount  of  the  bill  or  note.  The  case  of  Beeching  v.  Oower  is 
an  answer  to  the  whole  of  the  argument  for  the  plaintiff,  founded  upon 
the  fact  that  the  notes  were  paid  away  after  the  bank  had  stopped.  For 
these  reasons,  I  am  of  opinion  that  the  plaintiff  is  not  entitled  to  recover, 
and  that  a  judgment  of  nonsuit  ought  to  be  entered. 

HoLROTD,  J. — I  think  that,  under  the  circumstances  of  this  case,  the 
plaintiff  is  not  entitled  to  recover.  The  notes  were  paid  by  the  defendant 
and  received  by  the  plaintiff  as  money,  and  having  been  paid  and  received 
as  money,  and  both  parties  being  innocent,  and  the  notes  being  what 
they  imported  to  be,  it  seems  to  me  that  they  must,  according  to  the 
case  of  Miller  v.  Race,  operate  as  payment.  But  without  deciding  that 
the  plaintiff  was  debarred  in  the  first  instance  from  electing  to  consider 
them  either  as  negotiable  instruments,  or  as  money,  I  think  they  operated 
r»^7^1  ^  payment,  and  that  the  plaintiff,  ^by  not  taking  due  steps  to 
L  J  obtain  payment,  lost  his  right  to  return  them  to  the  party  from 
whom  he  received  them ;  for  although  bills  and  notes,  delivered  as  satis- 
faction of  a  debt,  do  not  in  general  operate  as  a  satisfaction,  unless  they 
turn  out  to  be  valuable,  yet  the  case  is  otherwise  if  due  steps  are  not 
taken  to  obtain  payment  from  the  party  who  is  in  the  first  instance  bound 
to  pay  them.  The  instruments  in  question  are,  in  point  of  law,  promis- 
sory notes,  and  therefore  due  diligence  ought  to  have  been  used  to  obtain 
payment,  and  if  payment  had  been  refused,  notice  ought  to  have  been 
given  of  that  refusal.  Now,  here  the  notes  were  not  presented  for  pay- 
ment. It  is  true,  that  at  the  time  when  the  plaintiff  ought  to  have  pre- 
sented them  for  payment,  the  bankers  had  become  insolvent ;  but  that 
being  so,  the  plaintiff  ought  then,  at  all  events,  to  have  given  notice  to 
the  defendant  that  the  bankers  had  become  insolvent ;  and  that  he,  the 
plaintiff,  therefore  required  him,  the  defendant,  to  pay  them.  Not  hav- 
ing done  soj  I  think  the  plaintiff  is  not  entitled  to  recover. 

LiTTLtDALE,  J. — ^I  think  the  plaintiff  is  not  entitled  to  recover.  If 
the  notes  were  taken  as  negotiable  instruments,  then  they  were  taken 
subject  to  a  condition  that  the  holder  would  do  all  that  was  required  to 
obtain  payment  in  that  case ;  and  they  ought  to  have  been  presented  for 
payment  within  a  reasonable  time,  or  at  least  notice  of  the  insolvency  of 
the  bankers  ought  to  have  been  given  to  the  defendant.  If  they  were 
taken  as  money,  absolutely  and  without  any  condition,  then  the  plaintiff 
took  them  for  whatever  they  might  be  worth.  It  would  be  otherwbe  if 
they  were  forged,  for  then  they  would  not  be  what  they  purported  to  be. 
But  here  they  were  what  they  purported  to  be.  I  think  that  there  is 
no  guarantee  implied  by  law  in  the  party  passing  a  note  payable  on  de- 
mand to  bearer,  that  the  maker  of  the  note  is  solvent  at  the  time  when 
it  is  so  passed.  Judgment  of  nonsait. 
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*THB    DRAWEE   OF   A   BILL,  BY    HIS   AOOEPTANOB,  IS   HELD  TO 

aUAEANTEE  THE  GENUINENESS  OP  THE  DRAWEE'S  SIGNATURE,  ^  ■' 

AND  CANNOT,  ON  THE  GROUND  OF  ITS  BEING  A  FORGERY,  RECOVER 
FROM  THE  PARTY  TO  WHOM  HE  HAS  MADE  PAYMENT ;  NEITHER  CAN 
THE  BANKER  OP  A  SUPPOSED  ACCEPTOR,  WHO  MAKES  PAYMENT  TO  A 
BONA  FIDE  ONEROUS  INDORSEE,  RECOVER  ON  THE  GROUND  THAT  THE 
ACCEPTANCE  IS  FORGED. 

L— PRICE   V.    NEAL.  rP 

Not.  16,  1762.— E.    3  Burr.  1334.     1  Bl.  R.  390. 

This  was  a  special  case  reserved  at  the  sittings  at  Oaildhall,  after 
Trinity  Term,  1762,  before  Lord  Mansfield. 

It  was  an  action  upon  the  case  brought  by  Price  against  Neal,  wherein 
Price  declares  that  the  defendant  Edward  Neal  was  indebted  to  him  in 
£80,  for  money  had  and  received  to  his  the  plaintiff's  use ;  and  damages 
were  laid  to  JSIOO.  The  general  issue  was  pleaded,  and  issue  joined 
thereon. 

It  was  proved  at  the  trial,  that  a  bill  was  drawn  as  follows : — <<  Leices- 
ter, 22d  November,  1760.  Sir,— -Six  weeks  after  date  pay  Mr.  Rogers 
Ruding,  or  order,  forty  pounds,  value  received  from  Mr.  Thomas  Plough- 
for,  as  advised  by.  Sir,  your  humble  servant,  Benjamin  Sutton.  To 
Mr.  John  Price,  in  Bush  Lane,  Cannon  Street,  London;"  indorsed  <^R. 
Ruding,  Antony  Topham,  Hammond  and  Laroche.  Received  the  con- 
tents, James  Watson  and  Son ;  witness,  Edward  Neal.'' 

That  this  bill  was  indorsed  to  the  defendant  for  a  valuable  considera- 
tion, and  notice  of  the  bill  left  at  the  plaintiff's  house  on  the  day  it  be- 
came due.  Whereupon  the  plaintiff  sent  his  servant  to  call  on  the 
defendant,  to  pay  him  the  said  sum  of  £40,  and  take  up  the  said  bill; 
which  was  done  accordingly. 

That  another  bill  was  drawn  as  follows :—«  Leicester,  1st  February, 
1761.  Sir, — Six  weeks  after  date  pay  Mr.  Rogers  Ruding,  or  order, 
forty  pounds,  value  received  for  Mr.  Thomas  Ploughfor,  as  advised  by, 
Sir,  your  humble  servant,  Benjamin  Sutton.  To  Mr.  John  Price,  in 
Bush  Lane,  Cannon  street,  London."  That  this  bill  was  indorsed  <<R. 
Ruding,  Thomas  Watson  and  Son.  Witness  for  Smith,  Right  and  Co." 
That  the  plaintiff  accepted  this  bill,  by  writing  on  it,  « Accepted,  John 
Price;"  and  that  the  plaintiff  wrote  on  the  back  of  it,  « Messieurs 
Freame  and  Barclay,  pray  pay  forty  pounds  for  John  Price." 

*That  this  biU  being  so  accepted  was  indorsed  to  the  defend-  r^ofjn^ 
ant  for  a  valuable  consideration,  and  left  at  his  bankers  for  pay-  l  J 
ment;  and  was  paid  by  order  of  the  plaintiff,  and  taken  up. 

Both  these  bills  were  forged  by  one  Lee,  who  has  been  since  hanged 
for  forgery. 

The  defendant  Neal  acted  innocently  and  bona  fide,  without  the  least 
privity  or  suspicion  of  the  said  forgeries  or  of  either  of  them,  and  paid 
the  whole  value  of  those  bills. 
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The  jury  found  a  verdict  for  the  plaintiff,  and  asseesed  damages  JC80, 
and  costs  40s.,  subject  to  the  opinion  of  the  Court  upon  this  question  :— 
<<  Whether  the  plaintiff,  under  the  circumstances  of  this  case,  can  recover 
back  from  the  defendant  the  money  he  paid  on  the  said  bills  or  either  of 
them?" 

Mr.  SUnoCf  for  the  Plaintiff,  argued  that  he  ought  to  recover  back  the 
money  in  this  action,  as  it  was  paid  by  him  by  mistake  only,  on  supposi- 
tion "That  these  were  true  genuine  bills;"  and  as  he  could  never  recover 
it  against  the  drawer,  because  in  fact  no  drawer  exists;  nor  against  the 
forger,  because  he  is  hanged. 

He  owned  that  in  a  case  at  Cruildhall,  of  Jenys  v.  Fawler,  et  al.,  (an 
action  by  an  indorsee  of  a  bill  of  exchange  brought  against  the  acceptor,) 
Lord  Raymond  would  not  admit  the  defendants  to  prove  it  a  forged  bill, 
by  calling  persons  acquainted  with  the  hand  of  the  drawer  to  swear  that 
they  believed  it  not  to  be  so;  and  he  even  strongly  inclined,  that  actual 
proof  of  forgery  would  not  excuse  the  defendants  against  their  own  ac- 
ceptance, which  had  given  the  bill  a  credit  to  the  indorsee. 

But  he  urged,  that  in  the  case  now  before  the  Court,  the  forgery  of 
the  bill  does  not  rest  in  belief  and  opinion  only,  but  has  been  actually 
proved,  and  the  forger  executed  for  it. 

Thus  it  stands  even  upon  the  accepted  bill.  Bi;t  the  plaintiff's  case 
is  much  stronger  upon  the  other  bill  which  was  not  accepted.  It  is  not 
stated,  «  That  that  bill  was  accepted  before  it  was  negotiated ;"  on  the 
contrary,  the  consideration  for  it  was  paid  by  the  defendant,  before  the 
plaintiff  had  seen  it.  Bo  that  the -defendant  took  it  upon  the  credit  of 
the  indorsers,  not  upon  the  credit  of  the  plaintiff;  and  therefore  the 
r*^7Rl  ^^^^^  ^P^°  which  *Lord  Raymond  grounds  his  inclination  to 
L  -I  be  of  opinion  "That  actual  proof  of  forgery  would  be  no  ex- 
cuse," will  not  hold  here. 

Mr.  Yates,  for  the  Defendant,  argued  that  the  plaintiff  was  not  entitled 
to  recover  back  this  money  from  the  defendant. 

He  denied  it  to  be  a  payment  by  mistake ;  and  insisted  that  it  was 
rather  owing  to  the  negligence  of  the  plaintiff,  who  should  have  Inquired 
and  satisfied  himself  "Whether  the  bill  was  really  drawn  upon  him  by 
Sutton  or  not."  Here  is  no  fraud  in  the  defendant,  who  is  stated  "  to 
have  acted  innocently  and  bonft  fide,  without  the  least  privity  or  suspi- 
cion of  the  forgery,  and  to  have  paid  the  whole  value  for  the  bills." 

Lord  Mansfield  stopped  him  from  going  on,  saying,  that  this  was 
one  of  those  cases  that  could  never  be  made  plainer  by  argument. 

It  is  an  action  upon  the  case  for  money  had  and  received  to  the  plain- 
tiff's use ;  in  which  action  the  plaintiff  cannot  recover  the  money,  unless 
it  be  against  conscience  in  the  defendant  to  retain  it,  and  great  liberality 
is  always  allowed  in  this  sort  of  action. 

But  it  can  never  be  thought  unconscientious  in  the  defendant  to 
retain  this  money  when  he  has  once  received  it  upon  a  bill  of  exchange 
indorsed  to  him  for  a  fair  and  valuable  consideration,  which  he  h^  bona 
fide  paid,  without  the  least  privity  or  suspicion  of  any  forgery. 

Bere  was  no  fraud,  no  wrong.  It  was  incumbent  upon  the  plaintiff 
to  be  satisfied  "That  the  bill  drawn  upon  him  was  the  drawer's  hand," 
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befiMre  he  ftcoepted  or  paid  it,  but  it  wus  not  incumbent  tipon  the  defend- 
ant to  inquire  into  it  Here  was  notice  given  by  the  defendant  to  the 
plainUff  of  a  bill  drawn  npon  him,  and  he  sends  his  servant  to  pay  it 
and  take  it  up.  The  other  bill  he  actually  accepts;  after  which  accept- 
ance the  defendant  innocently  and  bonft  fide  discounts  it.  The  plaintiiF 
lies  by  for  a  considerable  time  after  he  has  paid  these  bills,  and  then 
found  out  '<That  they  were  forged/'  and  the  forger  comes  to  be  hanged. 
He  made  no  objection  to  them  at  the  time  of  paying  them.  Whatever 
neglect  there  was,  was  on  his  side.  The  defendant  had  actual  encourage- 
ment from  the  plaintiff  ^himself  for  negotiating  the  second  bill,  r«q7Q*i 
from  the  pluntiff's  having,  without  any  scruple  or  hesitation,  ^  J 
paid  the  first;  and  he  paid  the  whole  value,  bona  fide.  It  is  a  misfor- 
tune which  has  happened  without  the  defendant's  fault  or  neglect.  If 
there  was  no  neglect  in  t^e  plaintiff,  yet  there  is  no  reason  to  throw  off 
the  loss  from  one  innocent  man  upon  another  innocent  man ;  but  in  this 
case,  if  there  was  any  fault  or  negligence  in  any  one,  it  certainly  was  in 
the  plaintiff,  and  not  in  the  defendant. 

PXE  Cub.    Bule — ^That  the  postea  be  delivered  to  the  defendant. 


XL— SMITH  V.   MERCER. 
Feb.  13, 1816^— E.    6  Taunt.  R.  76.    Eng.  GoiA.  Law  Beps.  vol.  1. 

Assumpsit  for  money  had  and  received,  and  on  the  other  money 
counts.  At  the  sittings  in  London  after  Michaelmas  Term,  1814,  before 
OiBBS,  C.  J.,  a  verdict  was  found  for  the  plaintifb  for  j6I20,  subject  to 
a  case. 

The  plaintifb  were  bankers  in  London,  with  whom  Maurice  Evans 
kept  cash;  the  defendants  were  bankers  at  Tunbridge,  and  were  bona 
fide  holders,  for  a  valuable  consideration,  paid  by  them  to  Peter  Le 
Souef,  of  a  bill  of  exchange,  drawn  on  15th  Feb.  1811,  by  Tho.  Temple,  at 
sixty-five  days'  date,  on  Maurice  Evans  for  £120,  payable  to  the  drawer's 
order,  and  indorsed  by  Temple  and  P.  Le  Souef.  The  bill,  when  it 
came  to  the  defendant's  hands,  appeared  to  be  thus  accepted  — <<  Smith, 
Payne,  and  Smiths,  Maurice  Evans."  This  acceptance  was  forged. 
Before  the  bill  was  due,  the  defendants  indorsed  the  same,  and  sent  it 
with  their  indorsement  thereon  to  their  corresponding  bankers  and 
agents  in  London,  Spooner  and  Co.,  to  be  received  for  them  at  maturity. 
Upon  the  bill  being  presented  by  Spooner  and  Co.,  to  the  plaintiffs  for 
payment  on  the  28d  of  April,  when  it  became  due,  they  immediately 
paid  the  amount  to  Spooner  and  Co.,  who  paid  the  amount  in  account  to 
the  defendants,  all  the  parties  being  at  the  time  equally  ignorant  r:|.qQn-i 
of  the  forgery.  The  plaintiffs  sent  the  bill  to  *  Evans  at  the  *•  J 
usual  time,  with  the  other  vouchers  of  payments  made  for  him,  and 
Evans  immediately  returned  the  same  to  them  as  forged,  and  refused  to 
allow  the  payment  thereof  as  a  payment  made  on  his  account.  The 
plaintifis,  upon  discovering  the  forgery,  on  the  80th  of  April,  1814,  gave 
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notice  to  tlie  defendants  that  the  acceptance  was  forged^  and  reqolied  the 
defendants  to  repay  the  money,  which  they  refused  to  do. 

Lensy  Serjt.;  for  the  Plaintiffii. — ^No  cironmstances  of  this  case  take  it 
out  of  the  general  rule,  that  the  plaintifiGs  have  paid  to  the  defendants  a 
sum  of  money  upon  a  consideration  which  has  failed,  and  are  therefore 
entitled  to  recover  it  back.  The  plaintiffs  have  done  no  act  tending  to 
give  authenticity  to  this  forged  instrument,  they  have  merely  paid  it 
when  it  was  presented.  This  case  is  governed  by  those  wherein  the 
question  was  fully  considered,  of  Jones  v.  Kyde,  5  Taunt.  489,  and 
Bruce  v.  Bruce,  5  Taunt.  495,  particularly  by  the  last  of  them.  [Gibbs, 
C.  J.,  observed  that  the  latter  case  could  not  be  used  as  an  authority  in 
this,  to  the  extent  intended.  It  was  there  held,  that  since  the  Victual- 
ling Office  had  received  the  money  back  from  the  Bank  of  England,  and 
the  Bank  of  England  had  received  it  back  from  the  plain t]&,  the  plain- 
tiffs might  recover  from  the  defendants.  The  defendants'  argument  there 
was,  that  the  plaintiff,  who  had  improvidently  submitted  to  a  demand 
which  could  not  have  been  enforced  against  him,  did  not  thereby  acquire 
a  right  to  sue  the  defendant.  The  answer  given  was.  That  the  bill  was 
still  to  be  considered  in  the  light  of  an  unpaid  bill,  which  the  defendant 
had  put  off  on  the  plaintiff  as  a  good  bill,  but  which  proved  to  be  forged. 
There  were  also  some  circumstances  which  made  the  Court  doubt  whether 
that  case  fell  within  the  general  law,  and  which  made  it  distinguishable 
from  Price  v.  NeaL]  This  case  also  is  distinguishable  from  Price  v.  Neal, 
in  which  the  judgment  proceeded  on  the  ground  that  the  plaintiff  had,  by 
his  own  act  in  paying  the  first  bill,  positively  encouraged  the  defendant 
to  take  the  second  as  genuine,  and  therefore  had  precluded  himself  from 
recovering  back  the  money.  But  in  this  case  the  plaintiff  are  not 
drawees,  nor  do  they  accept  the  bill,  or  add  any  credit  to  it,  for  it  is  not 
r*q^11  ^^S^^^^^^^  beyond  them;  they  ^merely  pay  it  when  presented, 
L  J  which  is  far  short  of  saying  that  it  was  the  acceptance  of  Evans; 
and  their  act  in  paying  it,  being  long  subsequent  to  the  defendants' 
taking  the  bill,  could  have  no  influence  on  their  minds. 

Best^  Serjt.,  for  the  Defendants. — The  case  of  Jones  v.  Ryde,  and 
Bruce  v.  Bruce,  do  not  conflict  with  Price  v.  Neal.  And  this  case 
ranges  itself  with  the  latter.  It  was  the  peculiar  duty  of  the  plainti£&, 
as  the  bankers  of  Evans,  to  be  conversant  with  his  signature.  The  de- 
fendants had  no  means  of  becoming  acquainted  with  his  handwriting. 
In  Price  v.  Neal,  the  judgment  of  the  Court  did  not  turn  upon  the  en- 
couragement given  by  the  plaintiff  to  the  circulation  of  the  bill,  but  on 
the  mere  fact  of  his  paying  it,  for  the  plaintiff  never  accepted  the  first 
bill,  but  merely  sent  his  servant,  upon  notice  of  the  bill  being  due,  to 
take  it  up  and  pay  it,  which  could  not  operate  as  an  encouragement  to 
the  holder's  prior  act  of  taking  the  bill.  The  case  on  the  second  bill, 
which  the  plaintiff  actually  accepted,  was  abandoned  by  the  plaintiff's 
counsel;  and  Lord  Mansfield's  observation,  that  the  plaintiff  had  en- 
couraged the  defendant  to  take  it,  applies  to  the  second  bill  only,  which 
is  wholly  dissimilar  to  this  case.  In  the  report  in  Blackstone,  the  Court 
lays  stress  on  the  circumstance,  most  appropriate  to  the,  present  case, 
that  the  plaintiff  is  the  only  person  who  knows  the  drawer's  handwriting. 
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There  is  equal  hardship  on  the  plaiDti&  and  on  the  defendants,  hut  the 
negligence  is  in  the  plaintiffs,  not  in  the  defendants,  and  where  the  negli- 
gence is,  whether  more  or  less  in  degree,  there  the  loss  ought  to  fall. 
The  Court  will  not  measure  degrees  of  negligence ;  if  there  be  any  negli- 
gence in  the  plaintiffis,  they  are  precluded  from  recovering;  hut  it  is  not 
only  some,  but  an  extreme  degree  of  negligence  in  a  banker,  not  to  know 
the  handwriting  of  his  customers.  Here  then,  as  in  Price  v.  Neal,  is  an 
admission  of  the  genuineness  of  the  bill  by  a  person  competent  and  re- 
quired to  know  the  handwriting,  and  the  cases  only  differ  in  the  imma- 
terial circumstance,  that  in  the  one  the  drawer's,  and  in  the  other  the 
acceptor's  hand  is  forged.  The  person  who  takes  a  bill  before  it  is 
mature,  does  not,  by  taking  it,  recognise  it  as  a  genuine  bill,  nor  r«qQo-i 
is  it  incumbent  on  him  ^before  its  maturity  to  inquire  of  the  ^  •> 
payee  as  to  its  authenticity;  but  the  person  who  delivers  it  over  to  him 
does  represent  and  warrant  it  to  be  a  genuine  bill. 

LenSf  in  reply. — In  Price  v.  Neal,  the  plaintiff's  counsel  argued  for 
his  right  to  recover  on  both  the  bills.  It  cannot  be  deemed  extreme 
negligence  that  every  banker's  clerk  does  not  know  how  to  discover  all 
forgeries,  many  of  which  are  not  without  great  nicety  and  difficulty  dis- 
eemed.  In  clones  v.  Ryde  the  forgery  was  easy  to  be  discovered,  for 
the  words  ''eight  hundred,'^  in  letters,  were  left  unaltered.  There  was 
no  mode  of  discovering  this  till  the  vouchers  were  returned  to  Evans  by 
the  plaintiffs.  But  neither  has  there  been  any  negligence  here,  nor 
have  the  defendants  lost  anything  by  the  delay;  for  if  this  forgery  had 
been  sooner  discovered,  the  defendants  would  have  had  no  civil  remedy 
against  the  author  of  it,  for  the  debt  would  be  merged  in  the  felony. 
Nothing  which  the  plaintiffs  have  done  has  deteriorated  the  condition  of 
the  defendants,  wherein  is  a  strong  distinction  between  this  case  and 
Price  V.  Neal.  Here  is  only  the  bare  act  of  paying  the  bill,  which  is 
very  far  short  of  accepting  it,  or  of  representing  for  the  guidance  of  an- 
other that  it  is  genuine.  It  will  not  therefore  militate  with  the  case  of 
Price  Y.  Neal,  to  decide  this  in  favour  of  the  plaintiffs. 

Our.  adv.  vuU. 

On  this  day  the  Court  delivered  their  opinions  seriatim. 

Dallas,  J.,  recapitulated  the  facts  of  the  case,  after  which  he  thus 
proceeded : — ^It  is  stated  in  the  case  that  all  the  parties  at  the  time  of 
payment  of  the  bill  were  equally  ignorant  of  the  forgery;  and  the  ques- 
tion is.  On  whom  the  loss  ought  to  fall?  And  though  the  facts  are  not 
precisely  the  same,  I  think  the  case  of  Price  v.  Neal  furnishes  a  rule 
which  ought  to  govern  the  present.  The  case  of  Price  v.  Neal  was  in 
substance  this :— Two  bills  had  been  drawn,  the  first  was  only  presented 
when  due;  the  second,  drawn  some  time  after  the  first,  was  accepted,  and 
paid  when  due.  Both  proved  to  be  forgeries  as  to  the  handwriting  of 
the  drawer;  and  the  plaintiff  who  had  paid  them  contended,  that  having 
paid  by  mistake,  he  was  entitled  *to  recover  back  the  money  r,|cgoq-i 
from  the  indorsee,  who  was  an  innocent  and  bon&  fide  holder,  t  -I 
As  to  the  facts  of  this  case,  it  may  be  necessary  to  distinguish,  before 
adverting  to  the  judgment  of  the  Court.  The  first  bill  had  not  derived 
additional  credit  from  the  acceptance,  for  it  had  not  been  accepted;  but 
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the  second  bill  had  been  accepted,  and  was  therefore  diJSerent  in  this 
respect.    The  action  was  brought  to  recover  back  the  amount  of  both 
bills.   For  the  plaintiff,  the  argument  at  the  bar  proceeded  on  the  ground 
of  payment  by  mistake;  but  Uie  first  bill  was  said  to  stand  upon  ground 
even  stronger  than  the  second,  inasmuch  as  when  negotiated  it  had  not 
been  accepted,  and  therefore  was  not  taken  upon  the  credit  of  the  ac- 
ceptor. In  the  judgment  of  the  Court  the  two  bills  are  also  distinguished, 
but  the  dbtinction  does  not  lead  to  any  difference  of  conclusion;  for  the 
defendant  was  adjudged  to  retain  as  to  both,  and,  as  it  seems,  partly  on 
two  grounds :  Ist,  Of  neglect  in  the  plaintiff;  2dly,  That  supposing  no 
neglect,  the  loss  ought  not  to  be  shifted  from  one  innocent  man  upon 
another.     With  the  latter  ground  I  shall  not  interfere  upon  the  present 
occasion,  for  the  former  goes  the  whole  length  of  reaching  this  case. 
And  to  see  that  it  does,  it  is  only  necessary  to  ask  what  was  the  neglect  f 
The  answer  must  be,  the  having  paid  when  due  caution  would  have  pre- 
vented such  payment.     If  an  acceptor  is  then  bound   to  know  the 
drawer's  handwriting,  is  it  less  the  duty  of  a  banker  to  know  the  hand- 
writing of  his  customer?    In  degree,  it  is  more  so;  for  he  sees  it,  proba- 
bly, every  day.   I  consider,  therefore,  the  payment  of  this  bill  as  a  want 
of  due  caution  on  the  part  of  the  plaintifi.     But  to  distinguish  it  from 
Price  V.  Neal,  it  is  said,  payment  by  the  bankers,  after  it  became  due, 
did  not  add  to  its  credit  or  negotiability;  so  it  was  with  the  first  bill  in 
the  case  of  Price  v.  Neid,  yet  this  made  no  difference.     Is  it,  however, 
productive  of  no  injury  to  any  of  the  parties  on  the  bill?  Suppose  Smith 
and  Co.  had  not  paid  it,  it  would  have  been  immediately  returned  to 
Spooner,  and  by  him  to  Le  Souef  the  indorser,  and  it  might  have  been 
recovered  or  put  in  suit.     But  the  effect  of  the  delay  has  been  to  give 
him  an  extended  credit;  and  how  am  I  able  to  say  that  his  situation  in 
r*itft41  the  intermediate  time  may  not  have  undergone  such  a  change  as 
L        J  to  render  him  incapable  *of  paying  what  he  could  have  paid  upon 
proper  notice  and  demand  ?     Nor  do  I  think  it  will  be  an  answer  to  ob- 
serve that  nothing  of  this  sort  is  stated  in  the  case;  for  the  plaintiffs  had 
no  right  to  cast  upon  the  defendants  the  burthen  of  such  proof,  which, 
in  point  of  law,  if  the  fact  had  existed,  and  could  have  made  any  differ- 
ence, it  was  for  themselves  to  produce.    The  ground,  therefore,  on  which 
I  rest  my  opinion,  and  to  which  I  wish  to  confine  it,  is  the  want  of  due 
caution  in  having  paid  the  bill,  the  effect  of  which  has  been  to  give  time 
to  different  parties,  which  the  plaintiffs  were  not  authorized  to  do. 

Chambre,  J. — I  think  the  plaintiffs  are  in  this  case  entitled  to  re- 
cover. The  bill  appears  drawn  in  the  name  of  Thomas  Temple,  payable 
to  himself  or  order,  directed  to  Maurice  Evans,  and  indorsed  by  Temple. 
The  next  indorser  is  Peter  Le  Souef,  and  it  appears  that  the  bill  had  the 
forged  acceptance  on  it  when  it  was  in  his  hands,  and  in  that  state  he 
indorsed  it,  and  the  defendants  received  it  from  him  for  a  valuable  con- 
sideration, bon^  fide  paid  to  him  by  the  defendants.  The  forged  accept- 
ance purported  to  make  the  bill  payable  at  the  plaintiffs',  who  were  the 
bankers  of  the  supposed  acceptor  in  London.  The  defendants,  in  order 
to  receive  the  money  for  which  the  bill  was  given,  indorsed  it,  and  sent 
it  to  their  bankers  in  town,  who  sent  it  to  the  plaintiffs,  and  they  imme- 
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diately  paid  it,  under  the  supposition  that  they  were  directed  so  to  do  by 
Evans.     At  what  particular  period  the  forgery  was  committed,  aQd  who 
was  then  the  holder  of  the  bill,  is  not  stated ;  but  it  is  stated  that  the 
parties  at  the  time,  meaning,  I  suppose,  the  plaintiffs,  the  defendants, 
and  their  bankers,  were  equally  ignorant  of  the  forgery.     About  a  week 
afterwards,  the  plaintiffs  sent  the  bill  as  a  voucher  to  Evans,  and  he, 
finding  out  the  forgery,  refused  to  allow  the  payment,  and  sent  back  the 
bill  to  the  plaintiffs.     The  plaintiffs  then  gave  the  defendants  notice  that 
the  acceptance  was  forged,  and  required  the  money  to  be  repaid.     Upon 
these  facts  the  present  action  is  brought,  and  it  is  brought  on  the  gene- 
ral principle  that  when  money  not  really  due  is  paid  by  mistake,  it  is 
recoverable  in  this  form  of  action.    In  this  case  the  money  has  been  paid 
without  any  consideration,  and  under  a  mistake;  *and  not  only  r^^qo^-i 
under  a  mistake,  but  under  a  representation  made  to  the  plain-  ^        J 
tiffs  by  the  defendants,  who  indprsed  the  bill  with  that  forged  acceptance 
on  it,  that  the  plaintiffs  were  required  and  directed  so  to  pay  it  by  the 
person  whose  agents  they  were  in  money  transactions.     Cases  undoubt- 
edly may  exist  that  form  exceptions  to  the  general  rule.     Such  arc  cases 
respecting  bills  of  exchange,  under  circumstances  wherein  th.e  doctrine 
might  produce  injurious  consequences  in  that  species  of  negotiation,  and 
particularly  where  the  party  claiming  restitution  has  himself,  though  in- 
nocently, given  credit  to  the  instrument  By  his  own  previous  acceptance 
or  indorsement.     There  the  party  who  wants  to  recover  back  his  money, 
has  himself  given  a  kind  of  warranty  to  subsequent  takers,  and  will  not 
be  permitted  to  recover  against  those  who  have  innocently  received  the 
money  claimed  to  be  due  on  such  bills.     The  case  of  Jenys  v.  Fowler,  2 
8tr.  946,  is  alluded  to  both  in  Blackstone's  and  Burrow's  reports  of 
Price  V.  Neal.     That  was  a  case  where  the  acceptor  was  not  permitted  to 
prove  the  forgery  of  the  bill  he  had  accepted,  for  the  reason  given  by 
Lord  Raymond,  0.  J.,  that  it  would  be  dangerous  to  negotiable  notes. 
Blackstone  says,  the  demand  on  the  accepted  bill  in  Price  v.  Neal,  was, 
on  the  authority  of  that  case,  given  up  by  the  plaintiff's  counsel,  and  I 
cannot  well  understand  why  the  reasons  which  relate  thereto  are  introduced 
into  the  consideration  of  the  court  on  the  other  bill  in  Price  v.  Neal ; 
but  the  other  part  of  that  case,  which  relates  to  the  bill  not  accepted, 
was  there  the  subject  of  the  decision  of  the  court,  and  is  relied  on  in  the 
present  case  as  an  authority  for  the  defendants.     Blackstone,  J.,  has  in 
his  report  rather  jumbled « together  the  observations  applicable  to  the 
case  on  one  of  the  bills  with  those  applicable  only  to  the  other.    Among 
other  things,  the  acceptance  is  relied  on  as  applicable  to  both.     All  that 
he  makes  the  Court  say  respecting  the  unaccepted  bill,  is,  « The  negli- 
gence in  the  plaintiff  (who  had  taken  up  the  forged  bill)  is  greater  than 
can  possibly  be  imputed  to  the  defendant."     That  is  a  singular  subject 
of  calculation.     He  says,  "Where  the  loss  has  fallen,  there  it  must  lie; 
one  innocent  man  must  not  relieve  himself  by  throwing  it  on  another.'' 
So  I  should  say  here.     The  defendants  have  paid  their  money  for  that 
which  is  "^of  no  value ;  they  have  thereby  sustained  a  loss,  and  r;Kqn/>-. 
they  ought  not  to  be  permitted  to  throw  that  loss  upon  another  I-         -I 
innocent  man,  who  has  done  no  act  to  mislead  them ;  and  still  (ess  ought 
May,  1854.— 18 
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they  to  be  so  permitted,  where,  instead  of  being  misled  by  any  act  of 
the  plaintiffs,  they  themselves  have  given  the  appearance  of  authenticity 
to  the  instrument  by  their  own  indorsement,  which  was  a  sort  of  warranty 
of  its  genuineness  at  a  time  when  the  forged  acceptance  made  a  part  of 
the  instrument.     The  report  of  the  case  in  Burr,  is  fuller.     It  speaks 
of  the  liberality  of  the  action  for  money  had  and  received,  and  puts  the 
case  upon  the  ground  that  the  defendant  might  conscientiously  retain  the 
money,  not  because  it  was  his,  but  because  he  has  hold  of  it  without 
any  fraudulent  intent.     How  he  can  satisfy  his  conscience  by  keeping 
that  which  is  not  his,  I  cannot  tell,  but  it  is  better  not  to  encourage  too 
far  this  latitude  of  conscience.     The  matter,  however,  has  been  lately 
discussed  and  decided  in  this  Court  in  the  two  cases  of  Jones  v.  Kyde 
and  Bruce  v.  Bruce,     (Here  the  learned  Judge  stated  the  case  of  Jones 
V.  Ryde.)    A  great  part  of  the  doctrine  of  Price  v.  Neal  seems  in  that 
case  to  be  wholly  repudiated  by  the  Court.     Fenn  v.  Harrison,  8  T.  B. 
757,  was  there  cited ;  and  my  Lord  Chief  Justice  says,  « It  is  true,  that 
if  he  who  negotiates  a  bill  does  not  indorse  it,  he  does  not  subject  him- 
self to  that  responsibility  which  the  indorsement  would  bring  on  him, 
viz.,  to  an  action  to  be  brought  against  him  as  indorser,  but  he  does  not 
get  rid  of  that  responsibility  which  arises  from  his  passing  off  an  instra- 
ment  of  no  value,  and  receiving  value  for  it '"  and  he  compared  it  to  the 
case  of  paying  away  forged  bank-notes.     My  brother  Heath  there  ad- 
yerts  to  what  is  said  by  Lord  Eenyon,  that  the  person  paying  under  such 
circumstances  is  entitled  to  recover  back  the  money,  and  he  refers  to 
Gripps  V.  Beade,  6  T.  B.  606;  and  my  brother  Dallas  refers  to  the 
same  case,  and  concurs  with  the  rest  of  the  Court.     Bruce  v.  Bruce  is 
a  still  stronger  case.     There  the  bill  was  actually  paid,  but  the  Court 
said  they  could  not  distinguish  it  from  the  case  before  decided.     It  is 
said  in  this  case  the  negligence  varies  it;  what  was  the  negligence? 
How  perfect  the  forgery  was,  we  do  not  know.     Some  forgeries  will  de- 
ceive the  party  whose  name  is  forged.     Did  the  plaintiffs  omit  any 
r*3871  *^^S^^®  ^^  reasonable  diligence  which  lay  within  iheir  power? 
L        -1  Evans,  when  the  bill  was  sent  to  him,  could  not  be  deceived ;  he 
must  know;  he  detected  the  forgery,  and  gave  immediate  notice;  where 
then  is  the  negligence  ?     The  bill  had  done  its  office,  had  ceased  to  be 
negotiated.     It  is  not  like  bills  which  have  to  go  further  in  circulatioii. 
I  cannot  therefore  think  this  was  a  case  of  gross  negligence  in  the  phdn- 
tiffs.     The  situation  of  the  plaintiffis  is  extremely  materiaL     They  are 
no  parties  to  this  bill,  neither  drawers,  acceptors,  nor  payees.     They  are 
not  purchasers  of  the  bill ;  they  never  had  any  property  in  it ;  they  are 
mere  servants  and  agents  of  the  payees ;  it  is,  as  to  them,  a  payment 
under  a  supposed  authority,  which  does  not  exist.     It  falls  within  the 
general  principle.     My  opinion,  therefore,  is,  that  the  plaintifiis  are  enti- 
tled to  recover. 

Heath,  J. — ^I  am  of  opinion  that  a  nonsuit  ought  to  be  entered.  I 
agree  that  this  is  a  case  of  money  paid  without  consideration,  and  I  agree 
in  the  general  principle,  that  money  paid  without  consideration  upon  an 
instrument  which  proves  to  be  of  no  value,  may  be  recovered  back;  but 
there  are  particular  circumstances  in  this  case  which  materially  alter. 
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and  take  this  case  out  of  the  general  prineiple.  If  Eyaas  had  paid  the 
bill,  it  is  clear  he  wovild  haye  been  boiond.  Oan  an  agent  be  in  a  better 
aituation  than  his  principal  ?  As  between  Evans  and  the  agent,  it  may 
be  a  question  whether  the  latter  kept  within  the  scope  of  his  authority; 
but  as  to  the  rest  of  the  wotld,  it  is  the  same  thing  whether  it  be  the  act 
of  Evans  or  of  his  agent.  It  would  be  strange,  if  in  an  action  by  Evans 
liimself  he  ought  to  be  nonsuited;  and  that  if  the  action  be  by  the  agent, 
he  should  recover.  The  situation  of  bankers  is  most  peculiar;  they  are 
bound  to  know  the  hand-writing  of  their  customers.  If  the  law  were 
otherwise,  merchants  making  their  bills  payable  at  their  bankers  would 
have  this  extraordinary  advantage,  that  if  a  forgery  be  imposed  on  their 
bankers,  the  principal  would  not  be  the  sufferer  by  it;  whereas,  if  it  were 
imposed  on  themselves,  they  must  bear  the  loss,  and  so  would  exempt 
themselves  from  that  liability  which  would  rest  on  them  if  they  them- 
selves transacted  their  own  business. 

♦GiBBB,  C.  J. — ^I  concur  in  opinion  with  my  brothers  Heath  p^ooo-i 
find  Dallas.  A  narrow  and  particular  ground  is  with  me  con-  I-  J 
elusive  on  this  case.  If  the  acceptance  had  been  genuine,  and  the  plain- 
tiffs had  refused  payment,  the  defendants  had  their  remedy  against  the 
enpposed  acceptor ;  or  if  they  failed  to  obtain  the  amount  from  him^ 
they  had  their  remedy  against  the  prior  parties  on  the  bill.  The  accept- 
aaee  carried  with  it  an  order  on  the  bankers  of  the  supposed  acceptor  to 
pay  the  money;  it  purported  to  be  an  order  of  Evans,  whose  bankers  the 
plaintiffs  were.  It  was  incumbent  on  them  to  see  to  the  reality  of  that 
order  before  they  obeyed  it;  and  if,  by  obeying  it,  they  are  sufferers, 
they  ought  not  to  throw  on  another  a  loss  accruing  without  fault  of  his. 
See  the  circumstances !  The  defendants  present  the  bill  for  payment, 
and  it  is  paid  to  them.  The  money  remained  in  their  hands  without 
demand  made  on  them  for  it,  from  the  23d  of  April  to  the  30th  of  April; 
the  forgery  being  then  discovered,  the  plaintiffis  demand  it  back  from  the 
defendants.  If  the  plaintiffs  had  originally  refused  to  pay  this  money, 
the  holder  would  immediately  have  given  notice  to  the  drawer  and  to  the 
immediate  indorser,  which  would  have  been  transmitted  to  the  first  in- 
dorser  and  drawer.  In  consequence  of  the  bill  being  paid,  the  defend- 
ants continued  to  have  the  money  in  their  hands  till  the  30th  of  April. 
I  think  it  was  then  too  late  for  the  ddbndants  U^  ^ve  notice  to  the  prior 
parties ;  and  by  not  having  given  such  notice,  they  lost  their  remedy 
against  those  parties.  If  a  person  liable  on  a  bill  does  not  receive  notioe 
within  a  reasonable  time,  he  is  discharged  for  want  of  such  notice.  Here 
Tempk  was  discharged;  by  whose  default?  By  the  plaintiffsM  The 
defendants,  while  the  bill  continued  paid,  could  not  have  given  notice  to 
him,  for  the  bill  was  not  then  dishonoured ;  and  aa  the  defendants  have 
lost  that  opportunity  by  the  negligence  of  the  plaintiffs,  the  latter  can- 
not recover  back  the  money  from  the  former.  I  have  put  the  case  on 
the  express  point  that  by  the  acta  of  the  plaintiffs  the  defendants  are  put 
in  a  worse  situation ;  but  I  do  not  mean  thereby  to  express  my  dissent 
from  the  larger  ground  on  which  the  case  has  been  put  by  my  brothers 
Heath  and  Dallas;  but  I  think  the  ground  on  which  I  have  put  it  is 
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P^oQQ-i  alone  a  sufficient  answer  to  all  the  arguments  *tliat  have  been 
L        -I  used;  and  is  sufficient  to  warrant  us  in  giving 

Judgment  of  nonsuit. 


THE  HOLDER  OF  A  BILL  WHO  TRANSFERS  IT  FOR  VALUE,  EITHER  BY  IN- 
DORSEMENT OR  BY  DELIVERY,  IS  HELD  TO  GUARANTEE  THE  GENUINE- 
NESS OF  THE  BIIL. 

JONES   V.    RYDE. 

Hay  4,  IS14.— E.    5  Taunt.  488.    £ng.  Com.  Law  Beps.  vol.  1. 

This  was  an  action  of  asgurnpsit  for  money  had  and  received,  which 
was  tried  at  the  sittings  in  London,  after  Michaelmas  Term,  1813,  before 
Mansfield,  G.  J.,  when  a  verdict  was  found  for  the  plaintiffs,  damages 
jSlOOO,  subject  to  a  case,  which  in  substance  was,  that  the  defendants, 
who  were  bill-brokers,  were  possessed  of  a  navy-bill  which  purported  to 
have  been  issued  by  the  Transport  Board,  and  to  bear  date,  and  have 
been  registered  on  the  17th  of  July,  1813,  and  to  be  payable  on  the 
15th  of  October,  1813,  and  to  be  drawn  on  the  treasurer  of  the  navy  in 
pursuance  of  a  charter-party  of  25th  June,  1808,  made  with  Messrs. 
Bell  and  Hobbs  on  behalf  of  the  owners  of  the  Wolga,  Ward  master, 
hired  to  serve  His  Majesty  as  a  transport,  for  payment,  ninety  days  after 
date,  to  Bell  and  Hobbs,  or  their  order,  of  £1875,  and  more  to  them, 
for  interest  thereon,  from  7th  July  to  5th  October  following,  when  that 
bill  would  become  due,  being  ninety  days,  at  dd,  per  cent,  per  diem, 
£19,  16«.  lOd.,  together,  ^1884,  16«.  lOd. 

£1884    16  10 
Deduct  property-tax,  1    19    9 


jei883    16    3 


In  both,  the  sum  of  eight  hundred  and  eighty-four  pounds  sixteen  shil- 
lings^ and  tenpence.  On  the  23d  of  August,  the  defendants  discounted 
r*390'l  ^^^^  ^^^^  with^K^  plaintiffs,  who  were  *stock  and  bill  brokers; 
L  -I  they,  calculatingthe  interest  upon  dS1883,  16«.  3(Z.,  the  apparent 
amount  of  the  bill,  for  fifty-three  days,  from  23d  August  to  15th  Octo- 
ber inclusive,  to  be  £13, 13<.  Qd.,  then  paid  the  defendants  £1870,  2s. 
9d.  as  the  difference,  and  received  from  them  the  bill.  On  27th  August, 
the  plaintiffs  discounted  the  same  bill  with  Williams,  who,  calculating 
the  interest  upon  the  same  apparent  amount  for  forty-nine  days,  from 
that  day  to  the  15th  of  October,  to  be  £12, 12«.  10^.,  paid  them  £1871, 
3«.  bd,  as  the  difference,  and  received  from  them  the  bill.  The  bill 
issued  from  the  Transport  Office  for  ^6884,  16a.  lOd,  only,  but  before 
the  23d  of  August  some  person  had  altered  it  by  prefixipg  the  figure  1 
to  the  figures  £884,  16«.  10^.,  and  ^6883,  16s.  3c^.,  in  the  several  places 
where  those  sums  occurred,  and  by  prefixing  the  same  figure  1  to  each 
of  the  dates  7th  July  and  5th  October,  so  that  before,  and  when  it  was 
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disooanted  by  the  several  above-mentioDed  parties,  who  were  all  uncon- 
soioas  of  the  alteration,  it  had  thereby  acquired,  in  the  particulars 
altered,  the  appearance  of  a  bill  for  the  net  sum  of  d61883,  IQs.  M.^ 
dated  17th  July,  and  payable  15th  October.  On  6th  October,  Williams 
presented  it  at  the  Navy  Pay  Office  for  payment,  which  was  refused  on 
account  of  the  alterations.  Upon  the  requisition  of  the  CommissionerSi 
Williams  deposited  with  them,  without  the  knowledge  of  the  defendants, 
the  altered  bill ;  and  in  lieu  of  it  accepted  from  them  a  new  bill  for  the 
original  amount,  and  received  in  discharge  thereof,  J6883,  16s,  Sd.j  after 
allowing  £1,  Os.  Id.  for  the  property-tax  charged  on  the  interest.  Wil- 
liams thereupon  demanded  of  the  plaintiffs  repayment  of  JS1000|  the 
difference  between  the  sum  he  had  received  from  the  Navy  Pay  Office 
and  the  sum  he  had  paid  for  the  bill  to  the  plaintiffs,  which  they  repaid 
him,  and  brought  the  present  action  to  recover  from  the  defendants  the 
like  difference  of  £1000. 

Lens,  Serjt.,  contended  that  the  plaintiffs  were  entitled  to  recover, 
because  to  the  extent  of  £1000,  the  consideration  upon  which  they  had 
paid  the  money,  had,  without  fraud  or  blame  attaching  on  either  side, 
failed.  The  plaintiffs  did  not  intend  to  speculate  on  the  value  of  the  bill| 
both  parties  assumed  the  *value  as  a  known  quantity,  subject  to  r^oqin 
no  hazard  except  the  insolvency  of  the  parties.  Price  v.  Neal,  L  -I 
8  Burr.  1354,  was  very  distinguishable,  for  there  the  acceptor,  who  of 
all  persons  in  the  world  ought  to  be  most  conversant  with  his  own 
handwriting,  acknowledged  the  forged  acceptance  to  be  his  and  paid  it. 
[OiBBS,  C.  J.,  ace]  The  plaintiffs  had  not  in  this  case  the  same  facility 
of  knowing  whether  the  material  parts  of  this  bill  were  genuine. 

Vaughan,  Serjt.,  contra. — This  money  having  been  paid  in  mutual 
ignorance  of  the  facts,  and  without  fraud  on  either  side,  there  being 
equal  equity,  and  equal  diligence  on  both  sides,  potior  est  conditio  pos^ 
tidenHi,  and  he  may  retain.  This  instrument  passes  without  indorse- 
ment, by  delivery  only  ]  the  transaction  was  a  mere  sale  of  the  bill  for 
d61870  29,  9d.y  the  plaintiff  not  requiring,  and  the  defendant  not  giving 
any  indorsement,  warranty,  or  other  security ;  the  vendee  passes  it  into 
the  hands  of  Williams,  who,  on  discovering  the  defect,  adopted  and  made 
the  bill  his  own,  for  he  did  not  give  any  information  to,  or  make  any 
demand  on  the  plaintiffs  or  the  defendant,  but  at  his  own  peril  compro- 
mised with  government,  and  voluntarily  gave  up  the  bill,  without  trying 
to  enforce  it,  and  therefore  could  not  compel  any  repayment  from  the 
plaintiffs ;  Williams  ought  to  have  retained  the  instrument,  and  endea- 
Toured  to  recover  the  whole  apparent  contents  against  government ;  if 
he  had  failed  therein,  there  might  be  some  pretence  for  his  and  the 
plainti&'  attempts  to  recover  from  those  from  whom  they  had  taken  it, 
but  as  he  voluntarily  gave  up  the  security,  he  was  not  entitled  to  recover 
from  the  plaintiffs ;  and  if  they,  the  plaintiffs,  have  refunded  any  money 
to  Williams,  they  have  paid  it  in  their  own  wrong,  and  cannot  recover 
it  from  the  defendants,  who  came  to  the  bill  by  the  delivery  of  a  person 
since  executed  for  the  forgery,  and  against  whom  they  can  never  recover 
over;  Bree  v.  Holbech,  Doug.  655.  Upon  sale  of  a  forged  mortgage 
by  an  administrator  with  the  will  annexed,  the  consideration  fidled ;  yet 
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it  was  held  that  the  purchaser  conld  not  recover  back  his  moneji  having 
found  it  among  his  testator's  papers^  and  parted  with  it  without  fraud. 
r^QQcri  ^^^^  ^'^^^  ^^  ^^^  distinguishable  from  the  ^present.  The  same 
I-  -i  argument  which  prevailed  in  Price  v.  Neal  may  be  pessed  here. 
<<  It  can  never  be  thought  unconscientious  in  the  defendant  to  retain  this 
money,  when  he  has  once  received  it  upon  a  bill  of  exchange  indorsed  to 
him  for  a  fair  and  valuable  consideration,  which  he  had  bon&  fide  paid) 
without  the  least  privity  or  suspicion  of  forgery/^  The  circumstance 
that  the  defendants  took  this  bill  in  their  capacity  of  bill-brokers,  shows 
that  they  did  not  intend  to  make  themselves  personally  liable.  The  bill 
has  turned  out  to  be  of  the  value  of  £88S  16s.  Sd.,  and  therefore  the 
consideration  has  not  foiled,  though  the  value  of  the  bill  has  proved  to 
be  less  than  the  plaintifb  had  in  their  speculation  estimated. 

LenSf  in  reply.— *It  is  argued  by  the  defendants,  that  the  payment 
made  by  Government  to  Williams  was  merely  gratuitous.  The  effect  of 
the  argument,  if  correct,  is,  that  the  plaintiffii  are  entitled  to  recover 
from  the  defendants  the  whole  £1883  16«.  Zd.,  without  giving  them 
credit  for  the  sum  received  from  Government.  This  is  not  a  compromise 
made  with  Government  at  the  risk  of  the  plaintiffs  or  of  Williams.  The 
plaintiffs  could  not  have  resisted  the  claim  of  the  latter.  Bree  v.  Hoi- 
bech  turned  on  the  nature  of  the  usual  covenants  for  title.  An  adminis* 
trator  assigning  a  mortgage  covenants  only,  that  he  has  not  encumbered^ 
which  precludes  his  further  liability.  The  defendant  has  suffered  no  in* 
convenience  by  not  having  been  earlier  consulted  respecting  the  bill,  for 
neither  any  diligence  of  his,  nor  his  possession  of  the  bill,  could  have 
bettered  his  situation.  The  defendant  himself,  in  discounting  this  bill, 
treats  it  as  a  genuine  instrument  for  the  whole  amount,  and  calbulates 
interest  accordingly.  Both  parties  alike  have  dealt  with  the  bill  on  that 
hypothesis,  and  both  have  been  alike  mistaken ;  where  the  delusion  be- 
gins, there  the  right  to  retain  the  money  ends. 

GiBBS,  0.  J.*— This  is  very  distinguishable  from  the  case  of  Price  v. 
Neal,  because  there  the  bill  was  paid  by  the  person  who  of  all  otheiB 
was  the  best  judge  whether  the  acceptance  was  in  his  hand-writing  or 
not|  and  he  says,  on  looking  at  it,  This  is  my  hand-writing,  and  I  pay  it. 
r*3931  '^^^  ^^^  ^^  Barber  v.  *Gingell,  8  Esp.  60,  is  a  much  stronger 
L  J  case  even  than  that.  It  was  an  action  on  an  acceptance  writtea 
in  the  name  of  Gingell ;  the  defendant  had  not  accepted,  nor  ever  ac- 
knowledged that  he  had  accepted  that  bill ;  but  it  was  proved  that  he 
had  paid  bills  with  similar  acceptances,  which  in  fact  were  forgeries  of 
his  son ;  and  Lord  Kenyon,  C.  J.,  held  that  the  defendant,  having  given 
credit  to  similar  acceptances  in  the  like  course  of  dealing,  was  bound  to 
pay  the  bill  in  question.  The  Court  are  of  opinion  that  the  plaintiff  is 
entitled  to  recover  the  sum  he  seeks  to  recover  by  this  action ;  and  we 
thmk  so  on  the  ground  on  which  it  is  put  by  my  brother  Lens,  that  this 
transaction  is  in  the  nature  of  an  exchange  between  the  two  parties,  made 
by  the  defendant  upon  the  one  hand,  of  a  navy  bill,  professing  to  be  a 
navy  bill  for  ^1884  16s.  lOd.,  and  the  defendant  representing  it  lo  be  a 
genuine  navy  bill  of  that  amount;  and  by  the  plaintiff,  on  the  other 
hand,  of  a  sum  of  money  equivalent  to  the  sum  which  would  be  paid 
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mpon  that  bill  when  it  should  become  dae,  sapposing  that  it  were  a 
genuine  navy  bill^  minus  the  interest  for  the  time  which  it  yet  had  to 
ran.  Both  parties  were  mistaken  in  the  view  they  had  of  this  navy  bill; 
the  one  in  representing  it  to  be  a  navy  bill  of  this  description;  the  other 
in  taking  it  to  be  such.  Upon  its  afterwards  turning  out  that  this  bill 
was  to  a  certain  extent  a  forgery,  we  think  he  who  took  the  money  ought 
to  refund  it  to  the  extent  to  which  the  bill  is  invalid.  The  ground  of 
the  defendant's  resistance  is,  that  the  bill  is  not  indorsed ;  and  that 
whensoever  instruments  are  transferred  without  indorsement,  the  nego« 
liator  professes  not  to  be  answerable  for  their  validity.  This  question 
was  much  mooted  in  Fenn  v.  Harrison,  3  T.  B.  757,  and  it  is  true  to  a 
oertain  extent,  vis.,  that  in  the  case  of  a  bill,  note,  or  other  instrument 
of  the  like  nature,  which  passes  by  indorsement,  if  he  who  negotiates  it 
does  not  indorse  it,  he  does  not  subject  himself  to  that  responsibility 
which  the  indorsement  would  bring  on  him,  viz.,  to  an  action  to  be 
brought  against  him  as  indorser ;  but  his  declining  to  indorse  the  bill 
does  not  rid  him  of  that  responsibility  which  attaches  on  him  for  putting 
off  an  instrument  as  of  a  certain  description,  which  turns  out  not  to  be 
SBch  as  he  represents  it.  The  defendant  has  in  the  present  case  put  off 
this  instrument  as  a  *navy  bill  of  a  certain  description ;  it  turns  r^oQ^i 
oat  not  to  be  a  navy  bill  of  that  amount,  and  therefore  the  money  ^  -< 
must  be  recovered  back.  Bree  y.  Holbech  is  very  distinguishable. 
Common  prudence  required  an  administrator  not  to  take  on  him  more 
responsibility  than  his  situation  obliged  him  to  incur,  viz.,  to  covenant 
that  he  had  a  good  title  notwithstanding  any  act  done  by  himself;  the 
covenant  of  an  administrator  ordinarily  goes  no  further ;  and  when  an 
action  is  brought  against  him  for  money  had  and  received,  he  says. 
You  have  all  the  security  against  me  which  a  person  in  my  situation 
ever  gives,  and  that  does  not  in  the  present  case  make  me  responsible. 
Compare  this  with  the  case  of  Cripps  v.  Beade,  6  T.  B.  606,  cited  by 
my  brother  Heath.  There  was  no  deed;  the  whole  rested  in  parolj 
snd  the  whole  was  founded  on  the  presumption  that  the  title  was  such 
as  it  purported  to  be :  it  was  not  such  as  it  purported  to  be,  and  there- 
fore the  purchase-money  could  not  be  retained.  In  the  present  case, 
the  navy  bill  is  not  such  as  it  purported  to  be,  and  therefore  the  plain- 
tiff is  entitled  to  recover.  A  case  somewhat  similar  very  frequently 
occurs  in  practice,  on  which  I  should  not  rely  as  governing  the  law,  but 
that  it  is  said  by  my  brother  Lens  to  be  sanctioned  on  the  authority  of 
a  ease  so  decided  at  Nisi  Prius,  by  Mansfield,  C.  J.,  namely,  where 
forged  bank-notes  are  taken.  The  party  negotiating  them  is  not,  and 
does  not  profess  to  be,  answerable  that  the  Bank  of  England  shall  pay 
the  notes ;  but  he  is  answerable  for  the  bills  being  such  as  they  purport 
to  be.     Therefore  the  plaintiff  must  recover  the  difference. 

Hea'^h,  J. — I  am  of  the  same  opinion.  If  a  person  gives  a  forged 
bank-note,  there  is  nothiDg  for  the  money;  it  is  no  payment.  In  the 
case  of  Cripps  y.  Beade,  the  defendant  sold  a  term,  supposing  himself 
to  be  the  personal  representative  of  the  deceased,  without  executing  any 
assignment.  Bree  v.  Holbech  was  cited  upon  the  trial  before  Lawrence, 
J.;  and  the  rule  caveat  emptor  was  urged ;  the  Court  refused  a  rule  for 
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a  new  trial.  Lord  Eenyon,  C.  J.,  said,  that  in  Bree  v.  Holbech  a  rega- 
lar  conveyance  was  made,  and  no  further  covenants  were  to  be  added; 
but  in  the  case  of  Cripps  v.  Reade,  the  whole  had  passed  by  parol,  and 
r*^0^1  ^^^  inoney  had  been  paid  under  a  'mistake,  and  the  action  for 
L        -I  money  had  and  received  would  lie  to  recover  it  back. 

Ghambre,  J. — ^I  really  cannot  entertain  a  doubt  on  the  question.  If 
the  defendant's  doctrine  could  prevail,  it  would  very  materially  impair 
the  credit  of  these  instruments.  They  are  not  in  practice  indorsed,  (or 
not  beyond  the  first  taker.)  A  man  takes  this  security,  looking  to  the 
persons  who  are  to  pay  it;  he  takes  it  on  the  presumption  that  it  is  a 
navy  bill ;  it  was  once  a  navy  bill,  but  from  the  moment  wherein  it  waa 
altered,  it  became  of  no  value  whatsoever.  It  is  unnecessary  to  go  into 
the  authorities,  I  agree  it  is  incumbent  on  the  plainti£F  to  show  quite 
clearly  that  the  payment  of  the  JS884,  16s,  lOd.  was  of  the  mere  bounty 
and  liberality  of  Qovemment,  but  no  further.  Everything  that  the 
plaintifib  have  done  has  been  done  for  the  good  of  the  defendant.  There 
is  no  doubt  whatever  that  the  judgment  ought  to  be  for  the  plaintiffs. 

Dallas,  J. — ^This  is  a  case  in  which  the  parties  are  equally  innocent, 
and  have  equal  knowledge  and  equal  means  of  knowledge.  I  have  no 
doubt  whatsoever  of  the  plaintiffs'  right  to  recover.  The  case  falls  not 
only  within  the  general  principle,  that  where  a  man  has  paid  more  than 
the  thing  is  eventually  worth,  and  the  consideration  fails,  he  may  recover 
it  back,  but  also  comes  within  the  express  authority  of  Cripps  v.  Reade. 
Upon  the  ground,  therefore,  that  the  money  was  in  part  paid  by  mistake, 
upon  a  consideration  that  has  failed,  I  am  of  opinion  that  the  plaintiffii 
are  entitled  to  recover  it  back.  Judgment  for  the  plaintiffs. 


[^3961  *^  BILL  PAYABLE  AT  A  CERTAIN  TIME  AFTERDATE  OR  ON  DEMAND 

'■  NEED    NOT    BE    PRESENTED  FOR  ACCEPTANCE;    BUT   IF   IT  IS 

PRESENTED  AND    NOT    ACCEPTED,*  NOTICE  OF  THE    NON-ACCEPTANCE 

MUST  BE  GIVEN  TO  THE  DRAWER,  OTHERWISE  THE  HOLDER  WILL  LOSE 

ms  RECOURSE. 

BLESARD  V.    HIRST. 

Not.  20,  lYYO.— E.    6  Burr.  2670. 

This  was  an  action  brought  against  the  defendants,  who  are  partners 
in  trade,  as  indorsers  of  a  bill  of  exchange.  The  defendants  pleaded 
the  general  issue.  And  on  the  trial  it  appeared  in  evidence,  that  William 
Topham  of  Leeds,  in  the  county  of  York,  on  the  8th  day  of  March  1769, 
drew  a  bill  of  exchange  on  Messrs.  Klotz  in  London,  bearing  date  the 
same  day,  for  JS30,  payable  six  weeks  after  date  to  the  defendants  or 
order,  for  value  received,  who  indorsed  it  to  the  plaintiff  on  the  18th 
March.  The  plaintiff,  who  resided  at  Bradford,  in  Yorkshire,  sent  the 
bill  to  Lewis  and  Martin,  his  correspondents  in  London,  who  received  it 
on  the  21st  March,  and  on  that  day,  or  the  next  day  after,  presented  it 
to  Messrs.  Klotz,  on  whom  it  was  drawn,  for  acceptance,  who  then  refused 
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to  accept  it.  On  the  22d  of  April^  which  was  the  day  on  which  the  bill 
became  dae,  it  was  presented  by  Lewis  and  Martin,  and  protested  for 
non-payment.  That  Topham,  the  drawer,  continued  in  credit  till  the 
11th  of  April;  soon  after  which  a  commission  of  bankrupt  issued  against 
him;  that  no  notice  was  given  of  the  refusal  to  accept  the  bill;  but  on 
the  29th  of  April  the  plaintiff  gave  notice  to  the  defendants  that  Messrs. 
Klotz  had  refused  to  pay  the  bill,  and  that  it  was  returned,  with  charges 
of  protest.  On  the  2d  of  May,  one  of ^  the  defendants  called  at  the 
plaintiff's,  in  his  way  from  his  own  house  to  Leeds,  and  told  the  plaintiff 
he  would  take  up  the  bill  as  he  came  back ;  but  on  his  return  he  said  he 
had  been  advised  that  he  was  not  bound  to  do  it.  Plaintiff  had  a  ver- 
dict for  £30,  subject  to  the  opinion  of  the  Court  of  King's  Bench  upon 
the  question,  «  Whether  under  the  circumstances  of  this  case  the  plain- 
tiff is  entitled  to  recover  V 

Ja.  Wallace  for  plaintiff;  John  Lee  for  defendants. 

The  fact  therefore  was,  that  an  inland  bill  of  exchange  was  drawn  by 
^Topham  upon  Messrs.  Klotz,  and  was  indorsed  by  the  defendants  (-1,0071 
to  the  plaintiff,  who  presented  it  for  acceptance.  It  was  refused  L  J 
to  be  accepted.  The  plaintiff  kept  it  in  his  hands  three  weeks  without 
giving  notice  to  the  person  from  whom  he  received  it,  '<  That  it  had  been 
refused  to  be  accepted."  Topham  remained  in  good  credit  during  these 
three  weeks,  and  then  failed  before  the  time  of  payment  came.  The 
question  was,  <<  Whether  the  plaintiff,  the  holder  of  the  bill,  could  recover 
of  the  person  from  whom  he  received  it  when  he  had  thus  neglected  to 
give  him  notice  of  the  refusal  to  accept  it  V* 

Mr.  Davenport  argued  it  for  the  plaintiff ;  Mr.  Lee  for  the  defendants. 

Mr.  Davenport  said  that  no  such  notice  was  necessary  to  be  given. 
He  owned  that  it  might  have  been  more  candid  to  have  given  it,  but  he 
denied  that  the  law  required  it.  At  common  law,  there  was  no  need  to 
present  an  inland  bill  of  exchange  for  acceptance.  The  3  and  4  Anne, 
c.  9,  extends  the  protesting  of  inland  bills  of  exchange  given  by  9  and 
10  William  III.,  c.  17,  for  non-payment,  to  the  case  of  non-acceptance ; 
but  neither  of  these  Acts  take  away  the  remedy  upon  the  bill  itself, 
which  the  payee  before  had. 

Mr.  Lee  said,  the  question  was  not.  Whether  the  holder  of  the  bill 
was  obliged  to  present  it  for  acceptance  ?  Here,  he  did  present  it,  and 
it  was  refused,  and  the  indorser  of  the  bill  ought  to  have  been  apprized 
of  it.  If  any  damage  happens  for  want  of  notice,  the  person  who 
neglects  to  give  the  notice  ought  to  be  tho  sufferer.  It  is  a  fraud  to 
conceal  it.  Other  persons  may  be  greatly  injured  by  such  concealment. 
Topham  remained  three  weeks  in  good  credit ;  so  that  the  indorser  might 
have  saved  himself  if  he  had  had  notice  of  the  refusal  to  accept.  He 
cited  Molloy,  Lib.  2,  c.  10,  §  15,  and  Mareish's  Advice  concerning  Bills 
of  Exchange,  1670,  p.  20,  (in  the  small  edition ;)  and  the  case  of  Heylyn 
and  Others  v.  Adamson,  in  my  second  volume,  p.  669. 

Mr.  Davenport^  in  his  reply,  cited  1  LordBaymond  743,  *and  r,qQQ-| 
8  Bacon's  Abridgment,  612,  title,  <<  Merchant  and  Merchandise,"  ^  J 
letter  L.,  No.  7  of  the  protest,  <<  A  protest  does  not  raise  any  debt,"  &c. 

Lord  Mansfield  observed;  that  this  is  a  matter  of  great  consequence 
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to  trtde  and  oommerooi  especially  in  this  coantrj,  and  at  this  time. 
This  is  an  inland  bill  made  payable  to  one  man,  and  indorsed  by  him  to 
a  third  man.  This  third  man  tenders  it  for  acceptance,  and  it  is  refused. 
He  keeps  it  three  weeks,  without  giving  any  notice  of  such  refusal  to 
accept.  He  ought  to  have  given  notice  of  this  refusal,  and  not  to  have 
concealed  it ;  and,  by  not  giving  notice,  has  taken  the  risk  upon  himself. 
The  indorser  of  the  bill  is  imposed  upon.  The  person  who  neglected  to 
give  the  notice  ought  to  su£Fer  for  it. 

The  question  is  not  <«  Whether  he  was  obliged  to  present  it  for  accep- 
tance V    He  has  done  so,  and  it  was  refused. 

There  is  no  difference  between  an  inland  bill  and  a  foreign  one  in  this 
case.  They  are  both  now  upon  the  same  foot.  Heylyn  and  Others  v. 
Adamson,  in  this  Court. 

Mr.  Justice  Willes  and  Mr.  Justice  Ashhurst  concurred  in  opinion 
with  bis  lordship.  They  held  that  the  holder  of  the  bill  ought  to  suffer 
for  having  neglected  to  give  notice  to  the  person  from  whom  he  received 
it  of  the  drawee's  refusal  to  accept  it.  And  Mr.  Justice  Ashhurst 
added,  that  it  was  understood,  upon  inquiry,  to  be  the  practice  of  mer- 
chants, as  well  as  agreeable  to  the  reason  of  the  thing,  that  notice  should 
be  given. 

Mr.  Justice  Aston  was  gone  into  Chancery. 

Ordered  that  the  postea  be  delivered  to  the  defendants. 


The  case  of  Goodall  v.  Dolley,  1  T.  B.  712,  was  an  action  by  the  indorsee  of 
a  bill  of  exchange  against  the  indorser.  The  bill,  which  was  dated  4th  Nov. 
1786,  was  drawn  in  laTOur  of  the  defendant,  and  payable  sixty-five  days  after 
r*399l  ^^^'  ^^^  ^^  indorsed  *by  the  defendant  to  the  plaintiffs.  The  plain- 
'■  -I  tiffs  tendered  it  to  the  drawee  on  the  8th  November,  and  acceptance  was 
refiised.  The  first  advice  given  of  this  refusal  by  the  plaintiffs  to  tne  defend- 
ant was  by  a  letter  dated  6th  January  following,  which  only  mentioned  gener- 
ally the  return  of  the  bill,  without  specifying  the  time  or  circumstance  of  its 
tender,  and  the  drawee's  refusal.  The  bill  expired  on  11th  January,  and  on 
the  following  day  the  defendant  proposed  to  one  of  the  plaintiffs  to  pay  the  bill 
by  instalments.  Heath,  J.,  was  of  opinion,  that  as  this  proposal  was  made 
under  an  ignorance  of  all  Uie  circnmstances  of  the  case,  wnicn  it  was  material 
for  the  de&ndant  to  know,  he  was  discharged  by  the  laches  of  the  plaintiffs; 
and  in  consequence  of  a  direction  to  that  effect  the  Jury  found  a  verdict  for  the 
defendant.  An  application  was  thereafter  made  K)r  a  new  trial,  but  refused. 
Ashhurst.  J.,  observed, — "The  case  of  Blessaid  v.  Hirst  goes  the  whole 
length  of  deciding  the  present  It  was  there  determined,  that  though  it 
was  not  necessary  that  the  holder  should  present  the  bill  for  acceptance  be* 
fore  it  became  due,  vet  if  he  do,  he  must  s^ve  immediate  notice  to  tne  person 
from  whom  he  received  the  bill,  in  case  it  is  dishonoured.  Here,  such  notice 
was  not  given,  and  therefore  the  defendant  was  discharged.  But  then  it  is  said 
that  he  made  himself  subsequently  liable  by  his  proposal  to  pay  the  bill  by  in* 
stalments,  which  amounted  to  an  acknowledgment  of  the  debt.  That  argu- 
ment might  as  well  have  been  urged  in  the  case  of  Blesard  v.  Hirst  as  the  pre- 
sent, if  it  had  been  thought  material ;  for  there  tiie  indorser  absolutely  promised 
to  pay  the  bill  on  his  return  from  Leeds ;  but  on  his  being  apprized  that  he  was 
not  bound  bv  law,  he  refused.  And  yet  that  was  not  held  as  a  waiver  of  the 
want  of  notice.  That  indeed  was  a  stronger  case  than  the  present ;  for  here 
the  defendant  only  made  a  conditional  offer  to  pay  by  instalments,  which,  being 
rejected,  put  matters  in  the  same  situation  as  ii  no  offer  had  been  made.    The 
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defendant,  dien,  had  a  ri^t  to  stand  on  the  strict  role  of  law ;  and  by  law  he  is 
not  bound  to  paj." 


♦where  the  holder  Of  A  BILL  HAS  PRESENTED  IT  FOR  AOCEP-  r»4QA-| 
TANCE,  AND  ACWEPTANCB  HAS   BEEN  REFUSED,  AND  WITHOUT   ^  '' 

OIVINO  NOTICE  TQ  THE  DRAWER  HE  INDORSES  IT^   THE   DRAWER  IS 
NOT  DISOHARQED. 

O'KEBFE  V.  DUNN. 
June  14, 1815.'E.  6  Taunt.  304.    5  M.  ft  S.  282.     Eng.  Com.  Law  Reps.  Tol.  1. 

This  was  an  action  brought  against  the  defendants,  as  the  drawers  of 
a  bill  of  exchange  drawn  on  Rioketts  and  Co.,  at  one  month  after  date, 
payable  to  Sinclair  and  by  him  indorsed  to  the  plaintiffs  for  the  non- 
acceptance  of  the  bOl  by  Ricketts.  The  defendant  pleaded,  that  before 
the  indorsement  to  the  plaintiff,  and  presentment  by  her  for  acceptance, 
the  bill  was  presented  by  Sinclair  for  acceptance  and  refused,  and  that 
the  defendants  had  no  notice  given  them  of  such  refusal  to  accept.  After 
verdict  for  the  defendant  on  the  issne  joined  on  a  traverse  of  this  plea, 
Vavghan^  Seijt.,  for  the  plaintiff,  who  at  the  trial  before  Oibbs,  G.  J.| 
at  the  sittings  at  Ooildhall,  after  Hilary  Term,  1815,  proved  the  facts  of 
his  declaration  aa  above  stated,  in  Easter  Term  obtained  a  rale  nisi  to  / 
enter  up  judgment  for  the  plaintiff  non  obttante  veredicto,  upon  the 
ground  that  the  special  plea  averring  no  notice  to  the  plaintiff  of  the 
first  dishonour  of  the  bill  was  insufficient  in  law. 

Shepherd,  Solicitor- General  and  Lene,  Seijt.,  in  the  same  TenOi 
showed  cause  against  the  rule,  maintaining  the  sufficiency  of  the  plea, 
for  that  Sinclair,  the  former  holder,  by  his  laches  in  not  giving  notice  to 
the  drawee  of  the  non-acceptance,  had  absolutely  discharged  the  drawer ; 
and  not  without  reference  to  himself  only ;  and  that  he  could  not  by  a 
subsequent  indorsement,  confer  on  the  plaintiff  a  right  which  he  had 
himself  ceased  to  possess.  They  cited  Roscow  v.  Hardy,  2  Gamp.  458; 
Blesard  v.  Hirst,  5  Burr.  2670 ;  and  Goodall  v.  Dolley,  1  T.  R  712. 

Tatighan  and  Pdl,  Serjts.,  in  support  of  the  rule,  urged  that  a  sub- 
sequent holder  for  a  valuable  consideration  without  notice,  could  not  be 
prejudiced  by  the  laches  of  the  former  holder.  No  person  could  be  safe 
in  receiving  an  unaccepted  bill,  if  the  secret  neglect  of  a  former  holder 
might  thus  destroy  its  value.  The  doctrine  would  give  occasion  to  infi- 
nite frauds.  Cur.  adv,  vuU. 

*The  Judges  on  this  day  delivered  their  opinions  $eriatim.       t^am-x 

Dallas,  J.,  stated  the  case,  and  proceeded  as  follows: — ^Two  L  ^  J 
points  seem  to  be  clear,  first,  that  a  bill  payable  at  a  future  day,  or  so 
many  days  after  date,  need  not  be  presented  for  acceptance,  but  may  be 
demanded,  without  such  presentment,  when  due.  Secondly,  That  if| 
however,  presentment  be  made,  and  there  be  a  refusal  to  accept,  notice 
of  such  refusal  ought  to  be  given  by  the  party  to  whom  it  was  made; 
and  that  for  want  of  such  notice,  as  between  the  drawer  and  such  holdeff 
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of  the  bill,  the  drawer  will  be  discharged;  if,  therefore,  this  bill  had 
continued  in  the  hands  of  Sinclair,  the  payee,  to  whom  the  refusal  to 
accept  was  made,  and  by  whom  no  notice  of  such  refusal  was  given,  the 
drawer,  as  to  him,  would  have  been  discharged ;  but  the  action  is  not 
brought  by  Sinclair,  but  by  the  plaintiff  to  whom  he  had  indorsed  the 
bill,  and  without  notice  by  him  to  her  that  the  bill  had  been  refused  ac- 
ceptance. The  question  then  will  be.  Whether  she  can  stand  in  a  situa- 
tion different  from  that  in  which  he  would  have  stood  if  he  had  brought 
the  action  ?  On  the  part  of  the  defendants  it  is  argued  that  there  is  no 
distinction;  and  this  is  contended,  first,  upon  the  reason  of  the  rule  by 
which  the  drawer  would  be  discharged  agunst  a  party  knowing  of  the 
refusal  to  accept  and  omitting  to  give  notice;  secondly,  on  the  authority 
of  a  decided  case,  which  is  said  not  to  be  distinguishable  from  the  pre- 
sent. And  first,  as  to  the  reason  of  the  rule,  the  drawer  is  presumed  to 
have  effects  in  the  hands  of  the  drawee,  and  the  bill  is  an  order  to  appro- 
priate so  much  to  the  payee  or  his  order.  If,  therefore,  on  presentment, 
the  drawer  refuse  to  accept,  from  the  very  nature  of  the  transaction  the 
drawer  should  have  notice,  that  he  may  withdraw  his  effects,  or  proceed 
against  his  debtor,  as  the  case  may  seem  to  him  to  require.  But  if  he 
have  no  effects,  the  reason  of  the  rule  fails,  and  with  it  the  rule;  and 
in  such  event  notice  is  not  necessary.  Now,  it  has  been  contended  that 
this  rule  cannot  vary  by  the  shifting  of  hands,  for  that  the  drawer  is 
equally  injured  by  the  want  of  notice,  in  whatever  hands  the  bill  may 
be;  and  further,  that  when  the  drawer  is  once  discharged,  his  responsi- 
r*40^1  ^^^^^y  cannot  be  revived  by  the  acts  of  others  independent  of 
L  J  him.  With  respect  to  the  *first  part  of  the  statement,  it  may  be 
admitted  to  be  true;  but  with  regard  to  the  latter,  it  is  begging  the  ques- 
tion; for  the  question  is.  If  this  responsibility  have  ever  ceased  as  to  a 
party  in  the  situation  of  the  plaintiff?  or  rather.  Whether  the  defend- 
ants have  not  agreed  so  to  be  responsible  in  the  events  which  have  hap- 
pened in  the  present  case?  The  inquiry,  therefore,  must  be,  Whether 
an  indorsee  for  a  valuable  consideration,  and  without  notice  of  any  ille- 
gality not  making  the  bill  void  in  its  origin,  or  of  any  laches  in  the  course 
of  its  circulation,  is  to  be  considered  as  receiving  a  bill  subject  to  all 
that  might  affect  it  in  the  hands  of  the  payee,  or  of  a  previous  indorser, 
or,  in  other  words,  may  not  the  drawer  be  discharged  as  to  the  payee 
becoming  indorser,  and  yet  continue  liable  to  his  indorsee  ?  The  nature 
of  the  contract  appears  to  me  to  be  this : — ^The  drawer  of  a  bill  payable 
at  a  future  day  enables  the  payee,  by  making  the  bill  payable  to  him  or  to 
his  order,  to  hold  out  to  all  the  world  that  he  will  pay  the  bill,  in  default 
of  the  acceptor,  to  the  party  entitled  to  present  it  for  acceptance  or  pay- 
ment. He  does  not  stipulate  for  himself  that  it  shall  be  presented  for 
acceptance,  nor  does  the  law  cast  such  an  obligation  on  the  payee.  The 
drawer,  therefore,  must  be  considered  as  contented  to  rest  in  ignorance 
whether  it  has  been  accepted  or  not,  till  the  bill  becomes  due.  And 
whether  presented  or  not,  depends  upon  the  casualty  of  how  the  holder 
of  the  bill  may  choose  to  proceed.  Any  party  who  takes  it,  paying  a 
valuable  consideration,  takes  it,  then,  knowing  that  presentment  for  ac- 
ceptance is  not  necessary,  and  nothing  appearing  upon  the  face  of  the 
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bill  to  show  it  to  have  been  presented  and  acceptance  refused.  Indeed; 
be  bas  reason  to  conclude  the  contrary  in  every  case  in  which  there  is 
no  noting  for  non-acceptance,  which  noting  would  be  notice  on  the  face 
of  the  bill;  and  under  such  a  circumstance  he  would  act  at  his  peril. 
Taking  it,  therefore;  before  it  becomes  due,  and  ignorant  of  a  refusal  to 
accept,  he  is  a  purchaser  for  a  valuable  consideration,  without  notice, 
against  a  party  who  has  enabled  the  indorser  to  put  off  an  instrument 
good  upon  the  face  of  it,  and  by  which,  as  far  as  appears,  he  has  con« 
tracted  to  be  bound.  And  considered  in  this  light,  I  am  of  opinion,  that 
from  the  very  nature  of  the  contract  he  is  entitled  to  notice  from  t^icj^ao-i 
the  party  having  knowledge  *of  the  refusal  to  accept,  and  is  dis- 1-  J 
charged  for  want  of  such  notice;  but  that  he  must  be  taken  to  have 
stipulated  that  this  rule  shall  be  confined  to  such  party,  and  not  be  ex- 
tended to  an  innocent  and  ignorant  indorsee.  On  the  reason  and  conve- 
nience of  the  thing,  this  doctrine  appears  to  me  to  be  equally  supported. 
It  can  do  no  harm  to  the  circulation  of  bills  of  exchange,  that  the  holder 
should  be  required,  when  acceptance  is  refused,  to  give  immediate  notice 
to  the  drawer,  and  that  the  consequence  of  a  neglect  to  do  it  should  de- 
volve upon  himself;  but  it  would  greatly  clog  the  negotiability  of  such 
securities,  if,  upon  some  latent  defect,  and  without  any  default  in  him- 
self, every  man  shall  be  taught,  and  so  be  made  to  feel,  that  in  the 
moment  of  paying  the  full  value  of  a  bill,  he  may  be  purchasing  that 
which  may  turn  out  to  be  a  mere  nullity.  This  has  hiiherto  been  con- 
fined to  two  or  three  special  cases,  and  ought  not,  I  think,  to  be  further 
extended ;  and  I  will  only  add,  that  in  what  I  am  now  saying,  I  mean 
such  bills  as  the  genuine  purposes  of  commerce  require.  It  may  be  said, 
this  may  be  guarded  against  by  ascertaining;  before  taking  the  bill; 
whether  it  has  been  refused  acceptance  or  not;  and  this  is  certainly  pos- 
sible; but  for  reasons  that  must  be  obvious,  would  in  practice  be  so  in« 
convenient  as  almost  to  amount  to  a  prohibition  to  take  any  unaccepted 
bUl. 

As  to  cases  in  point,  I  am  not  aware  of  any  which  are  directly  so,  and 
will  consider,  therefore,  next  how  the  law  stands  in  these  which  appear 
to  me  to  be  analogous.  And  first,  in  the  instance  of  a  bill  indorsed  over 
after  it  becomes  due.  That  it  is  overdue,  and  has  not  been  paid,  appear- 
ing upon  the  face  of  it,  is  notice  to  the  party  who  takes  it,  and  being 
therefore  out  of  the  common  course  of  negotiability,  he  is  bound  to  in- 
quire into  the  cause,  and  taking  it  without  such  inquiry,  is  subject  to 
all  the  equities  that  would  have  affected  it  in  the  hands  of  former  parties. 
This  rests  on  the  ground  of  knowledge  in  him,  or  that  which  is  equivalent 
to  knowledge;  a  fact  amounting  to  notice,  and  demanding  inquiry ;  but 
reverse  the  fact,  and  suppose  it  a  taking  by  indorsement  before  it  be- 
came due,  he  is  then  an  innocent  indorsee,  without  notice  of  fraud  or 
seglect,  and  entitled  to  recover  against  all  those  parties  who,  under  the 
circumstance  of  the  case,  might  be  discharged  as  to  each  *othcr.  r^ie  j  a^-i 
A  drawer  may  therefore  be  released  as  to  the  payee,  and  yet  I-  J 
continue  liable  to  the  last  indorsee.  And  this  appears  to  me  in  princi- 
ple to  apply  to  the  present  question.  It  remains  only  to  advert  to 
the  case  cited  from  12  East,  and  though  said  to  be  in  point,  I  think 
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it  18  elearlj  to  be  distingiiished  from  the  present;  the  faotB  weid 
these: — ^The  bill  had  been  presented  by  the  Warrington  Bank,  and 
acceptance  refused;  they  gave  no  notiee  to  the  drawer  at  the  time, 
nor  to  the  party  from  whom  they  had  taken  it ;  but  kept  it  till  due, 
and  then^  without  notice  to  the  indorser,  who  was  ignorant  of  these  faot% 
recovered  against  him,  and  when  he  sued  the  drawer,  the  drawer 
was  held  to  be  discharged,  and  the  indorser  to  have  paid  the  money  in 
his  own  wrong,  inasmuch  as  undoubtedly  the  bank  would  not  have  re- 
covered against  him.  The  difference,  therefore,  between  the  two  cases 
is  this : — ^In  the  case  cited,  the  bill  had  never  passed  into  the  hands  of 
an  indorsee  ignorant  of  the  refusal  to  accept  before  the  bill  became  due, 
and  while  it  was  fairiy  negotiable,  but  remained  till  it  became  due  in  the 
hands  of  those  who,  from  neglect  to  ^ve  notice  could  not  recover.  What- 
ever was  a  discharge  to  the  drawer,  was  a  discharge  to  the  indorser;  and 
the  discharged  indorser  having  thought  fit  to  pay,  when  not  liable,  could 
not  recover  against  the  drawer  what  he  had  paid  in  his  own  wrong.  In 
this  case  the  fact  is  directly  the  reverse ;  the  bill,  when  becoming  due, 
being  in  the  hands  of  an  innocent  holder,  and  having  been  taken  in  s 
course  of  fair  negotiation  during  the  period  that  intervened  between  the 
refusal  to  accept  and  the  bill  arriving  at  maturity  for  payment.  For  these 
reasons,  I  am  of  opinion,  in  every  view  of  the  case,  that  this  plea  is  noi 
a  sufficient  answer  to  the  action. 

Chambbe,  J.,  dissented  from  the  rest  of  the  Court,  and  stated  the 
£m^  on  which  he  grounded  his  opinion.  This  was  an  action  by  an  in* 
dorsee  against  the  drawers  of  a  bill  of  exchange.  The  bill  is  dated  the 
19ih  January  1813,  it  b  drawn  by  the  defendant  on  Kicketts  and  Co., 
and  is  payable  in  ono  month  to  Sinclair  or  order;  Sinclair,  after  receiv- 
ing the  bill,  and  before  it  was  due,  presented  it  to  the  drawees  for  accep- 
tance, which  they  refused.  Of  this  dishonour  of  the  bill  no  notiee 
r«^0^1  *wa8  given  to  the  defendant,  but  Sinclair  afterwards  negotiated 
L  -I  the  bill  by  indorsing  it  over  to  the  plaintiff,  without  communicat- 
ing to  her,  or  any  one  else,  that  fact  of  refusal  to  accept.  When  the 
bill  was  at  maturity,  the  plaintiff,  bring  then  in  possession  of  it  as  indor- 
see of  Sinclair,  presented  it  for  payment,  which  was  also  refused,  and  of 
this  last  refusal  the  defendant  had  notice.  The  question  arising  from 
these  circumstances  is.  Whether  the  action  is  maintainable  by  the  plain- 
tiff against  the  dratlrers,  or  the  drawers,  by  the  laches  of  Sinchur,  the 
holder  and  owner  of  the  bill  at  the  tune  of  the  first  presentment  and  re- 
fusal, were  completely  discharged  from  their  responsibility  J  It  is  not 
contended,  on  the  one  hand,  that  any  negligenee  is  imputable  to  the 
plaintiff  personally ;  or,  on  the  other  hand,  that  the  defendants,  eith^  by 
drawing  without  effects,  or  by  any  other  circumstance  of  their  conduc^ 
have  deprived  themselves  of  any  advantage  they  would  otherwise  be  enti- 
tled to  by  the  law  of  merchants  on  this  subject.  As  far  as  appears,  the 
transaction  is  all  fair  as  between  these  purties,  but  the  defendants  insist 
that  the  neglect  of  the  actual  holder  and  then  sole  proprietor  of  the  bill 
has  wholly  discharged  the  drawers,  and  left  the  plaintiff  to  seek  for 
redress  from  Sinclair,  to  whom  he  has  paid  the  amount  of  the  bill,  and 
who  deceived  him  by  a  fraudulent  eoneealm^t.    There  can  be  no  doubt 
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ihat  a  drawer  Is  enfcitledy  eqaally  with  the  indorser,  to  notioe  of  the  dis- 
honour  of  the  bill|  either  by  non-aooeptance  or  non-payment.  Indeed, 
the  reason  for  requiring  such  notioe  to  the  drawer  may  be  stronger  than 
it  is  for  giving  it  to  the  indorser.  The  indorser  has  nothing  at  stake  but 
the  sum  for  which  the  bill  is  drawn,  but  the  drawer,  besides  that  risk, 
has,  in  fair  transactions,  frequently  further  effects  in  the  hands  of  those 
on  whom  he  draws,  and  a  timely  notice  which  may  assist  in  enabling 
him  to  secure  himself,  is  in  such  cases  of  more  importance  to  be  given  to 
him  than  it  is  to  an  indorser.  The  oonsequence  of  the  omission  of  any 
notice  which  the  law  requires  in  such  case,  is,  that  the  holder  and  pro- 
prietor, who  ought  to  have  given  it,  loses  the  security  of  all  prior  indor- 
sers  and  of  the  drawer.  Here  Sinclair  was  the  holder  and  owner.  By 
his  neglect  his  remedy  against  the  drawer  was  lost;  it  made  an  end  ot 
the  drawer's  responsibility  at  the  time;  and  I  .^am  at  a  loss  to  ncAntn 
discover,  by  what  means,  without  any  act  or  default  of  their  own,  1-  J 
the  responsibility  can  be  revived.  If  Sinchiir  had  no  right  of  acti(m 
against  the  drawers,  how  could  he,  by  his  indorsement  under  such  cir- 
cumstances, transfer  a  right  to  another  J  The  case  of  Blesard  v.  Hirst, 
which  was  an  action  by  an  indorsee  against  the  indorser  of  a  bill  of  ex- 
change, is  an  express  authority  for  the  necessity  of  giving  notice  of  a 
refusal  to  accept,  and  Lord  Mansfield's  words  are,  he  (the  indorsee)  ought 
to  have  given  notice  of  this  refusal,  and  not  to  have  concealed  it ;  and, 
by  not  having  given  notice,  has  taken  the  risk  upon  hinuself.  The  in- 
dorser is  imposed  upon,  and  the  person  who  neglected  to  give  the  notioe 
ought  to  suffer  for  it.  The  question  is  not,  Whether  he  was  obliged  to 
present  it  for  acceptance  ?  he  has  done  so,  and  it  was  refused.  The  case 
of  Goodall  V.  Dolley  expressly  confirms  the  decision  in  Blesard  v.  Hirst, 
and  in  both  the  cases  the  defendants  had  judgment,  though  in  both  cases 
the  defendants  had  in  some  degree  acknowledged  themselves  liable  to  the 
demand.  The  case  of  Roscow  v.  Hardy  is  more  expressly  in  point, 
where  Lord  Ellenborough,  C.  J.,  in  giving  his  opinion,  says,  if  the  in- 
dorsement on  the  bill  be  once  discharged  by  the  laches  of  the  holder  at 
the  time,  in  not  giving  due  notioe  of  the  dishonour  of  it,  their  responsi- 
bility cannot  be  revived  by  the  shifting  of  the  bill  into  other  hands.  A 
contrary  doctrine  would,  as  it  appears  to  me,  be  an  inlet  to  fraud ;  and 
the  effect  of  the  law,  which  requires  a  strict  observance  of  its  roles  in  the 
negotiation  of  bills,  would  be  completely  defeated  if  the  holder,  finding 
that  he  had  lost  his  own  remedy  against  the  drawer  and  indorsers,  could, 
by  indorsing  the  bill  to  another  person  at  any  time  before  the  day  of 
payment,  enable  that  other  person  to  sue  the  drawer  or  prior  indorsers, 
mnd  by  so  doing  indemnify  himself  at  the  expense  of  the  party  against 
whom  he  had  lost  his  own  remedy.  It  is  true  that  innocent  parties 
might  be  defrauded,  while  the  time  of  payment  is  unexpired,  and  the 
negotiations  i^pparently  regular.  So,  a  man  may  be  defrauded  in  other 
transactions;  but  against  whom  is  he  to  seek  his  remedy?  Against 
those  who  have  fraudulently  obtained  his  money,  and  not  by  destroying 
the  rights  of  those  who  have  no  share  in  the  fraud.  The  law  limits  the 
responsibility  of  ^parties  to  bills  of  exchange  by  certain  rules  for  r4c4Q'ri 
the  negotiation  of  them.     I  think  those  rules  ought  not  to  be  I-        -J 
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varied  by  the  introduction  of  new  and  unnecessary  distinctions  or  excep- 
tions, and  that,  therefore,  on  the  present  case,  the  decision  of  the  Court 
ought  to  be  in  favour  of  the  defendants. 

Heath,  J. — ^It  is  of  the  greatest  importance  that  the  negotiability  of 
bills  of  exchange  should  be  protected  and  preserved.  In  a  few  cases, 
such  as  gaming,  usury,  and  the  like,  certain  statutes  make  bilLs  void  in 
the  hands  of  an  innocent  holder,  who  has  his  remedy  over  in  another 
manner^  but  in  other  cases  the  bill  is  not  avoided;  even  a  bill  obtained 
by  the  grossest  fraud  is  not  thereby  vitiated.  I  am  not  for  extending 
the  law  beyond  the  cases  already  decided.  The  case  of  Koscow  v.  Hardy 
proceeded  on  a  very  di£Ferent  ground.  There  the  bill  was  paid  without 
inquiry,  and  the  defendant  had  a  right  to  say,  If  the  Warrington  bank 
bad  sued  me,  I  had  a  good  defence ;  the  plaintiff  had  neglected  to  inquire, 
and  his  laches  ought  not  to  prejudice  the  defendant.  In  the  present 
case,  the  drawer  has  failed  in  his  duty ;  he  ought  to  have  had  effects  in 
the  hands  of  the  drawee,  and  if  he  had  not,  the  uttering  the  bill  was  a 
species  of  fraud.  My  brother  Dallas  has  ably  argued  the  principles  to 
be  deduced  from  the  nature  of  the  contract.  I  need  not,  therefore,  en- 
large on  that  ground ;  but  I  may  observe,  that  here  the  plaintiff  does  not 
take  the  bill  merely  by  virtue  of  a  common  law  assignment,  but  also  by 
virtue  of  the  custom  of  merchants.  I  am  of  opinion  that  the  plaintiff 
ought  to  recover. 

GiBBs,  0.  J. — I  am  of  the  same  opinion.  The  distinction  has  been  so 
well  taken  by  my  brothers  Heath  and  Dallas,  that  it  is  necessary  for 
me  to  say  very  little  on  this  case.  There  are  two  different  species  of 
defence  on  bills  of  exchange.  The  first  sort  goes  to  show  that  the  defen- 
dant is  discharged  from  the  claims  of  all  persons  whatsoever  on  that 
bill ;  the  other  sort  is  directed  to  show  that  the  defendant  is  discharged 
as  from  the  claim  of  a  particular  person.  If  a  person  takes  a  bill  on  a 
usurious  stipulation,  (I  am  not  speaking  of  a  bill  originally  made  on  a 
rft405^1  ^^^^^^^  consideration,  but  good  in  its  *origin,  and  passed  to  an 
L  -I  indorsee  on  usurious  consideration,)  he  cannot  sue  either  the 
drawer  or  the  acceptor;  but  if  he  passes  it  to  the  hand  of  another  inno- 
cent and  ignorant  indorsee  for  a  valuable  consideration,  that  person  may 
use  it  against  the  person  who  indorsed  it  to  him.  So,  he  who  takes  a 
bill  after  it  has  arrived  at  maturity,  takes  it  subject  to  all  the  defences 
which  could  have  been  made  by  any  previous  holder;  for  the  bill  being 
unpaid,  its  date  is  notice  to  him  sufficient  to  put  him  on  inquiry ;  but  if 
he  takes  the  bill  before  it  is  due,  he  takes  it  not  subject  to  the  same  in- 
firmity of  title,  because  he  then  takes  it  without  notice  of  any  suspicious 
circumstances  that  may  break  in  upon  his  remedy  against  any  former 
holder.  This  is  the  general  law,  but  there  may  be  circumstances  that 
may  make  it  otherwise.  A  holder  is  not  bound  to  present  a  bill  for 
acceptance ;  there  is  nothing,  therefore,  on  the  face  of  an  unaccepted  bill 
to  awaken  a  suspicion  that  it  has  been  presented  for  acceptance  and  re- 
fused. But  it  is  said  the  general  law  is,  that  where  notice  is  requisite, 
if  notice  be  not  given,  the  drawer,  and  all  persons  claiming  to  be  entitled 
to  have  notice  of  the  dishonour,  are  discharged.  I  think  that  is  a  begging 
of  the  question.    If  a  holder  comes  to  the  knowledge  that  the  drawee 
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will  nol  accept,  or  will  not  pay  the  bill  when  it  becomes  dne,  and  omits 
to  give  notice,  he  shall  never  sne  the  drawer,  becanse  his  neglect  prevents 
the  drawer  from  using  diligence  in  withdrawing  from  the  drawee  the 
effects  which  were  destined  to  satisfy  the  bill ;  bat  I  am  of  opinion  that 
if  the  bill  is  passed  for  a  valnable  consideration  without  notice  of  that 
defect  of  title,  he  who  so  innocently  takes  the  bill  is  not  guilty  of  any 
breach  of  duty  towards  the  drawer,  and  is  therefore  not  affected  by  the 
omission.  Roscow  y.  Hardy  is  mainly  distinguishable  from  the  present 
ease,  in  respect  that  the  bill  there  continued,  up  to  the  time  of  its  matu- 
rity, in  the  hands  of  a  holder  who  had  neglected  to  give  that  notice  at  the 
time  when  the  bill  was  first  refused  acceptance,  and  the  holder,  I  agree, 
had  thereby,  as  to  his  own  claim,  discharged  the  drawer.  I  am  of  opin- 
ion that  the  circumstance  of  the  bill  continuing  in  the  same  hand  mate- 
rially differs  that  case  from  the  present.  I  therefore  think  that  the  pre- 
sent plaintiff,  not  having  had  notice  that  the  bill  had  been  presented  for 
ttcceptance  *and  dishonoured  before  she  took  it,  is  entitled  to  rnj^Ag-i 
tecover,  notwithstanding  the  plea  that  has  been  put  on  the  record.  ^  J 
The  rule,  therefore,  must  be  absolute  for  entering  judgment  for  the  plain- 
tiff non  obstante  veredicto.  Rule  absolute. 

The  defendant  then  brought  a  writ  of  error  in  the  Court  of  Queen's 
Bench,  on  the  ground  that  Sinclair  having,  by  bis  laches  in  omitting  to 
^ve  notice  of  the  non-acceptance  of  the  bill,  discharged  the  defendants 
from  their  liability,  be  could  not,  by  his  subsequent  indorsement  to  the 
plaintiff,  restore  that  liability. 

Qtffordy  for  the  Plaintiffs  in  Error,  argued,  first,  upon  a  consideration 
of  the  mutual  engagements  between  the  drawer  and  the  holder  of  a  bill 
of  exchange.  The  drawer,  he  said,  undertakes  that  the  drawee  shall 
accept  the  bill,  and  shall  also  pay  it  at  the  period  of  its  maturity ;  upon 
failure  of  either  of  which  conditions  the  drawer  becomes  liable,  provided 
be  has  due  notice.  The  holder,  on  the  other  hand,  undertakes  for  due 
diligence  in  seeking  payment,  and  giving  notice  of  any  disappointment 
which  may  happen  in  the  pursuit  of  it.  It  is  indeed  optional  with  the 
holder,  where  the  bill  is  payable  after  date,  to  present  it  for  acceptance, 
or  to  wait  until  the  bill  arrives  at  maturity,  relying  in  the  interval  on 
the  credit  of  the  drawer,  and  present  it  at  once  for  payment;  but  if  he 
elect  the  former  course,  and  acceptance  is  refused,  he  is  as  much  bound 
to  give  notice  of  this  refusal  as  ho  would  be  to  give  notice  of  non-pay- 
ment, if  he  wait  till  the  bill  beoomes  due,  and  payment  is  refused ;  Ble- 
sard  V.  Hirst,  5  Burr.  2670;  Goodall  v.  DoUey,  1  T.  R.  712;  Roscow 
▼.  Hardy,  2  Campb.  N.  P.  0. 458.  The  reason  of  which  has  already,  in 
part,  been  stated,  viz.,  because,  immediately  on  failure  of  the  drawee  to 
accept,  the  drawer  or  indorser  becomes  liable ;  whence  it  follows,  that 
Uie  drawer  ought  to  have  an  opportunity,  forthwith,  of  withdrawing  his 
effects  out  of  the  hands  of  the  drawee.  Thus  the  mutual  engagements 
between  the  drawer  and  holder  of  a  bill  of  exchange  requiring  notice, 
the  law  has  adopted  the  *rule,  and  discharges  the  drawer  if  notice  rv^-i  a-i 
be  not  given;  and  it  would  be  converting  the  rule  of  law  into  a  I-  -> 
dead  letter  if  the  party  violating  it  may,  after  the  drawer  is  discharged, 
cure  his  own  default,  and,  by  indorsing  over  the  bill,  revive  the  drawer's 

Mat,  1854—19 
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responsibility.  It  appears,  however,  that  Lord  EUenboroagh  thought 
dififerentlj  of  the  rule  of  law,  and  of  the  means  of  evading  it,  when  he 
pronounced,  that  « if  the  indorsers  be  once  discharged  by  the  laches  of 
the  holder  at  the  time,  in  not  giving  due  notice  of  the  dishonour,  their 
responsibility  cannot  be  revived  by  the  shifting  of  the  bill  into  other 
hands/'  If  this  were  a  question  on  whom  the  hardship  ought  to  &lly  it 
might  be  enough  to  state,  that,  on  the  one  hand,  the  drawers  are  con- 
cerned, who  have  already  suffered  by  want  of  notice,  and  were  not  privy 
to  the  subsequent  indorsement ;  on  the  other,  the  indorsee,  who  derives 
her  title  immediately  by  indorsement  from  the  transgressing  party,  (and 
how  could  he  confer  a  better  title  than  he  had  himself  f)  and  who,  by 
taking  the  bill  unaccepted,  must  have  done  it  upon  the  faith  reposed  in 
the  party  indorsing  it,  that  he  had  done  no  act  to  discharge  the  security. 
The  hardship,  therefore,  if  there  be  any,  ought  to  fall  where  the  confi- 
dence was  misplaced,  and  where  the  remedy  lies  immediately  against  the 
party  who  has  abused  it.  As  to  any  supposed  inconvenience  likely  to 
result  from  the  adoption  of  these  arguments,  it  may  be  doubtful  how  far 
the  unrestrained  circulation  of  unaccepted  bills  ought  to  be  placed  to  the 
account  of  public  convenience,  if,  under  that  term,  is  comprehended  a 
due  regard  to  individual  security.  But  however  this  may  be,  it  is  sub- 
mitted, in  the  language  of  the  learned  Judge  who  dissented  in  the  Com- 
mon Pleas,  <<  That  as  the  law  limits  the  responsibility  of  parties  to  bills 
of  exchange,  by  certain  rules  for  the  negotiation  of  them,  those  rules 
ought  not  to  be  varied  by  the  introduction  of  new  and  unnecessary  dis- 
tinctions or  exceptions." 

Tindcdj  contra,  was  stopped  by  the  Court. 

Lord  Ellenbobough,  C.  J. — ^At  a  very  late  period,  after  the  law- 
merchant,  as  it  regards  the  subject  of  bills  of  exchange,  had  obtained 
r«4ll1  ^^^  >^^J  centuries,  the  cases  of  Blesard  v.  Hirst  and  *Goodall 
I-  -J  V.  Dolley  were  decided.  I  do  not  mean  to  insinuate  anything 
against  the  authority  of  those  decisions.  They  establish  this,  that  if  the 
party  holding  a  bill  of  exchange  receive  notice  of  its  dishonour,  he  la 
bound  to  communicate  this  to  the  drawer.  But  it  has  not  yet  been  de- 
termined that  the  want  of  notice  operates  further  than  a  personal  dis- 
charge of  the  drawer,  as  against  the  party  failing  to  give  the  necessary 
notice,  nor  that  an  innocent  indorsee  shall  be  barred  of  his  aotion  by  any 
latent  defect  in  the  transfer  or  concoction  of  the  bill,  except  in  the  two 
eases  of  the  bill  being  given  on  a  gaming  or  usurious  consideration.  The 
inconvenience  of  a  more  extended  doctrine  must  be  apparent ;  for,  sup- 
pose the  holder  to  be  the  eleventh  person  into  whose  hands  an  unaccepted 
bill  has  passed,  in  succession,  by  indorsement,  the  bill  arrives  at  matu- 
rity, and  is  presented,  in  due  course,  for  payment,  and  payment  is  re- 
fused, and  notice  is  given  to  the  drawer.  According  to  the  doctrine  of 
to-day,  the  holder  is  not  in  a  condition  to  maintain  his  action,  unless  he 
can  steer  clear  of  any  vice  which  the  bill  may  have  acquired  by  having 
been  tendered  for  acceptance  by  some  one  of  the  numerous  holders 
through  whose  hands  it  has  passed.  A  long  inquiry  must  be  instituted 
through  the  whole  series  of  indorsees,  in  order  to  ascertain  if  any  pre- 
vious presentment  was  made,  and  in  what  manner  it  was  dealt  with. 
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Would  it  be  possible  to  condaot  the  negotiation  of  bills  of  exchange  if 
all  this  investigation  were  neoessary?  What  means  has  the  holder  of 
gaining  this  information  f  Must  it  be  obtained  bj  private  inquiry  f 
That,  as  it  seems  to  me,  would  tend  to  cast  about  bills  of  exchange  a 
precarious  character  that  would  affect  their  credit,  and  perhaps  totally 
exclude  them  from  circulation.  The  cases  of  Blesard  v.  Hirst  and 
Qoodall  V.  Dolley,  decided  that  the  indorser  should  be  discharged,  but 
that  was  as  between  the  indorser  and  the  party  guilty  of  laches,  which 
the  plaintiff  in  both  those  cases  was.  It  may  be  material  to  give  the 
drawer  notice,  in  order  to  enable  him  to  withdraw  his  effects.  This, 
therefore,  may  form  a  sound  exception  as  against  the  party  guilty  of 
laches,  but  it  is  a  very  different  consideration  whether  it  shall  vitiate  the 
bill  in  the  hands  of  an  innocent  indorsee,  like  the  cases  of  usury  or 
gaming.  It  is  argued,  that  the  drawer  is  only  conditionally  r«^|o*i 
^liable,  if  the  bill  be  dishonoured  by  non-acceptance  or  non-  1*  -■ 
payment,  provided  he  has  notice.  But  it  is  no  part  of  the  condition 
that  he  shall  be  discharged  quoad  every  holder,  if  the  dishonour  be  not 
within  the  knowledge  of  the  holder.  Such  a  position,  I  believe,  is  not 
laid  down  in  any  case,  and  would,  as  it  seems  to  me,  be  carrying  the 
doctrine  further  than  is  necessary  or  conyenient,  involving,  perhaps,  the 
negotiation  of  bills  of  exchange  in  precarious  uncertainty.  The  drawer 
who  issues  his  bill  into  the  world  without  procuring  its  acceptance,  is 
not  without  some  degree  of  blame.  He  issues  it  in  an  imperfect  state, 
and  cannot  justly  complain  of  the  neglect  of  any  indorsee  who  takes  the 
bill  in  this  state,  being  cognizant  of  no  circumstances  to  vitiate  it,  and 
looking  merely  at  the  names  upon  it.  Upon  the  whole,  it  appears  to  me 
that  no  authority  has  pronounced  that  a  bill  of  exchange  shall  be  a  void 
security  in  the  hands  of  an  innocent  indorsee,  who  has  no  knowledge 
that  the  bill  has  ever  been  dishonoured,  because  a  former  holder  has 
omitted  to  give  notice  to  the  drawer  that  the  drawee  has  refused  accept- 
ance; and  that  such  a  doctrine  would  be  destructive  of  the  very  policy 
and  effect  of  this  species  of  instrument,  by  rendering  its  credit  of  so 
precarious  a  nature  that  no  person  would  be  found  willing  to  trust  to  it, 
especially  if  a  number  of  names  were  indorsed  upon  it. 

Batlky,  J. — ^I  am  of  the  same  opinion.  Bills  of  exchange  being 
negotiable  instruments,  a  different  rule  applies  to  them  from  that  which 
governs  ordinary  instruments ;  so  that  an  indorsee,  bona  fide  and  for  a 
valuable  consideration,  may  possibly  stand  in  a  better  situation  than  the 
indorser.  Usury  and  gaming  form  two  exceptions  to  this,  both  affecting 
an  innocent  indorsee ;  and  there  is  one  other,  where  the  indorsee  cannot 
be  said  to  be  an  innocent  party,  that  is,  where  he  takes  a  bill  overdue,  or 
where  the  bill  bears  on  the  face  of  it  the  mark  of  having  been  dishon- 
oured, as  if  it  be  noted  for  non-acceptance.  In  all  other  cases,  although 
the  want  of  notice  may  be  a  good  defence,  as  against  the  indorser,  it 
affords  none  as  against  an  innocent  indorsee.  The  drawer  might  avoid 
all  difficulty,  by  drawing  the  bill  payable  to  his  own  order,  and  procuring 
an  acceptance  before  issuing  it.  If  he  *draw  it  payable  to  a  r«4|o-i 
third  person,  and  issue  it  in  its  unaccepted  state,  the  imperfection  ^  -I 
lies  at  his  door,  uid  he  must  take  the  consequence.   The  question  being. 
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Whether  the  loss  shall  fall  on  him  or  upon  an  innocent  indorsee  ?  it 
seems  to  me  that  the  law  casts  it  where  it  oaght  to  fall.  It  is  argnedy 
that  there  is  no  hardship  in  casting  the  loss  on  the  indorsee,  hcoause  he 
received  the  hill  on  the  individual  credit  of  the  indorser ;  but  that  argu- 
ment, I  think,  is  not  supported  by  the  premises,  beeaose  an  indorsee 
takes  a  bill,  not  upon  the  credit  of  the  indorser  alone,  but  of  all  the 
names  which  appear  upon  the  bill. 

Abbott,  J. — I  confess  it  always  appeared  to  me  to  be  an  anomaly, 
that  the  holder  of  a  bill  of  exchange  should  not  be  bound  to  present  it 
for  acceptance,  and  yet,  if  he  does  present  it,  and  acceptance  is  refused, 
that  he  should  be  bound  to  give  notice  to  the  drawer,  under  pain  of 
having  him  discharged.  To  extend,  however,  the  doctrine  of  discharge 
to  a  case  like  the  present,  would,  in  my  opinion,  be  attended  with  very 
injurious  consequences,  as  it  would  almost  destroy  the  negotiation  of 
instruments  of  this  nature ;  for  no  prudent  person  would  take  a  bill  of 
exchange,  if  it  were  to  be  subject,  in  his  hands,  to  all  such  latent  defects 
as  the  present.  I  am  of  opinion,  therefore,  that  we  ought  not  to  extend 
the  doctrine  beyond  the  authorities  cited. 

HoLBOTD,  J. — I  am  of  the  same  opinion,  that  there  ought  to  be  judg- 
ment for  the  defendant  in  error.  This  conclusion,  I  think,  follows  from 
some  of  the  principles  laid  down  in  argument  on  the- other  side.  I  agree 
in  the  position  that  the  drawer  undertakes  that  the  drawee  shall  accept 
and  pay.  If  the  holder  tender  the  bill  for  acceptance,  and  acceptance  is 
refused,  he  knows  that  the  drawer  is  thereby  defeated  in  his  expectation ; 
therefore  it  becomes  his  duty  to  give  notice  to  the  drawer,  and  if  he 
neglects  this,  he  is  guilty  of  laches,  and  ought  to  suffer  for  his  negligence 
rather  than  the  drawer.  This  was  the  ground  on  which  the  case  of 
Blesard  v.  Hirst  was  determined.  But  such  is  not  the  present  case, 
where  the  bill,  in  its  unaccepted  state,  has  passed  into  the  hands  of  a 
r*i1d1  *^^^^  ^^®  indorsee  to  whom  no  laches  is  imputable.  Upon  the 
L  -i  principle  already  laid  down,  the  drawer,  in  such  a  case,  holds 
out  to  the  indorsee  that  the  bill  will  be  accepted  and  paid ;  and  if  this 
fails,  ought  he  not  to  suSer  rather  than  the  indorsee  who  hath  no  know- 
ledge whatever  that  the  bill  has  been  dishonoured  ?  The  case  of  Bos- 
cow  V.  Hardy  differs  from  this,  because  there  the  plaintiff  took  up  the 
bill  of  his  own  wrong,  after  the  holder,  by  his  laches,  had  discharged 
the  drawer  and  prior  indorsers,  and  therefore  it  was  properly  holden  that 
the  plaintiff  could  not  recover  against  a  prior  indorser.  The  greater 
part  of  the  learned  counsel's  argument  would  apply  to  the  case  of  a 
stolen  bill,  where  the  felon  has  indorsed  it  to  a  bon&  fide  holder ;  but 
what  says  the  law  in  such  case  1  Not  that  the  indorsee  takes  the  bill 
on  the  individual  credit  of  the  felon,  so  that  he  must  stand  or  fall  by 
the  felon's  title,  but  that  he  shall  recover  on  his  own  title,  seeing  that 
he  might  take  the  bill  on  the  credit  of  ail  the  names  which  appear  on 
the  bill.  Usury  and  gaining  consideration  render  the  bill  void  in  its 
original  formation.  I  remember  the  ease  in  Douglas,  where  the  Court 
reluctantly  yielded  to  that  doctrine.  This  is  not  the  case  of  a  void  bill ; 
the  indorsee  is  chargeable  with  no  negligence,  and  I  therefore  think  that 
the  drawer  is  still  liable.  Judgment  affirmed. 
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A  BILL  PAYABLE  AT  A  CERTAIN  TIME  AFTER  SIGHT  MUST  BE  PRE- 
SENTED FOR  ACGEPTANOE  WITHIN  A  REASONABLE  TIME,  AND  THE 
QUESTION,  WHETHER  REASONABLE  DIUQENGE  HAS  BEEN  USED, 
WILL  DEPEND  ON  THE  PARTICULAR  CIRCUMSTANCES  OF  EACH  CASE. 

I.  — MUILMAN  V.  D'EGUINO. 

Not.  26,  1795.  —  B.  2  H.  Bl.  665. 
Debt  on  bond,  the  condition  of  which,  after  reciting  that  Chamberlain 
Ooodwin  had,  on  the  5th  of  March,  1793,  in  London,  drawn  five  sets  of 
bills  of  exchange,  four  in  each  set,  on  *Major  William  Palmer,  r^A^pri 
at  the  house  of  Messrs.  Palmer  and  Tucker,  at  Calcutta,  payable  ^  J 
to  the  defendant  or  order  sixty  days  after  sight,  and  by  him  indorsed  to 
the  plaintiffs,  was,  that  if  the  said  five  sets  of  bills  of  exchange,  or  any 
one  bill  of  any  or  either  set,  should  be  returned  and  come  back  to  Eng. 
land,  duly  protested  for  non-payment,  no  one  bill  of  that  set  having 
been  paid,  and  if  the  said  Chamberlain  Goodwin,  or  the  defendant,  or 
either  of  them,  their,  or  either  of  their  executors,  &o.,  should  and  did 
within  thirty  days  next  after  the  said  five  sets  of  bills,  or  any  one  bill 
of  any  or  either  set  so  returned  protested  for  non-payment,  should  be 
produced  with  a  regular  protest  for  non-payment  to  the  said  Chamberlain 
Ooodwin  and  the  defendant,  or  either  of  them,  their  executors,  &c.,  or 
notice  thereof  in  writing  left  at  their,  or  either  of  their,  usual  place  of 
abode,  pay  to  the  plaintiffs  the  full  amount  of  such  bill  or  bills  of  ex- 
change as  should  be  so  returned  with  protest,  &c.,  then  the  obligation  to 
be  void,  &c.,  which  being  read,  &c.,  the  defendant  pleaded ; — 

1.  That  not  any  one  bill  of  exchange  of  any  or  either  of  the  said  five 
sets  of  bills,  bad  been  returned  and  come  back  to  England,  duly  pro- 
tested, within  the  true  intent  and  meaning  of  the  condition. 

2.  That  the  defendant  had  well  and  truly  paid  to  the  plaintiffs  within 
the  time  in  the  condition  mentioned,  the  full  amount  of  such  of  the  said 
bills  as  had  been  returned  with  protests  for  non-payment,  &c. 

8.  That  by  reason  of  the  neglect  and  default  of  the  plaintiffs,  not  any 
one  bill  of  any  of  the  said  five  sets  was  presented  or  shown  to  the  said 
Major  William  Palmer,  at  the  house  of  Messrs.  Palmer  and  Tucker,  at 
Calcutta,  or  at  any  other  place,  within  a  reasonable  time  next  after  the 
drawing  and  indorsing  of  the  same  respectively. 

4.  The  same  in  the  former  part  as  the  third,  with  the  addition,  that 
by  reason  of  the  premises,  the  defendant  had  not  notice  so  soon  as  he 
otherwise  would  and  ought  to  have  had,  that  the  said  Major  William 
Palmer  would  not  accept  or  pay  the  said  bills,  or  any  of  them. 

5.  That  all  the  bills  of  the  said  five  sets,  which  were  returned  and 
came  back  to  England  protested  for  non-payment,  were  *so  re-  r^-i  ii-i 
turned,  and  so  came  back  through  the  default  of  the  pUdntiffs.     ^        -^ 

Eeplication. — 1.  That  one  bill  of  each  of  the  five  sets  had  been  re- 
turned and  come  back  to  England,  duly  protested  for  non-payment, 
within  the  true  intent  and  meaning  of  the  condition,  concluding  to  the 
country. 


290  BOSS    ON    OOMMEBOIAL    LAW. 

2.  That  the  defendant  had  not  paid  to  the  plaintiffs  within  the  time 
in  the  condition  mentioned^  the  full  amount  of  such  of  the  bills  as  had 
been  returned  with  protests,  &c.,  with  the  same  conclusion. 

3.  That  one  bill  of  each  set  was  presented  to  Major  William  Palmer, 
at  the  house  of  Palmer  and  Tucker,  at  Calcutta,  within  a  reasonable 
time  after  the  drawing  and  indorsing,  &c.,  with  the  same  conclusion. 

4.  That  one  bill  of  each  set  was  presented  to  the  said  Major  William 
Palmer,  at  the  house  of  Palmer  and  Tucker,  at  Calcutta,  within  a  reason- 
able time  after  the  drawing  and  indorsing,  without  any  default  of  the 
plaintiff,  with  the  same  conclusion. 

5.  That  all  the  bills  of  the  five  sets  which  were  returned  and  did  come 
back  to  England  protested  for  non-payment,  were  not  so  returned,  and 
did  not  so  come  back  to  England,  through  the  neglect  or  default  of  the 
plaintifis,  with  the  same  conclusion. 

On  these  issues  a  verdict  was  found  at  Gruildhall  for  the  plaintiffs,  the 
following  being  the  facts  of  the  case.  On  the  5th  of  March,  1793,  the 
bills  were  drawn  by  Qoodwin  on  Palmer  in  Calcutta,  in  favour  of  the 
defendant,  and  on  the  same  day  indorsed  by  him  for  their  full  value,  in 
a  course  of  negotiation  on  the  Eoyal  Exchange,  to  the  plaintiffs,  who  had 
previously  received  directions  from  Biderman  and  Co.  of  Paris,  with 
whom  they  had  a  correspondence,  to  procure  bills  on  India.  The  plain- 
tiffs then  sent  advice  to  Biderman  and  Co.  of  their  having  procured  the 
bills,  and  at  the  same  time  drew  on  Biderman  and  Co.  for  the  amount  of 
them,  by  way  of  indemnifying  themselves,  and  requested  further  orders 
as  to  the  persons  to  whom  the  bills  in  question  should  be  indorsed.  On 
the  17  th  of  March  in  the  same  year,  Goodwin  wrote  general  letters  of 
advice  to  the  drawee,  which  were  sent  on  board  an  East  India  ship, 
r*4171  ^^^^^  sailed  with  several  others  from  Spithead  on  the  *5th  of 
I-  -I  April,  and  arrived  at  Calcutta  early  in  September.  On  the  19th 
of  April,  Goodwin  stopped  payment.  On  the  30th  of  April,  four  of  the 
bills  were  indorsed  by  the  plaintiffs,  (by  the  direction  of  Biderman  and 
Co.,  from  whom  they  had  heard  in  the  meantime,  and  who  had  paid  the 
bills  which  the  plaintifiBs  had  drawn  on  them  as  an  indemnity,)  to  the 
order  of  Deverin  of  Calcutta,  and  the  fifth  to  the  order  of  Pelon  of  the 
same  place,  for  value  in  account  with  Biderman  and  Co.  On  the  22d 
of  May  the  bills  were  sent  to  India,  byanother  fleet  of  Indiamen,  which 
sailed  on  that  day,  and  arrived  in  the  Huguely  river  on  the  3d  of  Octo- 
ber. On  the  5th  of  October  the  holder  of  the  bills  wrote  to  the  drawee, 
who  was  not  then  at  Calcutta,  informing  him  of  the  arrival  of  the  bills, 
and  requesting  his  acceptance  of  them,  which  by  letter  of  the  17th  of 
October  he  refused.  In  consequence  of  which  four  of  the  bills  were  pro- 
tested for  non-acceptance  on  the  29  th  of  October,  and  the  fifth  on  the 
18th  of  November,  1793.  Four  were  protested  for  non-payment  on  the 
1st  of  December,  1793,  and  the  fifth  on  the  3d  of  January,  1794,  and 
were  all  returned  by  the  first  English  ships  which  sailed  from  India  on 
the  23d  of  February,  and  arrived  in  England  in  July,  1794.  But  it 
also  appeared,  that  the  plaintiffs  had  received,  by  the  accidental  convey- 
ance of  a  foreign  ship  not  bound  to  England,  a  letter  from  their  agents 
at  Calcutta,  (with  whom  the  holders  of  the  bills  had  a  constant  com- 
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manioation,)  dated  11th  December^  1793^  respecting  some  other  bills, 
but  which  was  totally  silent  as  to  the  bills  in  qnestion . 

A  role  having  been  granted  to  show  cause  why  there  should  not  be  a 
new  trial|  the  Lord  Chief  Justice  [reported  the  evidence  as  above  stated, 
and  said,  that  at  the  trial,  the  material  questions  he  had  left  to  the  con- 
sideration of  the  jury  were,  whether  the  bills  were  presented  to  the 
drawee  in  reasonable  time,  which  includes  the  question  whether  they 
were  sent  from  England  in  reasonable  time,  and  also  whether  proper 
notice  had  been  given  to  the  defendant  of  their  non-payment.  That 
bis  lordship  was  of  opinion  that  there  was  no  rule  of  law  to  fix  the  time 
when  foreign  bills  should  be  sent  to  their  place  of  destination,  and  that 
the  jury  was  to  determine  what  was  ^reasonable  time  for  that  r^iQi 
purpose.  That  under  the  particular  circumstances  of  this  case,  ^  -> 
he  thought  the  bills  had  been  transmitted  in  reasonable  time  to  India, 
having  been  originally  put  up  on  the  Exchange  for  negotiation,  and 
therefore  liable  to  be  delayed  here,  and  purchased  by  the  plaintiffs  as 
the  agents  of  Biderman  &  Co.,  who  were  to  give  their  orders  for  the 
disposal  of  them.  As  to  the  time  of  their  being  presented  in  India 
after  their  arrival  in  that  country,  there  was  no  evidence  to  show  that 
they  were  not  presented  in  reasonable  time,  and  it  must  be  always  in  the 
discretion  of  the  holder  of  bills  drawn  payable  at  sight,  or  a  certain  time 
after,  at  what  time  they  should  be  presented.  That  with  respect  to  the 
notice  of  the  bills  being  dishonoured,  it  appeared  that  due  notice  of  that 
circumstance  had  been  given  to  the  defendant  in  this  case ;  for  it  would 
be  too  strict  a  rule  to  lay  it  down  that  the  party  in  India  should  be 
bound  to  send  notice  to  England,  by  the  chance  conveyance  of  a  foreign 
ship,  and  that  in  this  instance  notice  had  been  sent  by  the  first  regular 
ships  which  sailed  from  Bengal  to  this  country. 

Le  Blanc  J  Sergt.,  in  showing  cause,  repeated  in  substance  the  obse 
vations  of  his  lordship  to  the  jury. 

Adair  and  Haywood  Sergts.,  on  the  other  hand,  contended,  that  due 
diligence  had  not  been  used  (which  it  was  necessary  in  all  cases  for  the 
holders  of  bills  of  exchange  to  use)  either  in  sending  their  bills  to  India 
by  the  first  ships  which  sailed  from  England  after  the  indorsement  to 
the  plaintiffs,  and  which  delay  was  occasioned  by  their  seeking  an  indem- 
nity for  themselves  firom  Biderman  &  Co. ;  or  in  presenting  the  bills  in 
India  for  acceptance,  which  might  and  ought  to  have  been  done  by  the 
holders,  without  waiting  for  the  drawee's  letter  of  the  17th  of  October, 
as  his  residence  was  known,  though  he  was  absent  from  Calcutta )  or  in 
returning  them  as  soon  as  possible  to  England,  with  due  notice  of  their 
non-payment;  for  it  was  evident  that  the  plaintiffs'  agents  or  the  holders 
of  the  bills  in  India,  did  not  avail  themselves  of  the  same  opportunity 
which  the  foreign  ship  offered  of  sending  the  letter  of  11th  of  Decem- 
ber, also  to  send  bills  protested  for  non-payment. 

*Lord  Chief  Justice  Etre ^The  course  of  the  argument  in  r^Avff\ 

this  case  does  not  call  upon  the  Court  to  lay  down  any  new  rule  I-  -I 
as  to  bills  of  exchange  payable  at  sight,  or  a  given  time  after ;  if  it  did, 
and  it  were  necessary,  I  should  feel  great  anxiety  not  to  clog  the  negoti- 
ation of  bills  circumstanced  like  the  present.      It  would  be  a  very 
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serious  and  difficult  thing  to  say,  that  a  person  baying  a  foreign  bill,  in 
the  way  that  these  bills  were  bought,  should  be  obliged  to  transmit  it  by 
the  first  opportunity  to  the  place  of  its  destination.  There  would  also  be  a 
great  difficulty  in  saying  at  what  time  such  a  bill  should  be  presented 
for  acceptance.  The  Courts  have  been  very  cautious  in  fixing  any  time 
for  an  inland  bill  payable  at  a  certain  period  after  sight,  to  be  presented 
for  acceptance,  and  it  seems  to  me  to  be  more  necessary  to  be  cautious 
with  respect  to  a  foreign  bill  payable  in  that  manner.  If  instead  of 
drawing  their  foreign  bills  payable  at  usances,  in  the  old  way,  merchants 
choose  for  their  /own  convenience  to  draw  Uiem  in  this  manner,  and  to 
make  the  time  commence  when  the  holder  pleases,  I  do  not  see  how  the 
Courts  can  lay  down  any  precise  rule  on  the  subject.  I  think  indeed, 
that  the  holder  is  bound  to  present  the  bill  in  reasonable  time,  in  order 
that  the  period  may  commence  from  which  the  payment  is  to  take  place. 
The  question,  what  is  reasonable  time,  must  depend  on  the  particular 
circumstances  of  the  case ;  and  it  must  always  be  for  the  jury  to  deter- 
mine, whether  any  laches  is  imputable  to  the  plaintiff.  With  respect 
to  point  of  notice  of  the  non-payment  being  delayed,  I  think  there  is 
no  colour  for  that  part  of  the  argument;  for  I  hold  that  it  is  sufficient 
for  the  party  in  India  to  send  notice  by  the  first  regular  ships  going  to 
England,  and  that  he  is  not  bound  to  accept  the  uncertain  conveyance 
of  a  foreign  ship. 

But  upon  the  whole,  my  opinion  proceeds  on  the  facts  of  this  particu- 
lar case ;  I  am  satisfied  with  the  finding  of  the  jury ;  the  question  whe- 
ther there  had  been  any  laches  was  left  to  them,  which  it  was  for  them 
to  decide,  and  they  have  found  that  do  blame  was  to  be  imputed  to  the 
plain  tifis. 

BuLLEB,  J. — ^This  case  may  be  decided  on  the  facts  peculiar  to  itself, 
r^AoCii  ^^^^^^^  infringing  any  rule  of  law.  The  only  rule  *that  I 
I-  -I  know  of,  which  can  be  applied  to  all  oases  of  bills  of  exchange, 
is  that  due  diligence  must  be  used.  Due  diligence  is  the  only  thing  to « 
be  looked  at,  whether  the  bill  be  a  foreign  or  an  inland  one,  and  whether 
it  be  payable  at  sight,  at  so  many  days  after,  or  in  any  other  manner. 
And  the  learning  on  this  point  is  well  laid  down  by  Lord  Mansfield  in 
Heylyn  v.  Adamson,  2  Burr.  669.  Then  the  question  is,  Whether  due 
diligence  was  used  by  the  plaintiffs  in  this  case  ?  Upon  all  the  facts, 
the  jury  have  found  that  there  was  no  laches  in  the  plaintiffs,  and  there 
is  nothing  in  the  state  of  those  facts,  as  they  appear  upon  the  evidence, 
to  warrant  the  Court  to  say  that  the  verdict  is  against  law.  But  here  I 
must  observe,  that  I  think  a  rule  may  thus  far  be  laid  down  as  to  laches, 
with  regard  to  bills  payable  at  sight  or  a  certain  time  after  sight,  namely, 
that  they  ought  to  be  put  in  circulation.  If  they  are  circulated,  the 
parties  are  known  to  the  world  and  their  credit  is  looked  to ;  and  if  a 
bill  drawn  at  three  days'  sight  were  kept  out  in  that  way  for  a  year,  I 
cannot  say  there  would  be  laches.  But  if  instead  of  putting  it  in  circu- 
lation, the  holder  were  to  lock  it  up  for  any  length  of  time,  I  should 
say  that  he  was  guilty  of  laches.  But  further  than  this  no  rule  can  be 
laid  down.  With  respect  to  the  notice,  it  was  clearly  sufficient  to  send 
it  by  the  ordinary  mode  of  conveyance.     I  do  not  say  that  the  partj 
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wu  bound  to  send  the  protest  by  an  English  ship,  bat  it  was  enongh  to 
do  so  by  the  first  ship^  whether  English  or  foreign,  that  was  going  to 
England  in  the  regular  course  of  oonveyanoe. 

Heath,  J. — Of  the  same  opinion.  No  rule  can  be  laid  down  as  to 
the  time  for  presenting  bills  drawn  payable  at  sight,  or  a  given  time 
after.  In  the  French  Ordinances  of  1673,  Postlethwaite's  Diet.  tit. 
Bills  of  Exchange,  it  is  said  that  a  bill  payable  at  sight  or  at  will  is  the 
same  thing;  and  this  agrees  with  Marius. 

BooKX,  J.,  of  the  same  opinion.  Bule  discharged. 


*II.  — MELLISH  ▼.  BAWDON.  [•421] 

Not.  ae,  1832— E.    9  Bing.  416.    Eng.  Com.  Law  Reps.  toI.  23. 

This  was  an  action  brought  by  the  holder  against  the  drawer  of  a  bill 
of  exchange,  addressed  to  Guimarroens  at  Rio  de  Janeiro,  and  payable 
at  sixty  days  after  sight;  the  rate  of  exchange,  at  which  the  bill  was  to 
be  paid,  being  fixed,  by  indorsement  on  the  bill,  at  22^.  per  milrea. 

This  bill  had,  by  the  defendant's  order,  been  offered  for  sale  in  the 
money  market,  and  was  purchased  by  the  plaintiff  on  the  10th  of  Sep- 
tember 1830,  at  which  time  the  rate  of  exchange  was  at  the  amount 
indorsed  on  the  bill. 

The  plaintiff  kept  the  bill  in  his  own  hands  till  the  Ist  of  February 
1831,  when  it  was  again  sold  by  him  in  the  market,  and  put  into  cir- 
culation. 

Guimarroens  haying  foiled  before  the  bill  reached  Bio,  the  plaintiff 
was  obliged  to  pay  a  subsequent  indorsee  the  amount,  and  now  sought 
to  recover  it  of  the  defendant,  the  drawer. 

Immediately  after  the  bill  came  into  the  plaintiff's  hands  the  rate  of 
exchange  began  to  fall,  and  by  the  1st  of  February,  1831,  had  fallen 
from  22c;.  to  17^^. 

It  was  proved  at  the  trial  that  foreign  bills  were  constantly  bought 
and  sold  in  the  market  for  the  purpose  of  speculation,  and  that  this 
course  of  business  was  so  general,  that  the  defendant  could  not  but  know 
that  it  existed. 

There  was  no  evidence  of  any  such  unvarying  course  having  been 
observed  with  respect  to  foreign  bills  payable  at  a  given  time  after  sight, 
as  that  the  holder  should  send  them  forward  for  acceptance  within  any 
certain  time,  as  by  the  first  or  second  packet  which  sailed  after  they 
came  into  his  hands ;  on  the  contrary,  there  was  conflicting  evidence  of 
the  judgment  and  opinion  of  merchants  on  that  point,  some  stating  that 
sach  was  their  understanding  of  the  course  and  practice,  others  stating 
that  they  understood  foreign  bills  were  usually  kept,  without  being 
forwarded  for  acceptance,  as  long  as  it  suited  the  convenience  or  interest 
of  the  holder. 

But  It  appeared,  that  where  drawers  of  foreign  bills  payable  at  any 
time  after  sight,  are  desirous  of  limiting  the  time  of  their  responsibility, 
there  are  various  modes  which  they  are  ^accustomed  to  pursue  to  rv^oo-i 
attain  that  object :  either  they  are  in  the  habit  of  sending  forward  I-        -I 
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one  part  to  a  correepondent  to  procure  acceptance,  and  bringing  another 
part  of  the  bill  to  the  market|  upon  which  is  noted  the  time  at  which  the 
first  part  was  forwarded,  or  they  make  it  a  matter  of  express  stipulation 
with  the  purchaser,  that  the  bill  sold  shall  be  sent  forward  within  a 
limited  time. 

It  waa  proved  at  the  trial  bj  all  the  witnesses,  that  if  the  bill  was 
once  put  in  circulation,  it  might  be  sent  to  any  part  of  the  world,  and 
kept  a  reasonable  time  by  each  successive  holder  before  it  was  passed  on 
to  the  next. 

TiNDAL,  C.  J.,  before  whom  the  cause  was  tried  at  the  last  London 
sittings,  told  the  jury  that  they  were  to  determine  on  the  evidence  before 
them,  whether  there  had  been  an  unreasonable  delay  on  the  part  of  the 
plaintiff,  the  holder  of  the  bill,  in  sending  it  forward  for  acceptance,  or 
putting  it  into  circulation :  and  that,  in  order  to  arrive  at  the  proper 
determination  of  that  question,  they  were  to  take  into  their  consideration 
the  situation  and  interests,  not  of  the  drawer  only,  or  of  the  holder  only, 
but  the  situation  and  interests  of  both ;  and  to  say,  whether,  under  all 
the  circumstances,  the  delay  in  this  case,  which  amounted  to  four  months 
and  twenty-two-days,  was  unreasonable  or  not. 

The  jury  having  found  for  the  plaintiff, 

Taddy  Sergt.  moved  to  set  aside  the  verdict  on  the  ground  of  an 
alleged  misdirection ;  contending  that  the  proper  question  for  the  jury 
should  have  been.  Whether  due  diligence  had  been  used  by  the  holder 
in  sending  forward  the  bill  for  acceptance,  or  putting  it  in  circulation, 
with  reference  to  the  interests  of  the  drawer  J 

By  the  law  merchant  it  was  the  duty  of  the  holder  either  to  put  the 
bill  into  immediate  circulation,  or,  if  he  kept  it  in  his  own  hands,  to 
send  it  forward  for  acceptance  by  the  first  packet  which  suled  to  Rio 
after  he  received  the  bill,  or,  at  the  latest,  by  the  second.  If  the  first 
holder  has  a  right  to  detain  Uie  bill  for  five  months,  so  has  the  second 
and  every  subsequent  holder,  and  the  drawer's  responsibility  may  so  be 
protracted  interminably.  The  holder,  therefore,  of  such  a  bill,  ought  to 
proceed  with  the  same  diligence  as  the  Courts  have  required  at  the  handB 

[^4281  ^^  ^^^  holder  of  a  banker's  check,  or  of  a  note  ^payable  on 
-i  demand,  who  by  laches  in  presentment  loses  his  claim  against  the 
maker :  and  in  Muilman  v.  D'Eguino,  2  H.  Bl.  565,  Buller,  J.,  says, 
<<  If  instead  of  putting  the  bill  into  circulation,  the  holder  were  to  look 
it  up  for  any  length  of  time,  I  should  say  he  was  guilty  of  laches.'^ 
A  rule  nisi  having  been  granted, — 

Wilde,  Sergt.  showed  cause. — ^The  direction  to  the  jury  was  correct. 
It  would  greatly  clog  the  circulation  of  foreign  bills,  and  be  prejudicial 
to  commercial  intercourse,  if  the  holder  of  such  bills  were  not  permitted 
to  consult  his  own  interests  as  well  as  those  of  the  drawer,  and  were 
refused  a  reasonable  latitude  as  to  retaining  or  forwarding  the  bill. 
According  to  the  principle  for  which  the  defendant  contends,  a  merchant 
who  has  payments  to  make  abroad  must  purchase  his  bills  for  that  pur- 
pose at  the  precise  time  he  is  about  to  make  the  payment.  But  at  that 
time  it  may  happen  that  the  market  may  be  insufficiently  supplied  with 
the  bills  he  requires,  or  the  rate  of  exchange  may  be  ruinously  against 
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him.  It  18  essential  therefore  to  his  interests^  and  to  the  free  circulation 
of  such  bills,  that  he  should  be  entitled  to  buy  them  when  induced  to  do 
80  by  a  favourable  state  of  the  market  or  of  the  exchanges,  and  to  retain 
them  a  reasonable  time  for  his  own  profit  or  convenience.  In  the  present 
instance  the  rate  of  exchange  having  fallen  immediately  after  the  purchase, 
the  plaintiff  was  justified  in  retaining,  the  bill  with  a  view  to  indemnify 
himself  by  any  subsequent  rise.  The  language  of  Buller,  J.,  applies  to 
a  wanton  or  careless  detainer  of  the  bill,  and  not  to  a  detainer  essential 
to  the  interests  of  the  holder.  [Aldebson,  J.,  Fry  v.  Hill,  7  Taunt. 
897,  explains  the  expressions  to  be  found  in  Muilman  v.  D'Eguino.l 
And  there  is  no  danger  that  a  right  of  retainer  for  such  an  object  will 
in  general  be  prejudicial  to  the  interests  of  the  drawer,  for  after  any 
long  detainer  the  holder  will  suffer  more  by  loss  of  his  money  than  he 
can  possibly  gain  by  any  rise  in  the  exchange.  At  all  events,  it  is  in 
the  power  of  the  drawer  to  secure  himself,  by  sending  out  one  part  of 
the  bill  to  be  accepted  or  by  stipulating  for  its  transmission  within  a 
given  time. 

The  law  of  France  (Code  de  Commerce,  liv.  i.  tit.  8,  s.  11)  requires 
*that  a  bill  drawn  from  the  Continent  or  Isles  of  Europe,  and  r^AOA-i 
payable  within  the  European  possessions  of  France,  shall  be  pre-  L  -1 
sented  within  six  months  from  the  date,  or  the  holder  shall  have  no 
remedy  against  the  drawer  or  indorser;  but  in  the  law  of  England  there 
is  no  such  rule  with  respect  to  what  are  termed  foreign  bills.  The 
drawer  must  calculate  on  the  continued  solvency  of  the  drawee ;  for, 
without  any  detainer  by  a  bolder,  the  bill  may,  in  passing  from  hand  to 
hand,  be  months  in  circulation  before  presentment  for  acceptance. 

Taddxfy  and  Andrews,  Sergt.  with  him,  in  support  of  the  rule,  con- 
tended, that  the  holder  ought  not  to  be  permitted  to  consult  his  own 
interests  to  the  injury  of  the  drawer;  that  no  instance  could  be  shown 
in  which  a  party  had  detained  a  bill  nearly  five  months  before  presenting 
or  putting  it  in  a  course  of  circulation  ;  and  that  nothing  but  vis  majoTj 
such  as  embargo,  blockade,  or  imprisonment,  could  justify  such  a  pro- 
ceeding. Buller,  J.,  said,  in  Muilman  v.  D'Eguino,  '<  due  diligence  is 
the  only  thing  to  be  looked  at,  whether  the  bill  be  a  foreign  or  an  inland 
one ;  and  whether  it  be  payable  at  sight,  at  so  many  days  after,  or  in 
any  other  manner.'^ 

The  CouBT  said  they  would  take  time  to  consider,  not  on  account  of 
any  difficulty,  but  of  the  great  importance  of  the  case. 

Cur.  adv.  vuU. 

TiNDALy  C.  J. — ^The  rule  obtained  by  the  defendant  in  this  case, 
calling  on  the  plaintiff  to  show  cause  why  there  should  not  be  a  new 
trial,  proceeds  upon  the  ground  that  there  has  been  a  misdirection,  in 
point  of  law,  to  the  jury  on  the  trial  of  the  cause,  in  consequence  of 
which  misdirection  the  jury  have  returned  their  verdict  improperly  for 
the  plaintiff. 

The  rule  of  law  laid  down  to  the  jury  appears  to  have  been  substan- 
tially this, — that  they  were  to  determine  on  the  evidence  before  them, 
whether  there  had  been  an  unreasonable  delay  on  the  part  of  the  plain- 
tiff^ the  holder  of  the  bill,  in  sending  it  forward  for  acceptance,  or  in 
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putting  it  into  circnlalion ;  and  in  order  to  arrive  at  the  proper  deter. 
r*i9'^~l  ^^'^^^^^^  0^  ^hat  question,  the  jury  were  told  that  they  were  to 
L  -I  take  into  their  oonsideration  the  eitaation  and  interests,  not  of  the 
drawer  only,  or  of  the  holder  only,  but  the  situation  and  interests  of 
both  3  and  to  say  whether,  under  all  the  circumstances,  the  delay  in  this 
case,  which  amounted  to  four  months  and  twenty-two  days,  was  unrea- 
sonable or  not.  This  must  be  taken  to  be  the  substance  of  the  direction ; 
for  although  remarks  were  made  incidentally  on  the  different  parts  of  the 
eyidence  as  they  occurred  in  summing  it  up,  this  was  the  basis  of  the 
charge :  it  was  pointedly  laid  down  at  the  beginning,  and  was  again 
pointedly  recurred  to  at  the  end  of  it;  and  there  can  be  no  doubt  but 
that  the  jury,  being  a  special  jury  of  merchants,  understood  this  to  be 
the  rule  and  guide  of  their  judgment  upon  the  question  before  them, 
and  acted  upon  it  in  finding  their  yerdiot. 

On  the  part  of  the  defendant  it  is  contended  that  this  direction  was 
wrong,  and  that  the  proper  question  for  the  jury  should  have  been, 
whether  due  diligence  had  been  used  by  the  holder  in  sending  forward 
the  bill  for  acceptance,  or  putting  it  in  circulation,  with  reference  to  the 
interests  of  the  drawer  :  and  it  was  urged,  in  the  course  of  the  argument, 
that  by  the  law  merchant  it  was  the  duty  of  the  holder,  either  to  put  the 
bill  into  immediate  circulation,  or  if  he  kept  it  in  his  own  hands,  to  send 
it  forward  for  acceptance  by  the  first  packet  which  sailed  to  Rio  after  he 
received  the  bill ;  or,  at  the  latest,  by  the  second.  And  the  point  now 
to  be  determined  by  us,  is,  whether  the  question  submitted  to  the  jury  at 
the  trial  was  the  proper  direction  or  not. 

There  was  no  evidence  in  the  cause  of  any  such  general  unvarying 
course  having  been  observed  with  respect  to  foreign  bills  payable  at  a 
given  time  after  sight,  as,  that  the  holder  who  kept  them  in  his  own 
hands,  sent  them  forward  for  acceptance  within  any  certain  time,  as,  for 
instance,  by  the  first  or  second  packet  which  sailed  after  they  came  to  his 
hands.  Had  there  been  proof  of  any  such  general  usage,  it  would  have 
put  an  end  to  all  doubt ;  the  parties  would  be  taken  to  have  dealt  with 
each  other  on  the  footing  of  such  usage ;  the  reasonable  time  for  forward- 
ing the  bill  would  have  been  then  marked  with  the  same  precision  as  the 
r»42fi1  '®*8®°*'^^®  *^™^  ^^'  giviiig  *notice  of  the  dishonour  of  an  inland 
1-  -i  bill ;  and  the  only  point  for  the  consideration  of  the  jury  would 
then  have  been,  whether  the  bill  had  been  sent  forward  within  such 
limited  time  or  not.  But  there  was  no  such  evidence  of  usage ;  on  the 
contrary,  there  was  conflicting  evidence  of  the  judgment  and  opinion  of 
merchants  on  that  point — some  stating  that  such  wa«  their  understand- 
ing of  the  course  and  practice,  others  on  the  contrary  stating,  that  they 
understood  foreign  bills  were  usually  kept  without  being  forwarded  for 
acceptance,  as  long  as  it  suited  the  interests  or  convenience  of  the  holder. 
Again,  there  is  no  definite  time  prescribed  by  the  law  of  England,  within 
which  such  presentment  for  acceptance  must  take  place.  In  some  coun- 
tries, as  in  France,  the  times  within  which  a  foreign  bill  payable  at  sight, 
or  at  any  certain  time  after,  must  be  presented  for  acceptance  to  the 
drawee,  are  fixed  by  positive  law,  according  to  the  place  where,  and  the 
place  on  which  the  b^  is  drawn.     Thus,  for  instance,  where  it  is  drawn 
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from  the  oontineni  of  Earope,  or  the  isles  of  Earope,  and  payable  within 
the  European  possessions  of  Franoei  such  presentment  for  acceptance 
most  be  made  within  six  months  from  the  date ;  in  default  of  which,  the 
holder  can  have  no  remedy  against  the  drawer  or  indorsers.  (Code  de 
Oommeroe,  liy.  i.  tit  8^  s.  11.)  But  there  is  no  such  law  in  England ; 
and  in  the  absence  of  any  such  positive  regulation,  or  of  any  general 
usage,  or  course  of  trade,  no  other  rule,  as  it  appears  to  us,  can  be  laid 
down  as  the  limit  within  which  the  bill  must  be  forwarded  to  its  destina* 
tion,  than  that  it  must  take  place  within  a  reasonable  time  under  all  the 
oircumstances  of  the  case,  and  that  there  must  be  no  unreasonable  or 
improper  delay. 

Whether  there  has  been  in  any  particular  case  reasonable  diligence 
used,  or  whether  unreasonable  delay  has  occurred,  is  a  mixed  question 
of  law  and  fact,  to  be  decided  by  the  jury  acting  under  the  direction  of 
the  judge,  upon  the  particular  circumstances  of  each  case.  The  judg- 
ment of  the  Court  of  Common  Pleas  in  the  case  of  Muilman  v.  D'Eguino^ 
seems  to  us  to  lead  directly  to  this  conclusion,  and  to  no  other.  And 
although  one  expression  used  by  Mr.  Justice  BuUer  in  giving  his  judg« 
ment,  is  much  relied  on  by  the  defendant,  namely,  that  « if  instead  of 
putting  the  bill  into  circulation,  the  holder  were  *to  lock  it  up  riHAcyri 
for  any  length  of  time,  I  should  say  he  was  guilty  of  laches,"  L  -> 
such  expression,  when  properly  considered,  only  leaves  the  rule  above 
laid  down  as  uncertain  and  undefined  in  its  application  as  it  was  before. 
<'  To  lock  the  bill  up  for  any  length  of  time,''  does  not,  and  cannot  mean 
that  keeping  it  in  his  hands  for  any  time,  however  short,  would  make 
him  guilty  of  laches.  It  never  can  be  required  of  him,  instantly  on  the 
receipt  of  it,  under  all  disadvantages,  either  to  put  it  into  circulation,  or 
to  send  it  forward  to  the  drawee  for  acceptance.  To  hold  the  purchaser 
bound  by  such  an  obligation,  would  greatly  impede,  if  not  altogether 
destroy  the  market  for  buying  and  selling  foreign  bills,  to  the  great  in- 
jury,  no  less  than  to  the  inconvenience  of  the  drawer  himself.  For  if  he 
has  no  opportunity  to  realize  his  bill  by  sale  at  home,  he  can  only  obtain 
the  amount,  by  sending  it  out  to  a  correspondent  at  the  place  upon  which 
it  is  drawn,  incurring  thereby  delay,  expense,  and  risk :  and  if  the  buyer 
is  not  to  be  allowed  a  reasonable  discretion  as  to  the  time  of  parting  with 
the  bill,  how  can  the  drawer  expect  to  find  a  ready  sale  ?  The  meaning, 
therefore,  of  the  expression  above  referred  to  is,  and  indeed  the  very  form 
of  the  expression  denotes  it,  that  he  must  not  lock  the  bill  up  for  an  in- 
definite time ;  that  there  must  be  some  limit  to  its  being  kept  from  cir* 
culation ;  and  what  limit  can  there  be,  except  that  the  time  during  which 
it  is  locked  up  must  be  reasonable  ?  But  what  is  or  is  not  reasonable  for 
that  purpose,  a  jury  must,  with  the  assistance  of  the  judge,  under  all  the 
circumstances  of  the  particular  case,  determine. 

In  the  present  case,  on  the  10th  of  September,  1830,  the  bill  was  sold 
in  the  market  by  the  defendant's  order,  and  purchased  by  the  plaintiff. 
It  was  kept  by  the  plaintiff  in  his  own  hands  until  the  1st  of  February, 
1831,  when  it  was  again  sold  by  him  in  the  market,  and  put  into  circu- 
lation. But  the  rate  of  exchange  in  the  market  fell  immediately  after 
the  purchase  of  the  bill  by  the  plaintiff,  and  during  the  whole  of  the  in- 
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terval  down  to  the  very  time  of  the  sale  of  the  bill  by  hinii  continued 
lower  than  it  was  at  the  time  the  plaintiff  purchased  the  bill.  The  pointy 
therefore,  which  arises  in  this  case  is,  as  before  observed,  whether,  in 
determining  the  question  of  reasonable  time,  the  jury  are  to  look  ezcla- 
r*4281  ^"^^^y  ^  ^^^  interests  of  the  ^drawer,  or  may  take  into  accoant 
I-  J  those  of  the  holder  also.  And  we  are  of  opinion  there  is  no  rale 
of  law,  and  no  custom  was  proved  at  the  trial,  which  should  prevent  the 
jury  from  looking,  for  that  purpose,  to  the  interests  of  both.  The  inte- 
rest of  the  drawer  is,  that  the  bill  should  be  presented  as  early  as  possi- 
ble after  he  has  sold  it;  for  the  longer  the  delay  the  greater  the  risk  he 
runs  of  the  insolvency  of  the  drawee.  The  interest  of  the  holder  is,  that 
he  may  be  allowed  to  keep  the  bill  until  he  can  make  a  profit  on  it,  or^ 
at  all  events,  save  himself  from  loss.  So  long  as  the  exchange  remains 
steady,  or,  at  all  events,  if  it  rises  after  he  has  taken  the  "bill,  his  interest 
does  not  materially  clash  with  that  of  the  drawer;  and  on  such  a  case  the 
jury  would  probably  think,  with  reference  to  the  interest  of  both,  that 
the  reasonable  time  for  sending  forward  the  bill  was  satisfied  by  the  allow- 
ance of  a  shorter  and  less  extended  period  of  time,  than  if  the  interest  of 
the  holder  and  the  drawer  were  in  conflict  and  competition  with  each 
other.  But  if,  as  happened  in  the  present  case,  the  exchange  falls  im- 
mediately after  the  sale  of  the  bill,  the  jury  might  then  think  a  more 
extended  period  might  fairly  and  reasonably  be  allowed  the  holder,  in 
order  to  enable  him  bon&  fide  to  endeavour  to  make  a  fair  profit,  or,  at 
all  events,  to  endeavour  to  secure  himself  from  actual  loss.  And,  con- 
sidering the  nature  of  the  transaction  of  the  sale  of  the  bill  by  the  holder, 
the  form  of  the  security  itself,  and  the  expedients  to  which  the  drawer 
might  have  recourse  to  limit  the  time  of  the  bill's  circulation,  we  think 
a  jury  well  warranted  in  coming  to  such  a  conclusion.  At  the  time  the 
bill  was  sold  upon  the  market  by  the  drawer,  the  rate  of  the  exchange 
for  the  milrea  was  22d.y  which  rate  was  upon  the  sale  definitively  fixed 
as  that  at  which  the  bill  was  to  be  paid  when  due.  Now,  although  the 
drawer  may  not  have  any  direct  interest  himself  in  selling  his  bill  at  the 
time  the  milrea  is  at  the  highest  value  in  English  money,  yet  it  is  ob- 
viously for  the  benefit  of  his  customer  or  correspondent,  the  drawee,  that 
he  should  do  so;  inasmuch  as  the  value  so  fixed  on  the  milrea  at  the 
time  of  the  sale  is  the  value  at  which  payment  is  to  be  made  at  Rio  at 
the  time  the  bill  becomes  due.  The  higher,  therefore,  the  value  of  the 
mUrea,  the  smaller  will  be  the  number  which  it  will  require  from  the 
r*4^91  *^^^^^*^  funds  to  make  up  the  sterling  sum  expressed  in  the 

It  was  further  proved  at  the  trial,  that  foreign  bills  were  constantly 
bought  and  sold  at  the  market  for  the  purpose  of  speculation ;  that  this 
course  of  business  was  so  general,  that  the  defendant  could  not  but  know 
that  it  existed :  and  the  jury  might  probably  infer,  and  if  they  did  so, 
we  think  they  were  warranted  by  the  evidence  in  so  doing,  that  the  de- 
fendant must  have  known  that  the  particular  bill  in  question  had  been 
purchased  by  the  plaintiff  for  that  purpose.  As,  therefore,  the  drawer 
chose  his  own  time  for  bringing  the  bill  into  the  market,  the  jury  might 
think  it  not  unreasonable  that  the  purchaser  should  have  the  privilege  of 
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keeping  it  nntil  the  state  of  the  market  was  such  as  to  enable  him  to 
part  wkh  it  without  any  great  loss.  And  if  saoh  was  their  opinion^  we 
are  not  able  to  say  that  it  was  unreasonable  or  contrary  to  law. 

But|  further^  it  appeared  upon  the  evidence  at  the  trial,  that  where 
drawers  of  foreign  bills,  payable  at  any  time  after  sight,  are  desirous  of 
limiting  the  time  of  their  responsibility,  there  are  different  modes  which 
they  are  accustomed  to  pursue  to  attain  that  object :  either  they  are  in 
the  habit  of  sending  forward  one  part  to  a  correspondent  to  procure 
acceptance,  and  bringing  another  part  of  the  bill  to  the  market,  upon 
which  is  noted  the  time  at  which  the  first  part  was  forwarded ;  or  they 
make  it  a  matter  of  express  stipulation  with  the  purchaser,  that  the  bill 
sold  shall  be  sent  forward  within  a  limited  time.  The  jury  in  this  case 
may  have  thought,  that  as  the  drawer  had  recourse  to  neither  of  these 
expedients,  he  tacitly  permitted  the  purchaser  to  keep  the  bill  until  his 
own  interest  induced  him  to  bring  it  again  to  the  market;  and  that  he 
had  not  abused  this  permission  or  kept  the  bill  an  unreasonable  time 
when  he  resold  it  at  the  first  opportunity  which  presented  itself,  if  not 
of  gaining  a  profit,  at  least  of  avoiding  a  loss.  It  is  true,  that  by  having 
recourse  to  either  of  the  modes  above  referred  to,  the  negotiability  of 
the  bill  is  clogged  whilst  in  the  hands  of  the  drawer;  but  if  the  drawer 
may  limit  the  time  his  bill  has  to  run,  but  does  not,  for  the  sake  of  his 
own  advantage,  the  jury  may  have  thought  that  the  advantage  he  thereby 
obtained,  was  in  the  nature  of  a  premium  paid  to  him  for  *run-  r^Aocn 
ning  the  risk  of  his  drawee's  insolvency,  by  the  extended  period  L  J 
that  might  elapse  before  the  bill  was  presented. 

Again,  the  holder  of  the  bill  has  at  all  times  a  direct  interest  in  not 
keeping  the  bill  out  of  circulation  a  longer  time  than  is  necessary;  for 
he  loses  the  interest  of  his  money,  and  runs  the  risk  of  the  insolvency 
of  the  parties  to  the  bill.  This  check,  therefore,  which  must  always 
operate  against  keeping  back  the  bill  capriciously  or  wantonly,  the  jury 
may  have  considered  as  having  had  its  due  effect  in  the  present  case, 
and  as  justifying  them  in  making  a  more  liberal  allowance  of  time  to 
the  holder  of  the  bill  before  he  is  to  be  compelled  to  put  it  in  circu- 
lation. 

Still  further,  it  was  proved  by  all  the  witnesses  on  the  trial,  and  indeed 
admitted  on  the  argument  of  this  rule,  that  if  the  bill  was  once  put  in 
circulation  it  might  be  sent  to  any  part  of  the  world,  and  kept  a  reason- 
able time  by  each  successive  holder  before  it  was  passed  on  to  the  next; 
80  that,  in  effect,  the  time  which  would  elapse  before  it  was  forwarded 
for  acceptance,  if  put  in  circulation,  might  equal,  if  not  exceed  any 
period  for  which  the  bill  can  be  supposed,  under  ordinary  circumstances, 
to  be  kept  back  by  the  first  purchaser.  But  whether  the  bill  is  locked 
up  by  the  first  purchaser,  waiting  for  the  turn  of  this  market  in  his 
favour,  or  whether  it  is  circulating  through  a  distant  part  of  Europe  for 
an  equal  space  of  time,  really  seems  to  make  little,  if  any,  difference 
with  respect  to  the  drawer's  risk.  When  the  bill  is  circulating,  the  im- 
mediate motive  for  forwarding  it  to  its  destination  will  be  a  rise  in  the 
exchange :  and  the  same  motive  will  equally  operate  and  produce  the 
same  effect  if  the  bill  still  remains  in  the  hands  of  the  original  pur- 
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chaser.  Perhaps  the  case  presented  itself  to  the  jury  in  this  point  of 
riew,  whilst  weighing  the  question,  whether  the  hill  had  been  kept  back 
an  unreasonable  time,  and  they  may  have  thought  there  was  no  objection 
to  the  allowing  a  liberal  measure  of  time  to  the  original  holder  before  he 
put  the  bill  in  drculatioui  when  such  would  be  confessedly  claimed  and 
allowed  to  successive  holders  of  the  same  bill. 

Upon  the  whole,  we  see  no  objection  to  the  rule  of  law  laid  down  at 
the  trial  for  the  government  of  the  jury  in  the  consideration  of  the  ques- 

[*4^11  ^^^^  before  them,  and  we  think  the  jury  *have  come  to  a  proper 
-I  conclusion  on  the  evidence.     We  therefore  think  the  rule  for  a 
new  trial  must  be  discharged.  Rule  discharged. 


1.  The  case  of  Gotipy  r.  Harden,  7  Taant.  159,  was  an  action  by  the  indor- 
see against  the  payee  and  indorser  of  two  bills  of  ezchanee.  The  bills  were 
drawn  on  May  12,  1815,  by  De  Franca  &  Co.  upon  Gould  £  Co.,  merchants  at 
Lisbon,  payable  to  the  defendants  at  thirty  days  after  si^ht.  The  defendants 
indorsed  them  to  the  plaintiffs,  who  were  merchants  at  Piaris,  and  they  again 
indorsed  them  to  Rieci  &  Co.,  merchants  at  Genoa,  who  also  negotiated  them. 
They  were  presented  to  Gould  for  acceptance  on  the  2 2d  August,  1815,  when 
they  were  refused,  and  protested  for  non-acceptance.  On  the  20th  Sept,  when 
due,  they  were  ac^ain  presented  for  payment,  which  was  also  refused,  and  a 
protest  made.  The  defendants  contended  that  they  were  discharged  by  laches ; 
for  that  the  bills  ought  to  have  been  sooner  presented  to  the  drawee  for  accep- 
tance, and  not  sent  round  from  Paris  to  Italy,  by  which  the  presentment  for  accep- 
tance, and  consequently  the  period  of  payment  had  been  many  months  delayed : 
and  if  the  bills  haa  been  presented  for  acceptance  in  the  beginning  of  June,  they 
would  have  been  payable  before  Gould  ceased  to  honour  the  drawer's  demand^ 
and  before  the  drawers  themselves  had  become  insolvent.  The  jury  found  a 
verdict  for  the  plaintiffs,  which  was  moved  to  be  set  aside  on  this  ground  among 
others, — that  the  presentment  of  a  bill  payable  at,  or  a  certain  time  after  sight, 
could  not  be  protracted  to  an  indefinite  or  unreasonable  period  without  dis- 
charging the  parties.  The  Court  refused  the  motion.  Gibbs,  C.  J.  observed, — 
^If  uiese  bills  had  been  locked  up,  and  not  sent  into  circulation,  the  case  would 
have  been  widely  different  I  know  dicia  may  be  found,  that  a  bill  payable  at 
siffht  must  be  presented  within  a  reasonable  time ;  but  this  very  question  occur- 
edin  this  Court  in  the  case  of  Muilman  y.  D'Eguino.  Bills  were  sent  out  to 
India ;  and  one  question  was.  Whether  they  were  presented  for  acceptance 
within  a  reasonable  time  in  India  ?  and  it  was  held  that  they  were ;  but  the 
maiu  question  was,  Whether  they  were  delayed  too  long  in  Europe  before  they 
were  sent  out  ?" 

2.  The  case  of  Fry  v.  Hill,  7  Taunt  397,  was  an  action  for  goods  sold  and 
r*4.^21  ^^li^^^d.  It  appeared,  from  the  evidence  at  the  *trial,  that  the  defendant 
*-  ^  having  occasion  to  pay  the  plaintiff  £134, 18^.,  for  goods,  his  bankers,  on 
Friday,  the  9th  day  of  the  month,  delivered  to  the  plaintiff  a  bill  for  £140, 
drawn  by  themselves  on  their  corresponding  banker  in  London.  The  bill  was 
presented  for  acceptance  on  Tuesday,  the  13th  of  the  said  month  j  and  the 
country  bankers  having  failed  on  that  day,  acceptance  was  refused.  The  de- 
fendant objected,  that  the  plaintiff,  in  consequence  of  his  laches  in  presenting 
the  bill,  was  not  entitled  to  recover.  The  jury,  however,  under  the  direction  of 
Park,  J.,  who  relied  on  the  case  of  Goupy  v.  Harden,  found  a  verdict  for  the 
plaintiff.  The  defendant  having  afterwards  moved  to  have  the  verdict  set  aside, 
the  motion  was  refused.  Gibbs,  C.  J.,  observed, — "  The  defendant's  argument 
would  ^o  to  the  extent  that  the  holder  of  a  bill  payable  after  sight  is  bound  to 
transmit  it  for  acceptance,  without  putting  it  into  circulation  at  all.  But  even  if 
it  were  a  case  in  which  it  was  required  to  give  instant  notice,  it  has  been 
repeatedly  determined  that  the  holder  of  a  bill  is  not  bound  to  send  it  on  the 
same  day  that  he  receives  it ;  and  there  was  no  post  to  London  on  the  Satur- 
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da  J.  He  might  have  sent  it  on  the  Sunday.  But  I  do  not  go  upon  that  ground. 
The  holder  must  present  a  bill  payable  after  sight  within  a  reasonable  time ; 
but  it  is  in  the  power  of  the  holder  to  postpone  the  day  of  payment  by  postpon- 
ing  the  date  of  the  presentment  for  acceptance  ;  and  he  certainly  may  put  the 
bin  into  circulation  if  he  will.  In  the  recent  case  of  Gonpy  t.  Harden,  the  bills 
were  put  into  circulation  ;  here  it  does  not  appear  what  was  done  with  the  bill 
in  the  interval.  The  question  on  these  bills,  drawn  at  sight,  certainly  is  left 
very  loose  by  the  cases.  The  result  of  the  cases  undoubtedly  is  that  which  I 
have  stated ;  and  Eyre,  0.  J.,  says,  in  Muilman  y.  D'Eguino,  that  it  is,  nnder 
all  circamstances,  a  question,  for  the  jury  to  determine,  Whether  such  a  bill  was 
presented  in  reasonable  time  ?  BuUer,  J.,  in  the  same  case,  rather  narrows  that 
doctrine ;  and  though  he  agrees  that  if  it  were  in  circulation  a  twelvemonth 
there  would  not  be  mches ;  but  he  says  that  if,  instead  of  putting  it  in  circula- 
tion, the  holder  were  to  lock  it  up  for  an^  length  of  time,  he  would  be  guilty  of 
laches.  Is  this,  therefore,  a  case  in  which  the  plaintifif  can  be  said  to  lock  up 
this  bill  for  any  length  of  time  ?  If  we  were  to  grant  a  new  trial,  the  result 
would  come  at  the  last  to  this, — it  would  be  a  Question  for  the  jury,  Whether 
there  has  been  a  default  to  present  the  bill  within  a  reasonable  time  7  That 
qnestion  has  already  been  lefl  to  the  jury,  and  they  have  found  that  the  bill  was 
presented  in  a  reasonable  time.  We  think,  as  the  matter  stands,  it  is  perfectly 
right." 

3.  In  the  case  of  Shute  v.  Robins,  Mood.  &  M.  133,  the  defenders  who  were 
bankers  at  *Liskeard,  gave  to  the  plantiffs*  traveller,  on  the  17th  of  No-  r»40Q-| 
vember,  a  bill  for  £100,  drawn  by  the  Plymouth  Bank  upon  their  London  ^  J 
banker,  and  payable  at  twenty  days  afler  sight.  The  bill  had  been  in  the  pos- 
session of  the  defendants  for  some  time  before  the^  so  delivered  it  The 
traveller,  on  the  24th  of  November,  transmitted  the  bill  to  the  plaintiffs,  who 
resided  at  Bristol,  where  it  arrived  afler  post-time  on  the  25th  :  and  having  been 
sent  to  London  by  the  plaintiffs  on  the  28th,  was  presented  tor  acceptance  on 
the  29th.  The  Plymouth  Bank  stopped  on  the  24th,  and  none  of  their  bills 
were  honoured  by  the  London  house  after  the  26th.  Acceptance  having  been 
refused,  the  plaintiffs  brought  an  action  against  the  defendants,  who  insisted 
that  they  were  discharged  by  the  plaintiff?  neglect  to  present  and  obtain  an 
acceptance  of  the  bill  while  the  bankers  in  town  honoured  the  drafts  of  the 
Plymouth  Bank.  Lord  Tenterden,  C.  J.,  observed, — "  The  only  question  in  this 
case  is,  Whether  the  plaintiffs,  used  due  diligence  in  forwarding  the  bill  in 
question,  which  is  made  payable  twenty  days  after  sight,  for  acceptance  ?  This 
is  a  mixed  question  of  law  and  fact,  and  m  expressing  my  own  opinion,  I  do 
not  wish  at  all  to  withdraw  the  case  from  the  jury.  The  bill  was  certainly  a 
considerable  time  in  the  hands  of  the  plaintiffs  and  their  traveller ',  long  enough 
to  enable  them,  if  the  bill  had  been  immediately  sent  to  them,  and  forwarded 
by  them  in  the  regular  course  of  business  to  London,  to  get  it  accepted  three  or 
four  days  before  the  drawees  refused  to  accept  such  bills.  In  considering 
whether  this  be  an  unreasonable  delay,  we  must  look  to  the  character  of  the 
bill  and  the  course  of  dealing,  as  far  as  we  can  collect  it  with  respect  to  such 
bills.  The  bill  is  drawn  by  bankers  in  the  country  on  their  correspondents  in 
London  :  and  the  defendants,  who  are  themselves  bankers,  held  it  for  some 
days  witnout  sending  it  to  London  for  acceptance.  Whatever  strictness  may  be 
required  with  respect  to  common  bills  of  exchange,  payable  after  sight,  it  does 
not  seem  unreasonable  to  take  bills  of  this  nature,  drawn  by  bankers  on  their 
correspondents,  as  not  requiring  immediate  presentment,  but  as  being  retaina- 
ble by  the  holaers  for  the  purpose  of  using  tnem  within  a  moderate  time — for 
indefinite  delay,  of  course,  cannot  be  allowed — as  part  of  the  circulating  medium 
of  the  country,  and  the  conduct  of  the  defendants  themselves  furnishes  some 
evidence  that  they  are^  in  point  of  fact,  so  considered.  If  this  be  so,  the  delay 
in  the  present  case  does  not  seem  unreasonable ;  this,  however,  is  for  the  jury 
to  consider:  as  they  think  it  reasonable  or  otherwise,  their  verdict  must  be  for 
the  plaintiffs  or  the  defendant.''    The  jury  found  for  the  plaintiffs. 


Mat,  1864.— 20 


802  BOSS    ON    OOMMEBOIAL    LAW. 


*THE  ACCEPTANCE  OF  AN  INLAND  BILL  MUST  BE  IN  WRiriNQ 
^  J  ON  THE  BILL  ITSELF;  BUT  IN  ENGLAND  A  VERBAL  ACCEPT- 
ANCE OF  A  FOREIGN  BILL,  OB  AN  ACCEPTANCE  WRITTEN  ON  A  SEPA- 
RATE PAPER,  OR  A  WRITTEN  OR  VERBAL  PROMISE  TO  ACCEPT  AN  EX- 
ISTING FOREIGN  BILL,  WILL  BE  SUSTAINED  AS  A  VALID  ACCEPT- 
ANCE ;  BUT  A  PROMISE,  EITHER  WRITTEN  OR  VERBAL,  TO  ACCEPT  A 
NON-EXISTING  FOREIGN  BILL,  WILL  NOT  BE  SUSTAINED  UNLESS  THE 
PROMISE  BE  COMMUNICATED  TO  THE  PARTY  WHO  TAKES  THE  BILL, 
AND  HE  IS  INDUCED  BY  THE  PROMISE  TO  TAKE  IT. 

L— PIERSON   V.   DUNLOP. 

Feb.  6,  I7n.— E.     2  Cowp.  R.  572. 

Upon  showing  cause  why  a  new  trial  should  not  be  granted  in  this 
case,  the  facts  as  they  appeared  by  the  report  were  as  follow : — 

This  was  an  action  brought  by  the  plaintiff  against  the  defendants,  as 
acceptors  of  a  bill  of  exchange,  drawn  by  Bobert  M'Lintot  upon  them, 
for  the  sum  of  £300,  payable  fifteen  days  after  sight,  to  the  order  of 
William  Nichol,  on  account  of  freight,  to  be  placed  to  account  as  per 
advice.  The  plaintiff  was  owner  of  a  ship  of  which  Nichol  was  the 
captain,  and  the  bill  was  indorsed  by  him  to  the  plaintiff.  The  ship  was 
freighted  with  naval  stores  by  M<Lintot,  who,  being  unable  to  discharge 
the  freight,  proposed  to  draw  the  above  bill  upon  the  defendants,  and  to 
give  Nichol  a  certificate  or  navy  bill,  assigned  to  the  defendants,  as  a 
security  till  the  bill  of  exchange  was  accepted.  Nichol,  after  indorsing 
the  bill  of  exchange,  sent  it  to  the  plaintiff,  together  with  a  letter  from 
M^Lintot  to  the  defendants,  in  which  was  enclosed  the  certificate,  which 
M<Lintot  desired  them  to  tender  to  the  Navy  Office,  and  at  the  same 
time  advised  them  he  had  drawn  upon  them  for  £300,  as  above.  On 
the  2d  of  October,  1776,  the  plaintiff  sent  this  letter  with  the  certificate 
enclosed,  and  also  the  bill  of  exchange,  to  the  defendants  by  one  Light- 
foot,  who  delivered  them  accordingly,  and  the  next  day  called  again  for 
the  bill  of  exchange.  The  defendants  delivered  it  up,  saying,  « It  would 
not  be  accepted  till  the  navy  bill  was  paid.''  Lightfoot  then  demanded 
the  navy  bill,  but  they  refused  to  return  it,  saying,  '« They  would  recdve 
P,.Qc-|  the  money  themselves.''  *0n  this  same  day  (the  3d  of  October,) 
I-  -I  the  defendants  had  written  to  M'Lintot,  acknowledging  the 
receipt  of  his  with  the  certificate  enclosed }  that  they  had  delivered  it  to 
the  Navy  Office,  and  when  the  money  was  received  they  would  advise 
him  of  it ;  that  his  bill  would  receive  due  honour,  but  that  it  was  drawn 
too  short,  being  made  payable  before  the  navy  bill.  There  were  two 
protests  on  the  bill  of  exchange ;  one  for  non-acceptance,  the  ground  of 
which  was  that  the  defendants  would  not  accept  at  present,  but  would 
give  an  answer  the  next  day,  (viz.,  4th  of  October,)  after  post;  the 
other  was  for  non-payment,  the  defendants  saying  they  had  no  advice. 

At  the  trial,  the  counsel  put  the  case  of  the  plaintiff  on  two  grounds. 
First,  that  the  defendants'  letter  to  M<Lintot  was  an  acceptance.     Bat 


BILLS    OF    BZOHANQE.  SOS 

Lord  Mansvixld  said,  he  rather  thought  it  a  letter  of  oredit|  and  that^  to 
make  it  an  acceptanoei  it  should  haye  been  sent  to  the  holder  of  the  bill. 
The  next  ground  was,  that  the  answer  of  the  defendants  to  Lightfoot^ 
saying,  <<  They  could  not  aooept  till  the  navy  bill  was  paid/'  was  a  con- 
ditional acceptance ;  that  the  plaintiff  had  a  lien  on  it,  and  therefore,  as 
soon  as  ihey  had  received  the  money,  they  ought  to  have  paid  it  to  him. 

One  of  the  special  jury  TMr.  Oonnan)  said,  the  letter  of  the  8d  of 
October  to  M<Lintot  stuck  with  him ;  because,  though  it  is  an  universal 
rule  among  merchants  that  a  mere  engagement  to  the  drawer  of  the  bill 
IS  no  engagement  to  the  holder  of  it;  yet  here  it  was  observable,  that 
when  the  defendants  wrote  the  letter  of  the  3d  of  October  to  M<Lintot 
(the  drawer),  they  had  the  bill,  the  certificate,  and  the  drawer's  letter 
before  them ;  that  the  navy  bill  was  sent  for  the  particular  purpose  of 
paying  the  bill  of  exchange,  and  that  at  that  time  they  certainly  meant 
so  to  apply  it.  The  jury  accordingly  found  a  verdict  for  the  whole 
amount  of  the  bill  in  question.  N.  B.*~-There  were  other  counts  in 
the  declaration  for  money  had  and  received  to  the  plaintiff's  use,  &c. 

One  ground  of  the  motion  for  a  new  trial  was,  that  the  plaintiff  had 
received  £180  in  part  of  payment  of  the  bill  of  exchange  from  M<Lintot. 
This  was  verified  by  affidavit ;  there  had  also  been  a  proceeding  in  the 
Exchequer,  and  an  injunction  granted. 

*Mr  Dunning,  in  support  of  the  rule,  contended,  that  this  pic^qf^-i 
action  could  not  be  supported  upon  the  ground  of  a  supposed  1^  -1 
acceptance.  That  there  was  no  evidence  which  bordered  on  the  proof 
of  an  acceptance,  except  the  letter  from  the  defendants  to  M<Lintot. 
But  even  that  could  be  no  acceptance  so  as  to  render  them  liable  to  the 
holder  of  the  bill,  being  a  transaction  entirely  between  them  and  M<Lin- 
tot  the  drawer,  and  subsequent  to  the  indorsement  of  the  bill  to  the 
plaintiff.  That  the  verdict  was  clearly  obtained  on  the  second  ground 
made  at  the  trial,  viz.,  that  the  plaintiff  had  parted  with  the  navy  certifi- 
cate on  the  faith  of  the  bill  being  paid  upon  the  security  of  it.  If  so, 
it  was  founded  on  a  mistake,  because  the  certificate  was  evidently  of  a 
nature  that  could  not  empower  anybody  to  receive  the  money  but  the 
defendants.  Therefore  what  the  plaintiff  parted  with  was  of  no  value ; 
and  if  of  no  value,  could  not  be  a  sufficient  ground  in  law  to  raise  an 
assumpsit  on  the  part  of  the  defendants. 

Mr.  Wallace,  contra  for  the  Plaintiff,  insisted.  First,  That  the  decla- 
ration by  the  defendants,  "  That  they  could  not  accept  the  bill  till  the 
money  upon  the  navy  certificate  was  paid,"  was  an  undertaking  to 
accept  it  then.  That  the  certificate  was  as  money;  and  therefore,  hav- 
ing value  in  their  hands,  there  could  be  no  doubt  that  they  meant  to 
accept  the  bill,  though  they  afterwards  refused  to  do  so.  Secondly, 
The  plaintiff  had  a  clear  lien  upon  the  certificate ;  for  though  he  could 
not  have  received  the  money  upon  it,  being  made  payable  to  the  defend- 
ants, yet  it  was  expressly  given  to  him  as  his  security  till  the  bill  was 
accepted.  If  so,  the  money  received  by  the  defendants  upon  it  was 
money  received  to  his  use.  Therefore,  on  either  ground,  the  plaintiff 
was  entitled  to  recover.  As  to  the  plaintiff's  having  received  £180 
firom  the  drawer  in  part  of  the  bill  of  exchange,  that  *waB  no  impedi- 
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ment  to  his  resorting  to  the  defendants  for  the  residue.  If  the  verdict, 
(hereforei  was  too  mach,  the  plaintiff  was  ready  to  remit  the  difference  ; 
but  that  was  no  ground  for  a  new  trial. 

Lord  Mansfield — The  counsel  for  the  plaintiff  haye  put  this  case 
r«d^71  ^^^  ^^^^  *  First;  that  the  conduct  of  the  defendants  *was  tanta- 
L  J  mount  to  an  acceptance.  Secondly^  That  the  plaintiff  had  a  lien 
on  the  nayy  certificate,  and  consequently  a  right  to  the  money  received 
upon  it  by  the  defendants,  as  so  much  money  received  to  his  use.  The 
first  question  is.  Whether  taking  all  subsequent  discoveries  into  consi- 
deration, there  is  sufficient  ground  for  the  Court  to  say  the  matter  ought 
to  be  re-tried?  Secondly,  What  is  to  be  done  in  respect  of  the  suppres- 
sion on  the  part  of  the  plaintiff,  at  the  trial,  of  his  having  received 
JC180  from  the  drawer  of  the  bill  in  question  ?  As  to  the  first,  I  am 
more  strongly  of  opinion  now  than  I  was  at  the  trial,  that,  upon  the 
monts,  the  verdict  is  right.  The  grounds  are  two ;  and  first,  I  consider 
whal  the  defendants  did  as  an  acceptance.  It  has  been  truly  said,  as  a 
general  rule,  that  the  mere  answer  of  a  merchant  to  the  drawer  of  a  bill, 
saying,  <<  he  will  duly  honour  it,'^  is  no  acceptance,  unless  accompanied 
with  circumstances  which  may  induce  a  third  person  to  take  the  bill  by 
indorsement.  But  if  there  are  any  such  circumstances,  it  may  amount 
to  an  acceptance,  though  the  answer  be  contained  in  a  letter  to  the 
drawer.  In  this  case,  if  it  were  necessary  to  go  into  the  question,  there 
is  great  reason  to  say,  that  what  the  defendants  did  was  equivalent  to  an 
acceptance.  Nichol,  the  captain,  had  a  lien  on  the  naval  stores  for 
freight  He  had  likewise  a  certificate  given  into  his  possession,  as  a 
pledge  for  the  money  till  the  bill  of  exchange  was  paid.  This  certificate 
was  not  sent  to  the  defendants  by  the  post  in  the  usual  course  of  trade, 
but  was  enclosed  to  the  plaintiff  as  his  security.  He  was  not  bound, 
therefore,  to  part  with  it  till  the  bill  was  accepted.  When  the  plaintiff 
tenders  the  bill  for  acceptance,  the  defendant  tells  him  "  it  could  not  be 
accepted  till  the  stores  were  paid  for."  There  may  be  a  conditional  as 
well  as  an  absolute  acceptance.  What,  then,  is  this  declaration  by  the 
defendant,  but  an  undertaking  that  the  bill  should  be  accepted  when  the 
stores  were  paid  for  ?  After  this,  on  the  3d  of  October,  he  writes  to  the 
drawer,  saying  <<  he  would  honour  the  bill,  but  he  should  not  have  drawn 
it  at  so  short  a  day,  as  it  would  be  due  before  the  stores  were  paid  for." 
This  is  an  admission  that  he  looked  to  the  certificate  as  to  the  fund  oat 
of  which  the  bill  was  to  be  paid.  He  is  then  called  upon  for  payment, 
pnAOQ-}  ^^  which  time  he  had  received  the  money  *upon  the  certificate. 
1-  J  But  he  refuses  to  pay,  and  the  only  reason  assigned  is,  <<  the 
want  of  advice."  That  is  a  false  reason,  for  he  had  received  advice, 
and  had  a  fund  in  his  hands  out  of  which  the  bill  was  to  be  paid.  But 
whether  he  had  advice  or  not  was  immaterial ;  for  here  the  plaintiff  had 
a  lien  on  the  certificate,  and  this  certificate  he  deposits  in  the  hands  of 
the  defendant  as  a  pledge  for  payment  of  the  bill.  Therefore,  supposing 
for  argument  sake  that  the  defendant,  at  the  time  he  received  the  certifi- 
cate, had  done  nothing  which  could  amount  to  an  acceptance,  yet,  after 
he  had  actually  received  the  money  upon  the  certificate,  he  was  bound 
to  pay  it  to  the  plaintiff.    Though  the  certificate  was  payable  to  the 
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defendant,  he  eonld  not  have  received  the  money  npon  it  if  the  plaintiff 
had  not  delivered  it  to  him.  Therefore,  the  plaintiff  had  from  first  to 
last  a  lien  npon  it.  The  next  qnestion  is,  What  the  Oonrt  ought  to  do 
in  consequence  of  the  suppression  on  the  part  of  the  plaintiff  ?  The 
actual  arrest  of  the  drawer  is  no  discharge  of  the  acceptor ;  and  I  do 
not  think  the  subsequent  correspondence,  or  any  of  the  other  circum- 
stances since,  vary  this  case.  But  the  verdict  is  certainly  taken  for 
J6180  more  than  was  due.  There  was  no  admission  of  this  payment  at 
the  trial,  which  was  very  wrong,  and  has  been  the  occasion  of  filing  a 
bill  in  the  Exchequer.  Therefore,  there  ought  to  be  a  deduction  of  the 
money  received,  and  a  proportionable  part  of  the  interest,  together  with 
all  the  costs  in  the  Exchequer,  where  this  discovery  was  made. 

AsHTON,  Justice. — ^I  am  of  the  same  opinion.  I  think  this  was  clearly 
a  conditional  acceptance. 

Per  Curiam.-— Rule  for  a  new  trial  discharged,  upon  the  plaintiff 
remitting  the  sum  of  £180,  together  with  the  interest  upon  that  sum 
from  the  time  it  was  paid,  and  discharging  the  costs  of  the  bill  and 
answer  in  the  Exchequer,  and  thereupon  the  defendant's  bill  in  Scacc.  to 
be  dismissed. 


•II.  — JOHNSON  V.  COLLINGS.  [MSg] 

Nor.  25, 1800.— E.    1  East,  98. 

The  plaintiffs  declared  in  the  first  count  against  the  defendant  as  the 
acceptor  of  a  bill  of  exchange  drawn  by  one  Buff,  dated  the  25th  of 
October,  1799,  and  directed  to  the  defendant,  whereby  he  was  required, 
two  months  after  date,  to  pay  to  the  order  of  the  drawer  £28,  10«.  Qd. 
value  received,  which  bill  was  afterwards  indorsed  by  Buff  to  one  Jane 
Ruff,  and  by  her  to  the  plaintiffs.  There  were  other  general  counts  for 
money  had  and  received,  money  paid,  and  upon  an  account  stated ;  to 
which  there  was  a  plea  of  the  general  issue. 

At  the  trial  before  Le  Blanc,  J.,  at  the  last  Worcester  assizes,  it  ap- 
peared in  evidence  that  Buff,  having  furnished  goods  to  the  defendant  to 
the  amount  of  the  bill,  applied  to  him  for  payment,  when  the  defendant 
excused  himself  at  that  time,  but  said  that  if  Buff  would  draw  on  him 
a  bill  at  two  months  from  the  25th  of  October  for  the  amount,  he  should 
then  have  money  and  would  pay  it.  Buff  afterwards  drew  the  bill  in 
question,  dated  25th  of  October,  at  two  months,  but  it  never  was  in  fact 
presented  to  the  defendant  for  his  acceptance ;  nor  did  he  ever  in  fact 
accept  it,  otherwise  than  as  is  stated  above.  It  was  said  at  the  trial  to 
be  the  practice  at  Bristol,  where  the  defendant  lived,  not  to  accept  bills 
or  to  have  them  presented  for  acceptance.  Buff,  to  whose  own  order  it 
was  made  payable,  having  indorsed  the  bill,  afterwards  passed  it  to  the 
plaintiffs  in  discharge  of  an  old  debt ;  but  no  communication  took  place 
at  the  time  between  the  plaintiffs  and  the  defendant.  After  this,  and 
before  the  bill  became  due,  Buff  became  a  bankrupt }  and  when  the  bill 
was  due  the  plaintiffs  presented  it  to  the  defendant  for  payment,  who 
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then  declined  it  on  aocoant  of  BafTs  bankruptcy  without  an  indemnity, 
admitting,  however,  that  he  owed  the  money  either  to  Ruff  or  Buff's 
assignees.  The  learned  Judge  was  of  opinion  that  a  mere  promise,  such 
as  this,  to  aecept  a  bill  when  it  should  be  drawn,  at  least  unless  made  to 
a  third  person,  or  accompanied  at  least  with  circumstUKces  which  might 
induce  a  third  person  to  take  the  bill,  (which  was  not  the  case  here,) 
did  not  amount  to  an  acceptance,  and  therefore  the  plaintiffs  were  not 
r*44ni  ^^^^^^^  *^  recover  on  the  first  count.  And  that  as  there  had 
L  J  been  no  communication  between  these  parties  at  the  time,  nor 
any  consideration  having  passed  as  between  them,  there  was  no  evidence 
to  warrant  a  finding  for  the  plaintiffig  on  either  of  the  money  counts ; 
whereupon  he  directed  a  nonsuit  to  be  entered,  with  liberty  to  the  plain- 
tiffs to  move  to  set  it  aside  and  enter  a  verdict  for  the  amount  of  their 
demand,  if  the  Court  should  be  of  opinion  that  they  were  entitled  to  re- 
cover on  either  of  the  counts.  A  rule  nisi  was  accordingly  obtained  for 
this  purpose  on  a  former  day. 

WilliafM,  Serjt.,  who  was  now  to  have  shown  cause,  was  stopped  by 
the  Court. 

Wigley  and  Clifford  in  support  of  the  rule.  First,  A  promise  to  ac- 
cept a  bill  when  drawn  amounts  in  law  to  an  acceptance.  In  Pillans 
and  Bose  v.  Van  Mierop  and  Hopkins,  3  Burr.  1663,  the  plaintiffs  hav- 
ing advanced  money  to  one  White  upon  the  faith  of  a  written  assurance 
by  letter  from  the  defendants  <'  that  they  would  accept  such  bills  as  the 
plaintiffs  should  in  a  month's  time  draw  upon  them  for  £800  upon  the 
credit  of  White,"  the  Court,  after  much  deliberation,  held  that  whether 
it  were  an  actual  acceptance,  or  a  loan  to  White  upon  the  credit  of  the 
defendants,  it  would  equally  bind  the  latter.  But  Lord  Mansfield  there 
said,  <<This  amounts  to  the  same  thing  as  an  aceeptance.  '  I  will  give 
the  bill  due  honour,'  is  in  effect  accepting  it.  If  a  man  agree  that  he 
will  do  the  formal  part,  the  law  looks  upon  it,  in  the  case  of  an  accept- 
ance of  a  bill,  as  if  actually  done.''  Wilmot,  J.,  said,  '^An  agreement 
to  accept  a  bill  to  be  drawn  in  future  would,  as  it  seems  to  me,  by  con- 
nexion and  relation,  bind  on  account  of  the  antecedent  relation.  And  I 
see  no  difference  between  its  being  before  or  after  the  bill  was  drawn.'' 
Yates,  J.,  said,  <<This  agreement  to  honour  the  bill  was  a  virtual  accept- 
ance of  it."  Again,  <<  A  promise  to  accept  is  the  same  as  an  actual 
acceptance."  Aston,  J.,  said,  <'The  defendants  have  undertaken  to 
honour  the  pluntiff's  draft,  therefore  they  are  bound  to  pay  it."  The 
same  doctrine  was  admitted  in  Mason  v.  Hunt,  Doug.  297;  but  thU 
r*44l1  ^^  ^  conditional  acceptance,  and  the  condition  was  ^afterwards 
L  J  broken.  In  Powell  v.  Monnier,  1  Atk.  611,  there  was  an  as- 
surance by  letter  that  the  bill  should  be  accepted,  which  was  holdrai 
sufficient  to  bind  the  drawee ;  but  that  was  after  the  bill  was  drawn. 
Secondly,  Supposing  this  not  to  amount  in  law  to  an  acceptance,  yet 
there  is  sufficient  consideration  to  sustain  a  verdict  for  the  plaintiffs  on 
the  money  counts.  The  defendant  owed  Buff  this  money,  and  his  pro- 
mise to  honour  the  bill  when  drawn  was  an  agreement  to  take  as  his 
creditor  any  person  to  whom  Buff  should  appoint  the  money  to  be  paid. 
He  then  having,  by  his  indorsement,  appointed  the  money  to  be  paid  to 
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the  plaintiffs,  it  raises  an  assumpsit  in  law  by  the  defendant  to  pay  them 
80  much.  And  the  authority  having  been  given  by  Ruff  before  his 
bankruptcy,  that  event  oannot  vary  the  case.  It  was  holden  in  Fenner 
Y.  Mears,  2  Bl.  R.  1269,  that  general  indebitatus  assumpsit  would  lie 
by  the  assignee  of  a  respondentia  bond  against  the  obligor,  who  had  be- 
fore engaged,  by  an  indorsement  on  the  bond,  to  pay  the  same  to  any 
assignee ;  though  it  was  agreed  that  no  action  could  have  been  main- 
tained on  the  bond  itself  by  the  assignee  in  his  own  name.  It  was  there 
also  admitted,  that  if  the  obligor  had  paid  the  assignee,  the  former  might 
have  pleaded  payment  to  an  action  on  the  bond  brought  by  the  obligee. 
And  it  was  there  considered  that  the  agreement  amounted  to  a  particular 
promise  to  the  assignee  whenever  any  such  should  be.  Lord  0.  J.  De 
Orey  said  that  the  contract  was  devised  to  operate  upon  subsequent 
assignments,  and  amounted  to  a  declaration  that  upon  such  assignment 
the  money  borrowed  should  no  longer  be  the  money  of  A.,  but  of  B., 
his  substitute.  So  here  the  agreement  to  accept  amounts  to  a  particular 
promise  to  the  holder  of  the  bill  to  whom  it  is  negotiated  to  pay  him 
the  amount;  it  is  money  had  and  received  to  his  use.  Thus  in  Tatlock 
Y.  Harris,  3  T.  R.  174,  a  bill  was  accepted  by  the  defendant  payable  to 
the  order  of  a  fictitious  person  whose  supposed  indorsement  was  put  upon 
it ;  so  that  being  incapable  of  proof,  no  action  could  be  maintained  as 
upon  the  bill.  But  the  Court  held  that  a  bona  fide  indorsee  for  a  valu- 
able consideration  might  recover  against  the  acceptor  upon  an  implied 
assumpsit  for  money  paid  and  money  had  and  received.  Lord  Kenyon, 
in  giving  judgment,  said,  <<  it  was  an  appropriation  of  so  much  money 
*to  be  paid  to  the  person  who  should  become  the  holder  of  the  ri^AAo-i 
bill."  Again,  in  Israel  v.  Douglas,  1  H.  Bl.  289,  A.  being  in-  L  **^J 
debted  to  B.  for  brokerage,  and  B.  to  C.  for  money  lent,  B.  gave  an 
order  to  A.  to  pay  C.  the  money  due  from  A.  to  B.,  which  order  A. 
having  accepted,  a  majority  of  the  Court  held  that  C.  might  maintain  an 
action  against  A.  for  money  had  and  received.  And  Gould,  J.,  expressly 
likened  it  to  the  case  of  a  man  having  money  due  to  another  in  his  hands, 
which  that  other  orders  him  to  pay  to  a  third  person  ;  and  that  there 
was  no  substantial  difference  whether  one  in  fact  pays  money  to  another 
for  a  third  person,  or  whether  he  gives  the  other  an  order  to  pay  over  so 
much  money,  to  which  he  assents ;  that  in  reason  and  sound  law  it  was 
money  had  and  received  to  the  use  of  such  third  person.  Wilson,  J., 
who  differed  on  that  point,  yet  agreed  that  the  action  was  maintainable 
on  the  count  for  the  inaimul  computassent.  There  is  this  further  reason 
for  holding  the  defendant  liable,  because  his  conduct  was  calculated  to 
deceive  third  persons,  and  put  them  off  their  guard ;  for  if  there  had 
been  no  such  promise  to  pay,  the  plaintiffs  would  have  resorted  to  Ruff 
ait  once,  and  not  have  deferred  their  application  till  after  the  bankruptcy, 
when  it  was  too  late.  Besides,  there  was  a  subsequent  promise  by  the 
defendant  to  pay  the  bill  to  the  plaintiffs  if  they  would  indemnify  him 
against  Ruff's  assignees ;  and  as  the  law  will  indemnify  him,  that  is  the 
same  thing. 

Lord  Kekyon,  C.  J ^This  is  a  question  of  great  moment.    It  is 

much  to  be  lamented  that  anything  has  been  deemed  to  be  an  acceptance 
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of  a  bill  of  ezohange  besides  an  express  acceptance  in  writing;  bnt  I 
admit  that  the  cases  have  gone  beyond  that  line,  and  have  determined 
that  there  may  be  a  parol  acceptance.  That,  perhaps,  was  going  too  far ; 
bnt  at  any  rate  the  determinations  have  gone  no  further,  and  I  am  not 
disposed  to  carry  them  to  the  length  now  contended  for,  and  to  say  that 
a  promise  to  accept  a  bill  before  it  is  drawn  is  equally  binding  as  if  made 
afterwards.  It  is  not  generally  true  that  a  promise  to  do  a  thing  is  the 
same  thing  in  law  as  the  actually  doing  it ;  it  certainly  is  not  so  as  ap- 
plied to  this  case.  This  was  a  promise  to  accept  a  non-existing  bill, 
r^AA^'i  ^^^^^  varies  *this  case  from  all  those  which  have  been  decided 
L  -I  upon  the  same  subject ;  and  I  know  not  by  what  law  I  can  say 
that  such  a  promise  is  binding  as  an  acceptance.  The  consequence  is 
that  the  plaintiffs  cannot  recover  upon  the  count  as  upon  an  acceptance 
of  a  bill  of  exchange.  As  to  the  other  ground,  if  we  were  to  suffer  the 
plaintiffs  to  recover  on  the  general  counts^  we  must  say  that  a  chose  in 
action  is  assignable,  a  doctrine  to  which  I  will  never  subscribe.  I  can- 
not, as  at  present  advised,  and  upon  the  general  view  of  it,  agree  with 
the  case  of  Fenner  v.  Mears,  in  Bl.  R.  The  result  of  it,  however,  seems 
to  be  this, — that  the  determination  having  been  made  according  to  equity 
and  good  conscience,  the  Court  would  not  disturb  the  verdict ;  and  I 
doubt  whether  the  decision  can  be  sustained  on  any  other  ground.  The 
undertaking  there  indeed  was  in  writing;  but  I  am  not  prepared  to  say 
that  that  makes  any  difference ;  though  a  distinction  of  that  kind  was 
much  dwelt  upon  in  another  case  as  supplying  a  want  of  consideration  ; 
but  that  has  never  been  adopted  since,  and  was  afterwards  expressly 
overruled  in  the  case  of  Rann  v.  Hughes,  in  the  House  of  Lords.  How- 
ever, no  question  of  that  sort  can  arise  here ;  and  I  am  clearly  satisfied 
that  there  is  no  evidence  to  support  the  promises  laid  in  any  of  the 
counts. 

Grose,  J. — It  would  be  of  most  dangerous  consequence  to  relax  the 
rule  of  law  to  the  extent  here  contended  for.  By  the  general  rule,  a 
chose  in  action  is  not  assignable,  except  by  the  custom  of  merchants. 
The  assignment  of  a  chose  in  action  by  a  bill  of  exchange  is  founded  on 
that  law,  and  cannot  be  carried  further  than  that  will  warrant  it;  and  no 
authority  has  been  cited  to  show  that  by  the  law  merchant  a  mere  pro- 
mise to  accept  a  bill  to  be  drawn  in  future  amounts  to  an  actual  accept- 
ance of  the  bill  when  drawn.  Then  we  have  no  authority  to  extend  the 
rules  which  have  been  hitherto  established.  As  to  the  general  counts,  if 
we  were  to  permit  the  plaintiffs  to  recover  on  this  evidence,  it  would  be 
making  all  ohoses  in  action  assignable,  which  cannot  be  contended  for^ 
and  would  throw  the  whole  system  into  confusion. 
r*4441  "^^  Blanc,  J. — In  the  case  of  Pierson  v.  Dunlop,  Cowp.  573, 
L  -*  *Lord  Mansfield  limited,  and  truly  limited,  the  doctrine  which 
had  been  before  laid  down  in  Pillans  v.  Van  Mierop.  He  there  says, 
<<  It  has  been  truly  said  as  a  general  rule  that  the  mere  answer  of  a  mer- 
chant to  the  drawer  of  a  bill,  saying.  He  will  duly  honour  it,  is  no  ac- 
ceptancCy  unless  accompanied  with  circumstances  which  may  induce  a 
third  person  to  take  the  bill  by  indorsement;  but  if  there  are  any  such 
circumstances,  it  may  amount  to  an  acceptance^  though  the  answer  be 
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oontained  in  a  letter  to  the  drawer.'^  Therefore  be  explains  and  limits 
his  own  rale  which  he  had  before  delivered  concerning  such  an  accept- 
ance, confining  it  to  the  ease  where  credit  is  given  by  a  third  person  npon 
the  faith  of  such  an  assnraDce,  on  which  he  acts,  and  by  which  he  is  in- 
duced to  take  the  bill. 

Lord  Kenton,  G.  J.,  added,  that  he  thought  that  the  admitting  a 
promise  to  accept  before  the  existence  of  the  bill  to  operate,  as  an  actual 
acceptance  of  it  afterwards,  even  with  the  qualification  last  mentioned, 
was  carrying  the  doctrine  of  implied  acceptances  to  the  utmost  verge  of 
the  law;  and  he  doubted  whether  it  did  not  even  go  beyond  the  proper 
boundary;  though  this  case  was  not  helped  even  by  that  opinion. 

Rule  discharged. 


III.— CLARKE   V.    COCK. 

June  17,  1803.— E.    4  East,  67. 

The  declaration  stated,  that  one  Richard  Woodward,  on  the  12th  of 
November,  1800,  drew  two  bills  of  exchange  on  the  defendant,  payable 
to  his  own  order,  the  one  for  d61046,  7<.  Id,,  at  70  days  after  date;  the 
other  for  £80  at  six  weeks  after  date :  that  the  defendant  accepted  these 
bills ;  and  afterwards,  and  before  they  became  due,  they  were  indorsed 
by  R.  Woodward  to  the  plaintiffs.  There  were  also  counts  for  money 
had  and  received,  and  upon  an  account  stated.  Plea  non  assumpsit. 
*At  the  trial  of  the  cause  before  Lord  Ellenborough,  C.  J.,  at  rmAAK-\ 
Guildhall,  a  verdict  was  found  for  the  plaintiffs  for  £1226,  7s.  ^  -> 
Id.,  subject  to  the  opinion  of  the  Court  on  the  following  case:— 

The  plaintifiGs  are  bankers  in  Liverpool.  The  defendant  is  one  of  the 
members  composing  the  African  committee,  and  resides  in  London.  R. 
Woodward  having  several  bills  of  exchange  in  the  hands  of  the  African 
committee  to  the  amount  of  d61126,  7s.  Id,,  previous  to  the  12th  of 
November,  1800,  had  given  an  order  to  the  defendant  to  receive  them 
from  the  committee  on  his  account,  and  the  defendant  had  agreed  to 
accept  bills  to  the  same  amount,  to  be  drawn  by  Woodward.  On  the 
12th  of  November,  Woodward,  being  then  at  Liverpool,  drew  tlie  bills 
of  exchange  mentioned  in  the  declaration,  of  which  he  advised  the  de- 
fendant by  the  following  letter  of  the  same  date :— - 

"12 A  Nov.  1800. 

<<Dear  Sib,— I  called  upon  you  the  day  I  left  town  with  an  order  on 
the  African  committee  for  the  bills  of  exchange  in  their  hands  belonging 
to  me,  but  not  having  the  pleasure  of  finding  you  at  home,  and  having 
left  the  list  of  the  bills,  and  my  time  being  short,  I  sent  it,  with  the  list 
enclosed,  by  the  post  from  King  street,  Covent  Ghirden,  which  you  re- 
ceived safe.  1  have  now  to  inform  you,  that  I  have  this  day  vidued  on 
you  for  the  amount  to  my  order,  viz.,  at  70  days  per  £1046,  7s.  Id., 
and  at  6  weeks  per  dS80,  which  I  hope  will  be  agreeable  to  you  as  to  the 
dates;  and  as  they  will  fall  due  some  few  days  after  those  you  will  get 
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fram  the  committee;  yoa  will;  I  trust,  have  time  to  be  in  cash  witbont 
any  advance.  (Signed)        Rd.  Woodward/' 

On  the  15th  of  November  the  defendant  retnmed  the  following  answer 
to  B,.  Woodward  :^^<  London,  Nov.  15th,  1800.— Dear  Sir,— I  was 
very  sorry  I  happened  to  be  from  home  when  yon  did  me  the  favoar  of 
calling  with  the  list  of  bills  in  the  hands  of  the  African  committee.  By 
that  list  I  find  that  they  amount  to  the  sum  you  have  drawn  for  as  stated 
in  your  favour  of  the  12th  instant,  which  you  may  be  assured  will  meet 
due  honour  from,  dear  Sir,  yours,  &o. — S.  Cook."  Woodward  had  kept 
his  bank  account  with  the  plaintiffs,  upon  the  balance  of  which  he  was, 
r*4461  ^^  ^^^^  period,  indebted  to  them  in  *£1626,  and  they  had  there- 
■-  -J  fore  refused  to  advance  him  any  more  money  on  his  general 
account,  and  had  returned  several  of  his  checks  for  the  sums  of  £15 
and  £20. 

On  the  17th  of  November,  after  the  receipt  of  the  above  answer. 
Woodward  indorsed  the  bills  of  exchange  in  the  declaration  mentioned, 
and  delivered  them  so  indorsed  to  the  plaintiffs,  who  shortly  afterwards 
advanced  him  money  upon  the  credit  of  the  bills  to  the  full  amount 
thereof  Woodward,  at  the  same  time,  either  communicated  to  the 
plaintiffs  the  purport  of  the  defendant's  letter  to  him  of  the  15th  No- 
vember, or  informed  him  that  the  defendant  had  positively  undertaken 
to  accept  the  bills,  but  did  not  then  show  the  letter  to  the  plaintiffs,  nor 
was  it  in  their  possession,  or  ever  seen  by  them  before  the  5th  of  Decem- 
ber following. 

On  the  20th  of  November,  1800,  the  defendant  wrote  to  Woodward 
the  following  letter: — f< London,  Nov.  20, 1800.— Dear  Sir,— You  will 
be  greatly  surprised  to  learn,  that  on  my  applying  at  the  African  office 
for  the  bills  remitted  from  Cape  Coast  on  account  of  the  Pilgrim,  I  found 
that  an  attachment  had  been  laid  on  them  at  the  suit  of  Messrs.  Parrys. 
Under  these  circumstances  I  beg  to  be  favoured  with  your  directions  how 
I  am  to  act;  and,  in  the  mean  time,  I  will  tell  the  persons  who  may 
come  about  your  drafts,  that  before  I  can  accept  them  I  must  hear  from 
you.     Waiting  your  reply,  I  am,  dear  Sir,  yours,  Ac. — 8.  Cock.'' 

To  this  letter  Woodward,  on  the  22d  of  November,  returned  an  answer 
to  Mr.  Cock,  of  which  the  following  is  an  extract: — "If  they,  Messrs. 
Parrys,  persist  in  attaching  the  bills,  matters  must  rest  as  they  are  at 
present,  and  you,  of  course,  refuse  to  accept  the  bills  I  have  drawn  on 
you." 

Neither  of  these  letters  were  communicated  to  the  plliintiffs.  The 
defendant  did,  in  fact,  before  the  bills  in  the  declaration  mentioned  be- 
came due,  receive  from  the  African  committee  the  above  mentioned  bilb 
of  exchange,  amounting  to  X1126,  Ts,  Id,  on  account  of  Woodward,  all 
of  which  were  duly  paid  to  the  defendant  On  the  20th  of  November, 
1800,  an  attachment  was  issued  out  of  the  Lord  Mayor's  Court  of  Lon- 
don, at  the  suit  of  William  and  Thomas  Parry,  against  the  property  of 
r*4471  ^'  ^^^^^^  ^°  ^^^  hands  of  the  defendant,  and  which  was 
■-  -i  ^served  upon  the  defendant  on  that  day;  and  on  the  26th  of  the 
same  month  the  defendant  had  notice  to  appear  as  garnishee.  On  the 
24th^ of  January  following,  Mr.  Cock  pleaded  to  the  attachment;  and  on 
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the  28th  of  the  same  month  the  cause  was  tried,  and  a  yerdict  found  for 
Messrs.  Parrys,  with  £1118,  12«.  7d.  damages,  being  the  balance  in  his 
hands  due  to  the  said  R.  Woodward,  and  which  was  afterwards  paid 
over  to  Messrs.  Parrys,  in  consequence  of  the  judgment  obtained  in 
such  attachment.  The  bills  were  duly  presented  for  payment  to  the 
defendant. 

On  the  28th  of  January,  1801,  the  plaintifi  wrote  to  the  defendant 
the  following  letter: — ^<' Liverpool,  28th  January,  1801. — Sir, — This 
morning  Mr.  R.  Woodward's  draft  on  you  for  £1046,  7s.  Id.,  due  24th 
instant,  was  returned  to  us  protested  for  non-payment.  As  we  gave  Mr. 
Woodward  the  full  value  of  this  bill,  and  the  former  one,  due  the  27th 
of  December,  for  £80,  on  his  positive  assurance  that  they  would  be  duly 
accepted ;  and  as  he  produced  to  us,  in  confirmation  of  such  assurance, 
your  letter  to  him  of  the  15th  November,  in  which  you  say,  that  he  may 
be  assured  the  sum  he  has  drawn  for,  as  stated  in  his  letter  of  the  12th 
instant,  will  meet  with  due  honour;  we  are  under  the  necessity  of  inform- 
ing you,  that  we  cannot  avoid  considering  you  as  liable  to  us  for  the  pay- 
ment of  these  bills.  In  the  present  situation  of  Mr,  Woodward,  against 
whom  a  commission  of  bankrupt  has  been  opened,  we  think  it  not  less 
necessary,  on  your  account  than  on  our  own,  that  you  should  be  apprized 
of  these  circumstances;  and  we  hope,  and  shall  be  happy  to  hear,  that 
you  have  been  enabled  to  secure  yourself  from  loss,  which  we  are  sorry 
to  say  will  not  be  the  case  with  ourselves,  even  when  the  bills  above 
mentioned  are  paid.    We  are,  &c., — Clabkbs  and  Bobooe.'' 

On  the  30th  of  January,  the  defendant  returned  the  following  answer: 
^"London,  80th  January,  1801. — Messrs.  Clarkes  and  Roscoe. — Ckn- 
tlemen,  I  have  received  your  favour  of  the  28th  instant,  and  am  surprised 
to  find  that  you  consider  me  to  be  liable  to  you  for  the  payment  of  Mr. 
Woodward's  two  bills  for  £1046,  7s.  1^.,  and  d&80,  which  bills  I  refused 
to  accept,  on  account  of  the  money  with  which  they  were  to  be  paid  hav* 
ing  been  attached  in  my  hand^.  Until  the  receipt  of  your  letter,  I  never 
^knew  in  whose  possession  the  bills  were,  or  I  should  have  r«44Q-i 
written  to  inform  you  oi  the  circumstance  of  the  money  being  l-  '^ 
attached :  of  this  I  did  inform  Mr.  Woodward  by  letter,  dated  the  20tk 
of  November,  from  whom  I  received  this  answer,  'that  if  Messrs.  Parrys 
persist  in  attaching  the  bills,  matters  must  rest  where  they  are  at  present, 
and  you  of  course  refuse  to  accept  the  bills  I  have  drawn  on  you/  From 
this  time  I  concluded  that  I  was  not  authorized  to  resist  the  attachment. 
Had  I  ever  doubted  ^e  propriety  of  this  conclusion,  I  should  have  been 
confirmed  in  it  by  your  not  insisting  on  my  accepting  the  bills,  which  I 
presumed  should  have  been  done  by  you ;  but  still  more  so  by  your  not 
taking  any  notice  of  my  refusal  to  pay  the  bill  for  £60  due  on  the  27th 
of  December.  Had  this  been  done,  however  questionable  might  have 
been  the  right  my  letter  to  Mr.  Woodward  gave  you  to  look  to  me  fox 
payment,  I  certainly  should  have  resisted  the  attachment  instead  of  allow- 
ing judgment  to  take  place.  As  it  is,  I  cannot  but  consider  that  the 
effect  of  the  attachment  is  wholly  imputable  to  your  not  having  in  due 
time  communicated  to  me  the  statement  contained  in  your  letter,  and  that 
therefore  I  am  not  liable  to  the  payment  of  the  bills.     Whether  the 
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attachment  can  be  set  aside  or  not  is  what  I  am  totally  ignorant  of ;  bat 
unfortunately  circumstanced  as  you  are,  I  shall  certainly  retain  the  money 
in  my  possession  until  it  is  determined  to  whom  I  am  legally  bound  to 
pay  it.  I  am,  Qentlemen,  your  respectful,  &c. — S.  Cock."  "  P.  S. — ^I 
just  beg  to  observe,  that  though  my  letter  to  Mr.  W.  implied  an  inten- 
tion of  accepting  bills  to  the  amount  mentioned  in  his  letter  to  me,  yet 
as  no  sum  was  mentioned,  it  neyer  occurred  to  my  imagination  that  any 
person  would  make  advances  to  the  amount  of  £1200  on  the  strength  of 
my  letter  without  previously  applying  to  me,  or  presenting  the  bills  for 
acceptance. — S.  C," 

On  the  2d  of  February,  the  plaintiffs  made  the  following  reply  : — 
"Liverpool,  2d  of  February,  1801. — Mr,  Simon  Cock. — Sir,  Although 
we  should  be  extremely  sorry  that  you  should  be  an  eventual  loser  by 
your  transactions  with  Mr.  Woodward,  yet  we  cannot  admit  that  any 
omission  has  taken  place  on  our  part  that  can  have  led  to  your  present 
difficulty .  From  the  tenor  of  your  letter  of  15th  November  to  Mr. 
r*44Q1  "^^^^^^^^9  *^®  could  entertain  no  doubt  that  the  bills  quoted  in 
L  J  his  letter  to  you  of  the  12th  would  be  duly  accepted,  nor  did  we 
know  upon  what  grounds  such  engagement  was  entered  into.  The  bills 
80  received  were  remitted  by  us  in  course  to  Sir  James  Esdail  and  Co., 
and  duly  presented  for  acceptance.  And  when  the  first  for  JS80  was 
returned  we  gave  notice  to  Mr.  Woodward,  who  was  then,  as  far  as  we 
know,  solvent,  expecting  he  would  remove  the  difficulty  which  prevented 
the  acceptance  and  payment  of  the  bills.  We  cannot  help  particularly 
adverting  to  the  extract  with  which  you  have  favoured  us  from  Mr. 
Woodward's  letter  in  answer  to  yours  of  20th  November,  in  which  he 
says  you  will  of  course  refuse  to  accept  the  bills  I  have  drawn  upon  you. 
This  would  have  been  very  right  if  Mr.  Woodward  had  then  been  the 
holder  of  such  bills ;  but  after  having  negotiated  them,  and  received 
actual  value  for  the  amount,  and  deposited  with  us  yours  of  the  15th  of 
November,  as  evidence  of  your  acceptance,  it  was  no  longer  competent 
for  him  to  discharge  that  promise,  any  more  than  it  was  necessary  for  us 
to  remind  you  that  such  engagement  on  your  part  had  taken  place.  We 
are  happy  to  find  on  your  own  account  that  you  are  the  holder  of  some 
bills  as  an  indemnity  to  you  for  this  acceptance ;  and  if  your  right  to  de- 
tain them  depend  on  the  question  whether  you  had  rendered  yourself 
liable  on  behalf  of  Mr.  Woodward,  we  may  congratulate  both  you  and 
ourselves  that  this  circumstance  had  certainly  taken  place.  You  speak 
of  having  allowed  judgment  to  pass,  which  we  cannot  but  think  was  in- 
advertently done,  when  you  must  have  recollected  the  contents  of  your 
letter,  and  known  that  Mr.  Woodward  had  drawn  and  negotiated  the  bills 
in  consequence.  But  we  hope  on  your  behalf  that  you  may  yet  be  able 
to  obviate  the  effects  of  such  judgment,  so  as  to  retain  from  the  funds 
you  hold  what  you  may  pay  on  Mr.  Woodward's  behalf.  We  have  only 
to  add,  that  if  on  further  consideration  you  are  not  satisfied  with  the 
justice  of  our  claim,  we  shall  neither  press  you  unreasonably  in  point  of 
time  as  to  your  decision,  nor  unadvisedly  adopt  any  unjust  measures. 
When  we  are  further  apprized  of  your  intentions  we  will  lay  the  case 
before  counsel,  and  shall  be  guided  by  their  opinion ;  after  which,  if  any 
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difficulties  shall  remain,  we  shall  be  glad  to  join  with  70a  in  terminating 
them  *with  as  little  expense  and  trouble  as  possible.  Being  with  r^^^cA-i 
moch  respect  yours,  &c. — Clarkes  &  Boscos/'  L        J 

The  question  for  the  opinion  of  the  court  was,  Whether  the  plaintiffii 
were  entitled  to  recover  f  If  the  court  should  be  of  opinion  they  were 
entitled  to  recover,  then  the  verdict  to  stand ;  if  not,  then  judgment  of 
nonsuit  to  be  entered. 

Scarletty  for  the  Plaintiflf,  made  two  questions,  1st,  Whether  there  were 
a  due  acceptance  of  the  bills  by  the  defendant?  2d,  Whether  such 
acceptance  were  done  away  by  subsequent  circumstances  ?  1.  An  accept- 
ance of  a  bill  of  exchange  need  not  be  in  writing  upon  the  bill ;  for  though 
the  Statute  8  &  4  Anne,  c.  9,  for  regulating  inland  bills  of  exchange^ 
says,  sec.  5,  that  no  acceptance  of  any  such  bill  shall  be  sufficient  to 
charge  any  person,  ''  unless  the  same  be  under-written  or  indorsed  in 
writing  thereupon;"  yet  that  is  only  necessary  with  respect  to  costs,  and 
such  bills  may  still  be  accepted  by  parol,  according  to  Lumley  v.  Palmer, 
Bep.  temp.  Hardw.  74,  and  Pierson  v.  Dunlop,  Cowp.  578.  There  is  no 
technical  form  of  acceptance :  it  is  no  more  in  effect  than  a  promise  to 
pay  the  bill  when  due,  which  is  expressly  conveyed  by  the  defendant's 
letter  of  the  15th  of  November,  1800.  It  is  not  material  that  the  letter 
itself  was  not  shown  before  the  bills  were  negotiated  to  the  plaintiffs; 
but  the  purport  of  it  was  communicated  to  them,  that  the  bills  would  be 
honoured  by  the  defendant  when  due.  Powell  v.  Monnier,  1  Atk.  611, 
comes  nearest  to  the  present  case,  where  a  similar  letter  to  the  drawer,  in 
answer  to  one  advising  him  of  the  drawing  of  the  bill,  was  holden  to  be 
an  acceptance.  So  an  agreement  to  accept  amounts  to  an  acceptance. 
Mason  v.  Hunt,  DougL  297.  Then,  2dly,  if  the  bills  were  duly  accepted, 
nothing  which  passed  between  the  drawer  and  acceptor  after  the  bills 
were  negotiated  into  third  hands,  nothing  less  than  the  express  declara- 
tion of  the  holders,  could  do  away  or  qualify  such  acceptance  as  against 
the  holders.  Dingwall  v.  Punster,  Dougl.  247.  In  Johnson  v.  Ceilings, 
1  East's  Bep.  98,  the  promise  to  accept  was  made  before  the  bill  was 
drawn,  which  sufficiently  distinguishes  that  case  from  the  present.  [Lb 
Blano,  J. — And  there  too  the  promise  was  not  communicated  to  the 
holder  at  the  time.] 

*Gibb$f  contra. — 1st,  This  was  not  an  acceptance,  but  only  a  r^AKyi 
promise  to  accept  in  future  upon  a  tender  of  the  bill.  In  John-  ^  -* 
son  V.  Ceilings  it  was  thought  that  the  cases  had  gone  too  far  in  admit- 
ting of  an  acceptance  by  parol,  however  positive,  or  any  other  than  an 
express  acceptance  in  writing  on  the  bill  itself:  therefore  the  Court  will 
not  carry  the  laxity  further  than  the  cases  have  already  proceeded.  And 
the  decision  in  that  case,  that  a  promise  to  pay  a  bill  not  then  drawn  was 
no  acceptance,  went  to  narrow  the  principle  deducible  from  the  former 
cases.  Now  here,  though  the  bills  were  actually  drawn  before  the  de- 
fendant's letter  was  written,  yet  as  they  then  still  remained  in  the  drawer's 
hands,  they  were  inoperative  as  bills ;  and  when  afterwards  issued,  they 
never  were  in  fact  presented  for  acceptance,  which  the  usual  form  of  plead- 
ing shows  to  be  necessary.  For  a  declaration  against  an  acceptor  always 
states  that  the  bill  was  presented  to  him  for  acceptance,  and  that  he  there- 
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upon  did  accept  it;  whereas  here  it  is  onlj  stated  that  the  hillfl  were  drawn 
on  the  defendant,  and  that  he  accepted  them,  without  stating  that  they 
were  presented  for  acceptance.  If  then  this  were  only  a  promise  to  ac- 
oepty  such  a  promise,  however  binding  for  a  good  consideration,  can  only 
be  enforced  by  the  person  to  whom  it  was  made,  and  cannot  be  assigned 
to  another  as  an  acceptance  itself  by  the  law  merchant.  A  mere  promise 
to  do  an  act  cannot  be  the  subject-matter  of  an  assignment  like  an  act  done. 
Nor  can  the  communication  of  such  promise  to  the  plaintiffs  vary  the 
case ;  for  if  such  a  promise  amount  in  itself  to  a  poutive  acceptance,  ii 
would  necessarily  pass  by  the  indorsement  of  the  bill,  whether  communi- 
cated or  not  at  the  time  to  the  holder.  But  if  it  were  necessary  that 
such  communication  should  be  made,  which  may  be  collected  from  what 
was  said  in  Johnson  y.  Gollings,  it  should  at  least  have  appeared  that  the 
letter  itself  was  shown  to  the  plaintiffs  when  the  bills  were  negotiated  to 
them,  and  not  merely  the  purport  of  it  stated.  For  if  the  notice  be  the 
operative  thing,  it  cannot  go  further  than  the  fact  itself  notified,  which 
was  only  that  the  defendant  had  promised  to  honour  the  bills  when  due, 
and  not  that  he  had  accepted  them.  [Lord  Ellbnborouqh,  C.  J. — If 
the  law  in  this  respect  were  to  be  framed  de  novo,  it  might  perhaps  be 
r*4^91  ^^B^'^'^'^^®  ^  ^^^®  nothing  else  taken  as  an  ^acceptance  than  an 
■-  -I  acceptance  in  writing  on  tho  bill  itself,  that  every  one  to  whom  it 
passed  might  see  on  the  face  of  the  instrument  itself  whether  or  not  it 
were  accepted  :  but  it  is  now  much  too  late  to  recur  back  to  that,  after  the 
various  decisions  in  the  times  of  Lord  Hardwicke  and  Lord  Mansfield.^ 
At  any  rate  the  doctrine  of  such  implied  acceptances,  being  itself  of  equit- 
able origin,  ought  to  have  equitable  exceptions  when  they  exist  as  they 
do  here.  2dly,  The  defendant  was  at  all  events  discharged  by  the  laches 
of  the  plaintiffs  in  not  communicating  to  him  that  they  had  been  induced 
to  take  the  bills  upon  the  representation  made  to  them  of  his  promise  to 
accept,  (such  acceptance  not  appearing  upon  the  bills  themselves.)  If 
they  had  done  so  it  would  have  enabled  the  defendant  to  have  explained 
to  them  how  the  transaction  stood.  Or  had  he  even  known  the  fact  of 
such  representation  having  been  made,  (the  contrary  of  which  he  had 
reason  to  collect  from  Woodward's  subsequent  letter  to  him,  advising 
him  to  refuse  to  accept  the  bills  when  presented,)  the  defendant  might 
have  resisted  the  foreign  attachment  sued  out  by  the  Parrys.  [Lavit- 
RENCS,  J. — The  defendant  must  at  least  have  known  from  Woodward's 
letter  that  the  bills  were  negotiated  out  of  his  hands.] 

Scarlett  in  Reply — The  circumstance  of  the  plaintiffs  not  presenting 
the  bills  for  acceptance,  rather  shows  that  they  considered  them  to  have 
been  already  accepted.  PiUans  v.  Van  Mierop,  3  Burr.  1668,  is  decisive 
that  an  engagement  to  accept  is  an  acceptance  in  law ;  and  Wilkinson  y. 
Lutwidge,  1  Stra.  648,  there  cited  by  Yates,  J.,  shows  that  such  accep- 
tance may  be  by  collateral  writing.  And  this  is  recognised  by  the  very  ex- 
ception made  by  the  Statue  of  Anne  as  to  costs.  Then  if  it  were  such  an 
acceptance  as  was  binding  between  the  parties  at  the  time  when  it  was 
given,  it  was  necessarily  transferred  wit^  the  bills.  If  indeed  Woodward 
had  passed  the  bills  after  sending  the  letter  to  the  defendant  discharging 
his  acceptances,  that  would  have  been  a  fraud  upon  him,  and  would  not 


BILLS    OF    XXOHANQS.  815 

liaTe  boand  him  as  aoceptor :  because  while  Woodward  was  the  holder  he 
might  legally  give  such  discharge,  but  after  he  had  negotiated  the  billS| 
aoy  discharge  by  him  was  inoperatiye.  No  laches  can  be  imputed  to  the 
plain ti£Gs  for  want  of  giving  notice  to  ^the  defendant;  for  Wood-  rn^eo-i 
ward's  letter  to  him,  containing  ^e  supposed  discharge,  gave  him  L  J 
information  at  the  same  time  that  the  bills  were  negotiated  ^  and  he  was 
consequently  bound  to  know  that  Woodward  could  not  discharge  him. 
The  fraud,  if  any,  was  between  Woodward  and  the  defendant. 

Lord  Ellenboeouob,  G.  J.-^The  defendant  is  sued  as  acceptor  of 
certain  bills  of  exchange  drawn  on  him  by  Woodward,  payable  to  his 
own  order,  and  indorsed  by  him  to  the  plaintiffs ;  Woodward  having  b^ 
fore  deposited  certain  other  bills  in  the  hands  of  the  defendant,  and 
empowered  him  to  receive  the  money  due  on  them.  On  the  12th  of 
November,  1800,  Woodward  wrote  a  letter  to  the  defendant,  in  which  he 
informed  him  that  he  had  that  day  «  valued  on  him''  to  the  amount  of 
£1046,  7s.  ld,j  and  £80,  meaning  that  he  had  drawn  bills  of  exchange 
upon  him  for  such  value,  which  gave  the  defendant  notice  of  the  bills 
being  drawn.  The  question  is.  Whether  the  answer  returned  by  the 
defendant  amounts  to  an  acceptance,  and  that  answer  communicated  to 
the  plaintiffs,  who  took  the  bills  on  the  faith  of  the  representation  made 
by  Woodward  to  them  of  the  contents  of  the  defendant's  letter?  In 
that  letter,  dated  the  15th  of  November,  the  defendant  informed  Wood- 
ward that  he  had  received  the  list  of  bills  in  the  hands  of  the  African 
committee,  by  which  he  found  that  they  amounted  to  ^e  sum  for  which 
Woodward  had  drawn,  as  staled  in  his  favour  of  the  12th,  <<  which  he 
might  be  assured  would  meet  with  due  honour  from  him,"  (the  defend- 
ant) The  first  question  is,  Whether,  as  between  the  defendant  and 
Woodward,  without  further  circumstances,  and  things  standing  as  they 
then  did,  this  did  not  amount  to  an  acceptance  f  And  it  has  been  laid 
down  in  so  many  cases  that  a  promise  that  a  bill  when  due  shall  meet 
due  honour,  amounts  to  an  acceptance,  and  that  without  sendiog  it  for  a 
formal  acceptance  in  writing,  that  it  would  be  wasting  words  to  refer  to 
the  books  on  this  subject.  It  is  as  clear,  that  if  the  bills  had  remained 
in  Woodward's  hands  at  the  time  of  his  writing  the  letter  of  the  22d  of 
November,  wherein  he  informed  the  defendant,  that  if  the  Parrys  per- 
sisted in  attaching  the  African  bills  in  his  hands,  matters  must  rest  as 
they  then  were,  and  the  defendant  would  *of  course  refuse  to  pt^e^-i 
accept  the  bills  drawn  on  him  by  Woodward,  this  would  have  ^  -l 
been  a  discharge  of  the  defendant's  acceptances.  But  in  the  meantime 
Woodward  had  passed  the  bills  in  question  to  the  plaintiffs,  and  at  the 
same  time,  as  the  case  states,  had  either  communicated  to  them  the  pur- 
port of  the  defendant's  letter  of  the  15th  of  November,  or  informed 
them  that  the  defendant  had  positively  undertaken  to  accept  the  bills-^ 
they  having  before  refused  to  advance  him  any  more  money  on  his  own 
eredit.  Then  does  not  a  promise  to  accept  an  existing  bill  (for  I  do  not 
wish  to  consider  the  case  so  largely  as  the  doctrine  is  laid  down  in  Pil- 
lans  V.  Van  Mierop,  though  that  opinion  is  supported  by  great  authority) 
amount  to  an  acceptance,  and  bring  the  case  directly  within  the  doctrine 
as  recognised  in  Johnson  v.  Ceilings  ?    Lord  Mansfield^  indeed,  in  Pier- 
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son  y.  Danlop,  Gowp.  573,  is  reported  to  have  Baid,  ^^that  the  mere 
answer  of  a  merchant  to  the  drawer  of  a  bill,  that  he  will  duly  honour 
it,  is  no  acceptance,  unless  accompanied  with  circumstances  which  may 
induce  a  third  person  to  take  the  bill  by  indorsement :"  but  that  clashes 
with  what  he  had  said  in  Pillans  v.  Van  Mierop,  and  is  contrary  to  what 
was  there  said  by  Mr.  Justice  Yates.  Then  here  was  an  undertaking  by 
the  defendant  in  writing,  by  a  collateral  paper,  to  accept  the  bills,  which 
induced  a  credit,  without  which  the  plaintiffs  would  not  have  given  value 
for  them.  The  defendant  has  thereby  enabled  another  with  truth  to 
assert,  and  furnished  him  with  the  means  of  proving  that  assertion  by 
the  production  of  the  defendant's  letter,  that  he  had  undertaken  to  accept 
the  bills,  which,  in  ordinary  mercantile  understanding,  amounts  to  an 
acceptance,  and  by  that  credit  was  attached  to  the  bills.  Then  the  hard- 
ship of  which  the  defendant  now  complains,  having  had  the  other  bills 
of  Woodward  attached  in  his  hands,  has  grown  out  of  his  not  fully  un- 
derstanding the  legal  effect  of  what  he  had  done,  and  is  not  imputable  to 
the  plaintiffs.  It  may  be  for  the  convenience  of  mercantile  affairs  that 
a  bill  may  be  accepted  by  a  collateral  writing,  without  the  bill  itself 
coming  to  the  actual  touch  of  the  acceptor,  which  would  sometimes  create 
great  delay.  This  acceptance,  being  by  writing,  comes  within  all  the 
cases  cited.  It  would  be  good,  according  to  some,  even  by  parol;  but 
r*!^^!  ^^^^  ^^  acceptance  by  a  collateral  ^writing  is  good  is  clear  from 
I-  J  Pillans  V.  Van  Mierop  and  other  cases.  And  though  the  com- 
mon form  of  declaring  may  be,  that  the  bill  was  prosented  for  accept- 
ance, yet  it  has  never  been  considered  to  be  necessary  to  give  strict  proof 
of  such  an  allegation,  if  an  agreement  to  accept  were  proved. 

Grose,  J. — This  may  be  a  hard  case  on  the  defendant,  but  it  would 
be  equally  so  at  least  on  the  plaintiffs,  who  have  advanced  their  money 
on  the  credit  of  the  representation  made  to  them,  and  truly  made,  as  it 
appears,  that  the  defendant  had  engaged  to  honour  the  bills  when  due. 
The  material  question  is,  Whether  the  defendant's  letter  of  the  15th  of 
November  amounts  to  an  acceptance  1  In  Pillans  v.  Yan  Mierop,  it  is 
treated  as  a  common  transaction  that  a  verbal  promise  to  accept  will 
bind.  Now  this  is  more,  for  it  is  a  written  promise  to  accept;  and  it  is 
distinguishable  from  Johnson  v.  Ceilings,  which  occurred  to  me  on  first 
reading  the  case,  for  that  was  a  promise  to  accept  a  bill  not  then  drawn. 
And  upon  looking  farther  into  the  cases  I  found  Lord  Mansfield  making 
the  distinction  which  has  been  alluded  to  in  Gowp.  573,  where  he  says, 
"  that  the  mere  answer  of  a  merchant  to  the  drawer  of  a  bill  that  he 
will  duly  honour  it  is  no  acceptance,  unless  accompanied  with  circum- 
stances  which  may  induce  a  third  person  to  take  it  by  indorsement."  On 
this  an  observation  has  been  made  by  my  lord;  but  here  third  persons 
have  been  so  induced  to  take  the  bills  by  the  act  of  the  defendant.  It 
is  objected,  however,  that  the  plaintiffs  have,  been  guilty  of  laches  in  not 
informing  the  defendant  of  their  having  received  the  bills  with  notice  of 
his  acceptance;  but  it  rather  appears  to  me  that  the  negligence,  if  any, 
is  imputable  to  the  defendant  for  not  having  defended  himself  against 
the  attachment  in  the  Mayor's  Court,  upon  the  ground  of  his  acceptance 
of  these  bills  upon  the  pledge  of  those  deposited  in  his  hands  by  Wood- 
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ward.  Upon  the  whole,  it  appears  that  the  defendant's  letter  of  the  15th 
of  November  was  an  acceptance;  that  the  plaiDtififs  have  been  in  no  fault, 
and  that  the  transaction  between  them  and  Woodward  was  bona  fide ; 
which  brings  the  case  within  the  common  rule  of  mercantile  transactions, 
and  entitles  the  plaintiffs  to  reooyer. 

'Lawrence,  J. — It  would  have  been  much  better  doctrine  if  r^At^a-} 
it  had  been  originally  determined  that  nothing  else  should  amount  L  -J 
to  an  acceptance  than  a  written  acceptance  on  the  bill  itself.  But  it  is 
now  too  late  to  revert  to  that,  it  having  been  determined  by  many  cases 
that  an  acceptance  may  be  by  parol.  What  is  an  acceptance  but  an 
engagement  to  pay  the  bill  when  due  ?  This,  then,  is  stronger  than  a 
parol  acceptance,  because  it  is  a  written  engagement.  The  only  question 
then  is.  Whether  a  letter  written  by  the  drawee  to  the  drawer,  in  which 
he  assures  him  that  the  bills  will  meet  with  due  honour  from  him,  the 
drawee,  is  not  an  engagement  to  pay  the  bills  when  due  f  of  which  there 
can  be  no  doubt.  If  the  defendant  had  only  intended  to  make  a  condi- 
tional acceptance,  in  case  the  bills  lodged  in  his  hands  were  productive 
to  him,  he  should  have  so  expressed  himself;  and  then,  unless  the  bills 
were  productive,  he  would  not  have  been  liable,  and  no  person  would 
have  given  the  same  general  credit  to  them  upon  the  faith  of  his  letter. 
In  one  early  case,  Powell  v.  Monnier,  Lord  Hardwioke  says,  that  a  pro- 
mise by  parol  to  honour  a  bill  is  an  acceptance.  That  was  where  the 
drawer  of  a  bill  of  exchange,  having  acquainted  Mounier  by  letter  of  his 
having  drawn  a  bill  on  him  for  J650,  desiring  him  to  accept  it,  Mounier 
wrote  in  answer  that  the  £bO  bill  should  be  duly  honoured  and  placed 
to  his  debit.  Lord  Hardwicke  there  said,  '<  What  determines  me  is  the 
letter,  by  which  it  appears  very  clearly  that  he  accepted  the  bill;  for  he 
mentions  it  and  says,  it  shall  be  duly  honoured  and  placed  to  the  draw- 
er's debit."  That  was,  therefore,  determined  to  be  an  acceptance ;  and 
the  commercial  world  have  acted  ever  since  upon  the  ground  of  that  de- 
termination ;  and  numberless  bills  have  been  paid  in  consequence  after 
such  acceptances.  We  should  be  doing  great  mischief  if  we  were  to 
overturn  this  doctrine.  The  situation  of  the  defendant  has  been  induced 
by  his  own  act.  He  might  have  resisted  the  attachment  upon  the  ground 
of  his  acceptances,  which  would  have  been  a  defence  to  him. 

Le  Blano,  J. — Whatever  weight  there  might  be  in  the  defendant's 
argument,  if  the  question  were  now  to  be  agitated  for  the  first  time;  yet 
it  is  material  to  the  mercantile  world  that  *this  point  should  not  r^j  ei^-i 
be  shaken,  if  it  have  been  acted  upon  for  a  long  period.  Now,  from  *-  •) 
Lord  Hardwicke's  time  to  the  present  it  has  been  understood  that  a  parol 
engagement  to  accept  is  an  acceptance.  The  last  case  upon  this  subject 
is  Johnson  v.  Ceilings,  which  was  not  a  promise  to  accept  a  bill  then 
drawn,  or  a  bill  of  any  particular  description,  but  a  promise  to  pay  a  bill 
that  would  be  drawn;  and  such  a  promise  was  holden  not  to  be  an 
acceptance.  Now  here,  suppose  instead  of  a  verbal  communication  to 
the  plaintiff,  the  holders  of  the  contents  of  the  defendant's  letter,  the 
letter  itself  had  been  annexed  to  the  bill,  would  not  that  have  been  an 
acceptance  as  much  as  if  it  had  been  written  on  the  face  of  the  bill  ? 
Bat  it  is  said  that  this  case  is  distinguished  from  what  it  would  have 
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been  had  the  letter  itself  been  communicated  to  the  plaintiffs,  from  the 
variance,  as  it  is  contended,  between  the  letter  and  the  purport  of  it,  as 
mentioned  to  them,  which  it  is  said  amounted  only  to  a  promise  to 
accept.  Bat  supposing  that  to  have  been  so,  have  not  the  cases  decided . 
that  such  a  promise,  (and  I  confine  myself  at  present  to  the  circum- 
stances of  this  case,)  made  after  the  bills  were  drawn,  and  communicated 
to  third  persons,  wno,  on  the  credit  of  it,  advance  their  money  on  the 
bills,  shall  operate  as  an  acceptance?  Then  all  that  can  be  imputed  to 
the  plaintiffs  is,  that  they,  knowing  the  law,  that  this  was  an  acceptance, 
did  not  send  to  the  defendant  to  get  another  acceptance.  The  defendant, 
perhaps,  and  Woodward,  have  acted  under  an  ignorance  of  the  law;  but 
the  plaintiffs,  who  have  acted  according  to  law,  are  not  to  suffer  on  that 
account.  And  before  the  defendant  parted  with  the  money  out  of  his 
hands,  the  produce  of  Woodward's  bills,  he  should  have  informed  him- 
self correctly  where  the  bills  drawn  upon  him  were,  and  what  had  been 
done  under  his  letter  notifying  his  acceptance.  If  one  or  other  party 
must  suffer,  it  is  more  proper  that  the  loss  should  fall  upon  the  one  who 
has  acted  under  the  ignorance  of  the  law,  than  upon  the  others  who  have 
acted  in  conformity  with  it^  and  on  the  credit  of  the  defendant's  accept- 
ance. Fostea  to  the  plaintiff. 


[•458]  *IV.— WYNNE  v.  RAIKES. 

Nov.  27,  1804.  —  E.     5  East,  614. 

The  first  count  of  the  declaration  stated,  that  on  the  9th  of  Novem- 
ber, 1801,  Aquila  Brown  drew  a  bill  of  exchange  on  the  defendants  for 
JS500,  payable  to  the  order  of  Thomas  Andrews  and  Butler,  at  sixty 
days'  sight ;  that  Thomas  Andrews  and  Butler  indorsed  the  said  bill  to 
the  plaintiff;  and  that  the  defendants,  upon  sight  thereof,  duly  accepted 
the  bill.  There  were  also  counts  for  money  paid,  and  for  money  had 
and  received.  The  defendants  pleaded  the  general  issue,  and  at  the 
trial  before  Lord  Ellenborough,  C.  J.,  at  the  sittings  after  last  Hilary 
Term,  at  Guildhall,  a  verdict  was  found  for  the  plaintiffs  for  J8555,  sub- 
ject to  the  opinion  of  this  Court  on  the  following  case : — 

On  the  9th  of  November,  1801,  Aquila  Brown,  who  resides  at  Balti- 
more, in  North  America,  drew  the  bill  of  exchange  in  question  at  that 
place  upon  the  defendants,  who  reside  in  London,  and  for  a  valuable 
consideration  paid  the  bill  to  Thomas  Andrews  and  Butler,  residing  in 
Baltimore,  who  afterwards,  for  a  valuable  consideration,  indorsed  it  to 
the  plaintiffs,  who  reside  in  London.  On  the  9th  of  November,  1801, 
Aquila  Brown,  by  letter  of  that  date,  advised  the  defendants  of  having 
valued  on  them  by  divers  bills  amounting  altogether  to  £5548  14s.  2d. 
sterling,  of  which  the  bill  in  question  was  one,  the  amount  of  which  bills 
Aquila  Brown  in  that  letter  requested  the  defendants  to  honour  with 
acceptance,  and  place  the  amount  to  his  debit,  and  which  letter  of  advice 
was  duly  received  by  the  defendants.  The  plaintiffs,  on  receiving  the 
bill  in  question  in  England,  presented  it  on  the  2d  of  January^  1802^  to 
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tlie  defeDdants  for  their  acceptance,  but  the  defendants  refused  to  accept 
it.  On  the  18th  of  January,  1802,  the  defendants  wrote  a  letter  to 
Aquila  Brown,  the  drawer,  which  latter,  after  mentioning  some  damage 
which  the  cargo  of  the  Chesapeake,  consigned  to  the  defendants,  had  sus- 
tained, and  difficulties  in  which  it  had  been  involved ;  as  also  an  attach- 
ment laid  upon  the  property  of  Aquila  Brown  in  the  hands  of  the  defen- 
dants, (among  other  things,)  contains  the  following  passages : — «  Under 
these  circumstances,  while  your  property  *in  the  Chesapeake  ap-  r«^rQ-i 
peared  in  so  very  questionable  a  state  that  we  could  not  tell  what  I-  -1 
security  to  rest  upon  it,  you  could  not  expect  that  we  could  interfere  for 
any  of  your  bills  refused  by  Mr.  Mangin,  or  even  accept  all  the  bills  of 
yours  which  came  in  upon  us.  Several  of  them,  of  course,  have  been 
noted  for  non-acceptance,  and  Messrs.  Finlay,  Bannatyne  and  Co.  have 
officiously  sent  you  a  protest  on  that  for  JS551  15s.,  for  non-acceptance. 
We  have,  however,  now  the  satisfaction  to  mention  to  you  that  Mr. 
Mangin  having  resolved  to  pay  many  of  your  bills  on  him,  Messrs. 
Mellish  and  Co.  have  taken  off  the  attachment  in  our  hands,  and  since 
the  receipt  of  Messrs.  Muilman's  letter  of  the  5th  instant,  our  prospect 
of  security  on  the  Chesapeake  is  so  much  improved  that  we  shall  accept 
or  certainly  pay  all  the  bills  which  have  hitherto  appeared;  the  one  for 
£6500,  the  19th  of  October,  has  not  yet  been  presented  to  us,  but  we 
will  hope  that  the  state  of  your  funds  will  likewise  permit  us  to  take  care 
of  that." 

The  bill  in  question  was  one  of  those  which  had  appeared  prior  to  the 
writing  the  above  letter  of  the  18th  January,  1802,  and  which  letter 
was  received  by  Aquila  Brown,  in  America,  on  the  19th  March,  1802. 
On  the  6th  of  March,  1802,  which  was  sixty  days  and  three  days  of 
grace  after  the  bill  in  question  was  presented  for  acceptance,  the  plain- 
tiffs presented  the  bill  to  the  defendants  for  payment;  but  the  defendants 
refused  to  pay  the  same,  and  the  plaintiffs  caused  it  to  be  protested  for 
non-payment.  Aquila  Brown,  the  drawer  of  the  bill,  was,  at  the  time 
the  same  was  drawn,  indebted  to  the  defendants  in  the  sum  of  ^5000, 
and  hath  so  continued  to  the  present  time.  The  question  for  the  opinion 
of  the  Court  was,  Whether  the  plaintiffs  were  entitled  to  recover  f  If 
the  Court  should  be  of  that  opinion^  the  present  verdict  to  stand;  if 
otherwise,  a  non-suit  to  be  entered. 

LtttleddUy  for  the  plaintiffs,  relied  on  the  case  of  Clarke  v.  Cock,  4 
East,  57,  as  in  point,  to  show  not  only  that  an  acceptance  of  a  bill  may 
be  by  parol  or  collateral  writing,  but  also  that  the  terms  of  the  defen- 
dants* letter  of  the  13th  of  January,  1802,  wherein  they  state  <'  that  the 
prospect  of  security  in  the  Chesapeake  was  so  much  improved  that  they 
shall  'accept  or  certainly  pay  all  the  bills"  which  had  then  ap-  ri^AQCfi 
peared,  did  in  law  amount  to  an  acceptance.  In  that  case,  the  ^  ^ 
acceptance  was  by  letter  to  the  drawer,  acknowledging  notice  of  the  bill 
having  been  drawn,  and  assuring  him  that  it  would  meet  with  due 
honour  from  him.  The  only  difference  between  the  two  cases  is,  that 
here  the  letter  of  the  defendants  was  not  communicated  to  the  plaintiffs 
before  the  bill  became  due.  But  however  material  that  might  have  been 
if  the  letter  were  to  be  considered  merely  as  a  special  agreement  to  accept 
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or  pay  the  bill,  it  matters  nothing  considering  it  as  in  itself  a  legal 
acceptance  of  the  bill ;  which  is  a  technical  term,  binding  the  acceptor 
equally  into  whosesoever  hands  the  bills  shall  come,  and  not  merely  con- 
fined in  its  operation  to  the  particular  person  to  whom  the  promise  was 
made,  or  any  other  to  whom  it  may  haye  been  communicated  preyious  to 
the  bill  becoming  due.  If  the  promise  to  accept,  so  made,  were  to  be 
considered  only  as  a  special  agreement,  the  liability  of  the  acceptor 
would  be  continually  varying,  according  as  the  bill  got  into  this  or  the 
other  person's  hands,  who  had  or  had  not  notice  of  the  special  agreement, 
and  who  had  or  had  not  taken  the  bill  upon  the  credit  of  it.  According 
to  the  known  practice  and  law  of  merchants,  it  is  sufficient  to  fix  the 
acceptor  absolutely,  if  his  promise  to  pay  be  made  to  the  drawer,  who  is 
the  fountain-head  of  the  bill,  or  to  the  first  indorser  by  whom  it  is  put 
into  circulation.  When  the  letter  had  once  passed  out  of  the  defen- 
dants' hands,  it  had  its  operation,  and  they  had  no  further  concern  with 
the  bill  than  to  pay  it  when  due.  In  the  case  of  Powell  and  Another  v. 
Monnier,  1  Atk.  611,  the  plaintiffs,  indorsees,  had  received  the  bill  be- 
fore the  letter  of  Monnier  to  the  drawer,  promising  that  the  bill  should 
be  duly  honoured,  was  written,  and  which  was  holden  to  be  an  accept- 
ance. The  plaintiffs,  therefore,  could  not  have  taken  the  bill  on  die 
credit  of  the  letter.  So  in  Pierson  v.  Dunlop,  Cowp.  571,  there  was  a 
prior  refusal  to  accept  given  to  the  holder,  as  in  this  case  ;  yet  a  subse- 
quent letter  to  the  drawer,  saying  that  his  bill  would  receive  due  honour, 
was  considered  as  an  acceptance ;  and  some  expressions  to  the  contrary, 
attributed  to  Lord  Mansfield  in  one  part  of  his  judgment,  were  noticed 
r*if^1 1  ^^  "^^^^  EUenborough,  in  Clarke  v.  Cock,  4  East,  70,  as  ^clash- 
1-  -J  ing  with  what  was  said  by  the  same  noble  Judge  in  Pillans  v. 
Van  Mierop,  3  Burr.  1666,  and  with  other  authorities. 

Puller,  contra,  at  first  proposed  to  question  whether  the  letter  of  the 
18th  of  January  did  amount  to  a  positive  promise  to  pay  the  bill  even  as 
between  the  drawer  and  acceptors :  but  finding  the  opinion  of  the  court 
decidedly  against  him  on  that  point,  he  proceeded  to  distinguish  this 
from  the  other  cases,  by  observing  that  here  the  defendants  had  expressly 
refused  to  the  holders,  the  plaintiffs,  to  accept  the  bill,  and  they  followed 
up  such  refusal,  after  writing  the  letter  of  the  13th  of  January  to  the 
drawer,  by  denying  payment.  That  letter,  therefore,  can  only  be  taken 
to  be  a  private  engagement  to  the  drawer  to  pay  the  bill  when  it  became 
due,  upon  the  supposition  that  they  should  then  have  funds  of  his  in 
their  hands,  but  accompanied  with  a  direct  refusal  to  accept  the  bill,  so 
as  to  make  themselves  liable  upon  it  in  the  hands  of  a  third  person.  The 
promise  to  pay  to  the  drawer  never  reached  him  in  America  till  after  the 
bill  had  become  due  and  had  been  refused  payment.  It  could  not  then 
have  any  operation.  In  order  to  have  effect  it  must  have  relation  to  an 
existing  bill,  according  to  Johnson  v.  Ceilings,  1  East,  98 ;  and  it  can- 
not vary  the  case  whether  the  promise  be  made  before  the  bill  is  drawn, 
or  after  it  is  due  and  has  been  refused  payment,  when  the  operation  of 
it  is  spent.  In  Beawes's  Lex  Mercatoria,  454,  pi.  16,  it  is  said  that /^  if 
the  possessor  of  the  bill  hath  neglected  to  demand  acceptance  before  the 
drawer's  failure;  and  the  person  to  whom  it  is  directed  has  advice  thereof^ 
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he  cannot  be  oompelled  to  accept  the  draft,  though  previons  to  the  know- 
ledge of  the  drawer's  misfortunes  he  had  acquainted  him  with  his  inten- 
tion to  honour  his  bill."  As  to  the  case  of  Powell  v.  Monnier,  the  de- 
fendant, after  giving  the  promise  to  accept,  kept  the  bill  in  his  hands 
ten  days  previous  to  the  time  when  it  became  due,  without  objection,  and 
then  returned  it  to  the  indorsees ;  and  for  several  days  after  he  had  so 
received  it  the  drawer  continued  solvent ;  by  which  laches  the  acceptor 
clearly  made  the  bill  his  own.  [Lord  Ellenborough,  C.  J. — ^It  does 
not  appear  by  the  report  that  that  formed  any  part  of  the  ground  of  Lord 
Hardwicke's  decision.  He  went  on  the  ground  that  'the  letter  r^^^on 
was  an  acceptance.]  Here  the  letter  never  reached  the  drawer  till  I-  J 
after  the  bill  had  become  due  and  was  refused  payment ;  so  that  it  could 
not  possibly  have  influenced  any  person  to  take  the  bill.  And  it  is  on 
this  ground  that  a  collateral  promise  to  accept  was  considered  by  Lord 
Mansfield,  in  Mason  v.  Hunt,  Doug.  299,  as  constituting  an  acceptance. 
And  this  was  confirmed,  by  Le  Blanc,  J.,  in  Johnson  v.  CoUings.  Here, 
however,  the  possibility  of  the  promise  influencing  any  third  person  is 
negatived  by  the  circumstances  of  the  case. 

LitdedaUy  in  reply,  observed,  that  the  payees  in  America  would 
act  upon  the  letter  when  received,  and  therefore  it  would  influence  the> 
conduct  of  third  persons. 

The  Court  considered  the  case  of  Powell  v.  Monnier  to  be  in  point  to 
the  present;  but  as  it  went  somewhat  further  than  the  other  cases,  they 
wished  to  see  if  there  were  any  other  report  of  it  varying  from  that  in 
Atkyns.     Upon  this  day 

Lord  Ellenborough,  C.  J.,  delivered  judgment. 

This  case,  in  all  its  material  circumstances,  resembles  that  of  Powell 
v.  Monnier,  1  Atk.  611,  the  authority  of  which  has  not  been,  as  far  as 
we  have  been  able  to  find,  ever  shaken.  The  letter  of  the  defendants, 
stated  in  the  case  to  have  been  written  on  the  13th  of  January,  1802,  to 
Aquila  Brown,  the  drawer,  when  the  bill  in  question,  amongst  others 
drawn  by  him  upon  them,  had  been  refused  acceptance,  after  comment- 
ing upon  the  circumstances  which  had  before  made  the  property  of  the 
drawer  appear  to  them,  the  defendants,  to  be  in  a  very  questionable  state, 
particularly  in  respect  to  what  the  drawer  had  in  the  Chesapeake,  says, 
<<  Our  prospect  of  security  in  the  Chesapeake  is  so  much  improved,  that 
we  shall  accept  or  certainly  pay  all  the  bills  which  have  hitherto  ap- 
peared." And  the  first  question  in  this  case  is.  Whether  this  promise 
be  an  acceptance  7  If  either  branch  of  the  alternative  contained  in  this 
promise  would  be  an  effectual  acceptance,  if  standing  alone,  surely  it 
cannot  be  less  so  because  the  promise  is  couched  in  terms  of  an  alterna- 
tive of  which  each  branch  is  an  acceptance.  A  promise  to  accept  an 
existing  bill  is  an  acceptance.  *A  promise  to  pay  it  is  also  an  r^ic^on-i 
acceptance.  A  promise,  therefore,  to  do  the  one  or  the  other,  f.  ^  ^ 
e.,  to  accept  or  certainly  pay,  cannot  be  less  than  an  acceptance.  It 
amounts,  I  think,  in  effect  to  this, — Whether  we  shall  send  for  the  bill 
again,  and  accept  it  in  form  or  not,  is  uncertain,  but  at  any  rate  you  may 
depend  upon  its  being  paid.  Supposing  it  to  be  an  acceptance,  the  time 
when  it  is  to  be  considered  as  made,  namely,  whether  at  the  date  of  the 
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letter,  or  at  the  time  when  it  reached  the  drawer  to  whom  it  was  written 
in  America,  (which  was  on  the  19th  of  March,  1802,  after  the  bill  had 
become  due,)  is  immaterial,  inasmuch  as  an  acceptance  after  the  time 
appointed  for  the  payment  of  a  bill  is  good.  (Jackson  v.  Piggot,  1  Ld. 
Kajm.  864;  Salk.  127;  and  Mutford  y.  Walcot^  1  Ld.  Bajm.  574; 
Salk.  129,  &c.) 

The  second  question  in  this  case  is,  Whether,  inasmuch  as  the  bill 
was  not  taken  bj  the  holders  upon  the  credit  of  this  promise  of  the  de- 
fendants so  made  to  the  drawers,  nor  was  the  same  known  to  them  to 
have  been  made  at  all  till  after  the  bill  was  due,  thej,  the  holders,  can 
avail  themselves  of  it  as  an  acceptance  ?  In  the  case  of  Powell  v.  Moa- 
nier,  already  mentioned,  that  which  was  holden  an  acceptance  enuring  to 
the  benefit  of  the  indorsees,  the  plaintiffs,  was  an  acceptance  contained  ia 
a  letter  to  the  drawer,  one  Newburgh,  promising  <<  that  his  biU  should  be 
duly  honoured/'  The  promise,  being  long  subsequent  to  the  time  when 
the  plaintiffs  in  that  case  became  possessed  of  the  bill  by  indorsement, 
could  of  course  have  formed  no  part  of  their  original  inducement  to  take 
it.  And  the  promise  was  in  that  case,  as  well  as  in  this,  made  to  a 
drawer  who  had  drawn  without  having  any  effects  in  the  acceptor's  hands; 
and  it  does  not  appear  in  the  one  case  more  than  in  the  other,  that  the 
holders,  the  plaintiffs,  ever  knew  of  the  acceptance  on  which  they  after- 
wards relied  prior  to  the  time  when  the  bill  became  due.  Without  over- 
setting the  authority  of  the  case  of  Powell  v.  Monnier,  we  cannot  say 
that  the  plaintiffs  are  not  in  the  present  case,  which  so  entirely  resembles 
it,  entitled  to  recover.  And  as  in  adhering  to  it  we  violate  no  princi- 
ples of  commercial  convenience,  but  confirm  a  rule  of  law  which  we  find 
established  on  a  subject  which  least  of  all  others  endures  uncertainty 
VHCXl  ^^^  ^^^T^g^f  we  cannot  do  "("otherwise  than  hold  the  plaintiffs  in 
L        J  this  case  entitled  to  recover. 

Postea  to  the  plaintiSig. 


1.  In  Lumler  v.  Palmer,  2  Strange  1000,  the  defendant  was  sued  as  an 
acceptor  of  a  bill  of  exchange.  Upon  the  evidence,  it  appeared  to  be  a  parol 
acceptance  only,  which  Lord  Mansfield,  G.  J.,  ruled  to  be  sufficient,  that  being 
good  at  common  law,  and  the  Statute  3  and  4  Anne,  cap.  9,  which  requires  it  to 
be  in  writing  in  order  to  charge  the  drawer  with  damages  and  costs,  having  a 
proviso  that  it  shall  not  extend  to  discharge  any  remeoy  that  any  person  may 
nave  against  the  acceptor.  But  the  Chief  Justice  of  the  Common  rleas  having 
lately  ruled  it  otherwise  in  the  case  of  Rae  v.  Meggot,  the  Court  was  moved  for 
a  new  trial.  And  in  order  finally  to  settle  this  point,  it  was  ordered  to  be 
argued ;  and  after  argument  the  Court  was  of  opinion  that  the  direction  in  the 
present  cause  was  right,  and  therefore  ordered  the  postea  to  the  plaintiff.  The 
reporter  adds,  "N.  8. — Trin.  10  Geo.  2,  Lord  Hardwicke  said,  at  Guildhall, 
that  on  conference  with  the  Chief  Justice  of  the  Common  Pleas,  be  waived  his 
opinion,  and  said  he  thought  the  ELing's  Bench  had  done  right  in  this  case.'' 

2.  In  the  case  of  Pillans  v.  Van  Mierop,  3  Burr.  1663,  the  plaintiffs,  who 
were  merchants  at  Rotterdam,  had  been  applied  to  by  one  White,  a  merchant 
in  Ireland  to  accept  his  bill  for  £800.  As  the  condition  of  their  accepting  the 
bill,  the  plaintiffs  required  a  confirmed  credit  upon  a  house  of  rank  in  London. 
White  named  the  house  of  the  defendants,  and  offered  credit  upon  them.  The 
plaintiffs  then,  in  the  month  of  February  1762,  honoured  the  draft  and  paid  the 
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money,  and  then  wrote  to  the  defendants,  to  whom  White  also  wrote  ahout  the 
same  time,  desiring  to  know  whether  they  would  accept  such  bills  as  tbej,  the 
plaintiffs,  should  in  about  a  month^s  time  draw  upon  the  defendants'  house  for 
£800,  upon  the  credit  of  White.  The  defendants  wrote  to  the  plaintiffs  in 
March  1762,  stating  that  they  agreed  to  honour  their  bill  drawn  on  account  of 
White.  The  defendants  thereafter  wrote  to  the  plaintiffs,  informing  them  that 
White  had  stopped  payment,  and  desiring  them  not  to  draw,  as  they  could  not 
accept  their  draft.  The  plaintiffs  wrote  in  answer  *that  they  should  draw  r^ARni 
on  Uiem,  holding  them  not  to  be  at  liberty  to  withdraw  from  their  en-*-  J 
gagement  The  plaintiffs,  accordingly,  drew  upon  the  defendants,  and  the  de- 
fendants refused  to  pay  the  bilL  On  the  trial,  a  verdict  was  found  for  the 
defendants.  A  motion  was  afterwards  made  for  a  new  trial.  The  defendants 
ARGUED — As  the  plaintiffs  had,  in  Feb.  1762,  accepted  the  bill  drawn  by  White, 
and  as  the  defendants  did  not  agree  to  honour  the  plaintiffs'  drafts  till  March 
following,  the  consideration  was  past  and  done  before  their  promise  was  made. 
To  pay  another  man's  debt  was  a  void  undertaking,  unless  tnere  was  some  con- 
sideration for  such  undertaking;  and  a  mere  general  promise,  without  benefit 
to  the  promiser  or  loss  to  the  promisee,  is  a  nudum  pacium»  The  plaintiffs 
ARGUED — The  consideration  was  not  a  past  consideration.  The  liberty  given  to 
the  plaimifis  to  draw  upon  a  confirmed  house  in  London  was  the  consideration 
of  the  credit  given  by  the  plaintiffs  to  White's  drafts,  and  this  was  a  good  and 
sufficient  consideration  for  the  undertaking  made  by  the  defendants.  It  relates 
back  to  the  original  transaction.  The  detendants  had  made  themselves  origin- 
ally liable.  An  ex  post  facto  event  cannot  alter  the  notice  of  an  origmal 
promise.  The  defendants  ori^nal  promise  made  them  liable,  and  bound  them ; 
and  they  are  obliged,  both  by  Jaw  and  in  honour  and  honesty,  to  perform  it.  It 
is  a  mercantile  transaction,  and  must  be  considered  upon  the  whole  of  it,  as  an 
admission  that  the  defendants  either  had,  or  soon  would  have,  effects  of  White's 
in  their  hands. 

3.  Lord  Mansfield  observed, — '^  The  objection  is, '  That  the  letter  whereby 
Van  Mierop  and  Hopkins  undertake  to  honour  the  plaintiffs'  bills,  is  nudum 
pactum.^  The  other  side  deny  it.  This  is  the  only  question  here.  But  this  is 
quite  different  from  what  passed  at  the  trial;  the  nudum  pactum  was  not 
mentioned  at  that  time.  The  grounds  it  was  argued  upon  there  were,  First, 
That  this  imported  to  be  a  credit  given  to  Fillans  and  Kose,  in  prospect  of  a 
future  credit  to  be  given  by  them  to  White ;  and  that  this  credit  might  well  be 
countermanded  before  the  advancement  of  any  money ;  and  this  is  so.  Second- 
Iffy  That  there  was  a  fraud ;  for  that  Van  Mierop  and  Hopkins  had  reason  to 
think  that  White  had  sent  goods  to  Billans  and  Kose ;  whereas  this  was  a  mere 
lending  of  credit  Thirdly,  That  if  Pillans  and  Rose  had  received  goods  from 
White,  and  retained  them  till  he  failed,  the  defendant's  undertaking  was  revo- 
cable. I  was  then  of  opinion  that  Van  Mierop  and  Hopkins  were  bound  by 
their  letter,  unless  there  was  some  fraud  upon  them ;  for  tnat  they  had  engaged 
under  their  hands,  in  a  mercantile  transaction, '  To  give  credit  for  Pillans  and 
Rose's  reimbursement.'  And  I  did  not  see  it  to  be  future,  as  had  been 
objected;  nor  did  I  see  any  fraud.  And  nothing  was  then  ureed  about  its 
being  nudum pajctum.  I  *have  no  idea  that  promises  'For  the  debt  ofr«^gg-i 
another'  are  applicable  to  the  present  case.  This  is  a  mercantile  trans-  ^  -■ 
action;  and  it  depends  upon  these  letters  from  merchant  to  merchant  about 
honouring  bills  to  such  an  amount;  and  this  credit  is  given  upon  a  supposition 
'  That  the  person  who  is  to  draw  upon  the  undertakers  withm  a  certain  time^ 
has  goods  in  his  hands,  or  will  have  them.'  Here  Pillans  and  Rose  trusted  to 
this  undertaking,  and  there  is  no  fraud.  Therefore  it  is  quite  upon  another 
foundation  than  that  of  a  naked  promise  from  one  'To  pay  the  debt  of  another.' " 
Mr.  Justice  Wilmot, — "  I  own  the  want  of  consideration  at  first  occurred  to  me« 
But  I  now  am  satisfied  that  this  has  nothing  to  do  with  the  cases  of  undertak- 
ings by  one  to  pay  the  debt  of  another."  In  those  cases  it  is  settled,  that  where 
the  consideration  is  past,  the  action  will  not  lie ;  and  yet  this  seems  a  hard  case. 
The  mere  promise  '  To  pay  the  debt  of  another,'  without  any  consideration  at 
all,  is  nudum  pactum  ;  but  the  least  spark  of  a  consideration  will  be  sufficient. 
It  seems  almost  implied,  that  there  must  be  some  consideration ;  bat  if  theitt 
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be  none  at  all,  it  is  nudum  pactum.  The  statnte  must  mean  snch  a  special  pro- 
mise as  would  have  supported  an  action.  But  all  this  is  out  of  the  present 
case.  So  also,  I  think,  is  all  the  precedent  correspondence.  It  lies  in  a  nar- 
row compass.  White,  Pillans,  and  Rose,  and  Van  Mierop,  and  Hopkins,  had 
all  a  correspondence  together ;  they  have  intercourse  to/<ether,  mutually,  in 
mercantile  transactions.  Pillans  and  Rose  write  to  Van  Mierop  and  Hopkins, 
to  know  '  Whether  thej  will  honour  their  drafts  for  £800,  in  about  a  month's 
time  ?'  They  say, '  They  will.'  Now,  it  strikes  me,  that  it  admits  '  that  they 
either  have  assets  or  effects  of  White's  in  their  hands,'  or  '  that  they  have  cre- 
dit upon  him.'  Now,  by  this  undertaking  of  a  good  house  in  London,  and  rely- 
ing upon  it,  they  are  deluded  and  diverted  from  using  any  legal  diligence  to 
pursue  White,  or  even  not  to  part  with  any  effects  of  his  which  they  might 
nave  in  their  hands.  Therefore,''  this  seems  to  be  an  irrevocable  undertaking  by 
Van  Mierop  and  Hopkins ;  and  they  ought  to  be  bound  by  it.  Consequently, 
there  ought  to  be  a  new  trial."  Lord  Mansfield, — *^  A  letter  of  credit  may  be 
given  as  well  for  money  already  advanced,  as  for  money  to  be  advanced  in 
future.  Let  it  be  argued  again  the  next  Term,  and  you  will  shall  have  the 
opinion  of  the  whole  Court."     UUerius  Concilium. 

4.  The  case  having  been  again  argued  in  the  following  Term,  L<;rd  Mans- 
field observed, — "  This  is  a  matter  of  great  consequence  to  trade  and  com- 
merce, in  every  light  If  there  was  any  kind  of  fraud  in  this  transaction,  the 
collusion  and  mala  fides  would  have  vacated  the  contract.  But  from  these  let- 
ters, it  seems  to  me  clear  that  there  was  none.  The  first  proposal  from  White 
r*46'71  ^^'  '  ^°  reimburse  the  plaintiffs  by  a  remittance,  *or  by 'credit  on  the 
L  J  house  of  Van  Mierop  j*  this  was  the  alternative  he  proposed.  The 
plaintiffs  chose  the  latter.  Both  the  plaintiffs  and  White  wrote  to  Van  Mierop 
and  Company.  They  anwered,  '  That  they  would  honour  the  plaintiffs'  drafts.' 
So  that  the  defendants  assent  to  the  proposal  made  by  White,  and  ratify  it. 
And  it  does  not  seem  at  all  that  the  plaintiffs  then  doubted  of  White's  suffi- 
ciency, or  meant  to  conceal  anything  from  the  defendants.  If  there  be  no 
fraud,  it  is  a  mere  question  of  law.  The  law  of  merchants  and  the  law  of  the 
land  is  the  same.  A  witness  cannot  be  admitted  to  prove  the  law  of  merchants. 
We  must  consider  it  as  a  point  of  law.  A  nudum  pactum  does  not  exist  in 
the  usage  and  law  of  merchants.  I  take  it  that  the  ancient  notion  about  the 
want  of  consideration  was  for  the  sake  of  evidence  only;  for,  when  it  is 
reduced  into  writing,  as  in  covenants,  specialties,  bonds,  &c.,  there  was  no 
objection  to  the  want  of  consideration.  And  the  Statute  of  Frauds  proceeded 
upon  the  same  principle.  In  commercial  cases  amongst  merchants,  tlie  want 
of  consideration  is  not  an  objection.  This  is  just  the  same  thing  as  if  White 
had  drawn  on  Van  Mierop  and  Hopkins,  payable  to  the  plaintiffs.  It  had  been 
nothing  to  the  plaintiffs  whether  Van  Mierop  and  Co.  had  effects  of  Waite's  in 
their  hands  or  not,  if  they  had  accepted  his  bill.  And  this  amount!  to  the 
same  thing, '  I  will  give  the  bill  due  honour,'  is  in  effect  accepting  it.  If  a 
man  agrees  *  That  he  will  do  the  formal  part,'  the  law  looks  upon  it,  in  tie  case 
of  an  acceptance  of  a  bill,  as  if  actually  done.  This  is  an  engagement  ^  To 
accept  the  bill,  if  there  was  a  necessity  to  accept  it,  and  to  pay  it  when  due ;' 
and  they  could  not  afterwards  retract.  It  would  be  very  destructive  to  trade, 
and  to  trust  in  commercial  dealing,  if  they  could.  There  was  nothing  of  nudutn 
pactum  mentioned  to  the  jury ;  nor  was  it  I  dare  say,  at  all  in  their  idea  or 
contemplatidif,  I  think  the  point  of  law  is  with  the  plaintiffs." 

6.  Mr.  Justice  Wilmot, — "  The  question  is.  Whether  this  action  can  be  sup- 
ported upon  the  breach  of  this  agreement?  I  can  find  none  of  those  cases 
that  go  upon  its  being  nudum  pactum,  that  are  in  writing ;  they  are  all  upon 
paroL  I  have  traced  this  matter  oi  nudum  pactum,  and  it  is  very  curious."  He 
then  explained  the  principle  of  an  agreement  being  looked  upon  as  a  nudum 
pactum,  and  how  the  notion  of  a  nudum  pactum,  first  came  into  our  law.  He 
said  it  was  echoed  from  the  civil  law — "  Ez  nudo  pacto  non  oritur  actio"  Vin- 
nius  gives  the  reason,  in  lib.  3,  tit  De  Obligationibus,  4to  edition,  696.  If  by 
stipulation,  (and  a  fortiori,  if  by  writing,)  it  was  good  without  consideration. 
There  was  no  radical  defect  in  the  contract  for  want  of  consideration.  But  it 
was  made  requisite  in  order  to  put  people  upon  attention  and  reflection,  and  to 
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prevent  obscurity  and  uncertainty  j  *and  in  tbat  view,  either  writing  or  r^^/joi 
certain  formalities  were  required.  Idem,  on  Justinian,  4to  edition^  614.  >-  ^ 
Therefore  it  was  intended  as  a  guard  against  rash  inconsiderate  declarations  ; 
but  if  an  undertaking  was  entered  into  upon  declaration  and  reflection,  it  had 
activity  ;  and  such  promises  were  binding.  Both  Grotius  and  Puflfendorf  hold 
them  obligatory  by  the  law  of  nations.  Grot.  lib.  2,  c.  11,  De  Premisses.  Puf- 
fend.  lib.  3.  c.  6.  They  are  morally  good,  and  only  require  ascertainment. 
Therefore  there  was  no  reason  to  extend  the  principle,  or  carry  it  further. 
There  would  have  been  no  doubt  upon  the  present  case,  according  to  the 
Roman  law,  because  here  is  both  stipulation  (in  the  express  Roman  form) 
and  writing.  Bracton  (who  wrote  temp.  Henry  III.)  is  the  first  of  our  lawyers 
that  mentions  this.  His  writings  interweave  a  great  many  things  out  of  the  Roman 
law.  In  his  third  book,  c.  1,  De  Actionibus,  he  distinguishes  between  naked 
and  clothed  contracts.  He  says  that  Obligaiio  est  mater  ctctionis ;  and  that  it 
may  arise  ea;  coTi^adu,  muZ^tM  modis;  sictU  ex  converUione,  &c.;  sicutaurUpacfn, 
convenia,  qu(ejitida  sunt  aliquando,  aliquando  vestiiOj  &c.  &c.  Our  own  lawyers 
have  adopted  exactly  the  same  idea  as  the  Roman  law.  Plowden,  308,  b,  in  the 
case  of  Sheryngton  and  Pledal  v.  Strotten  and  Others,  mentions  it,  and  no  one 
contradicted  it.  He  lays  down  the  distinction  between  contracts  or  agreements 
in  words,  (which  are  more  base),  and  contracts  or  agreements  in  writing,  (which 
are  more  high  -,)  and  puts  the  distinction  upon  the  want  of  deliberation  in  the 
former  case,  and  the  full  exercise  of  it  in  the  latter.  His  words  are  the  mar- 
row of  what  the  Roman  lawyers  had  said.  *  Words  pass  from  men  lightly ;'  but 
where  the  agreement  is  made  by  deed,  there  is  more  stay,  &c.  &c.  For,  First, 
There  is  Ac.  &c.  j  and.  Thirdly,  He  delivers  the  writing  as  his  deed.  *  The 
delivery  of  the  deed  is  a  ceremony  in  law,  signifying  fully  his  good-will  that  the 
thing  in  the  deed  should  pass  from  him  who  made  the  deed  to  the  other.  And 
therefore  a  deed,  which  must  necessarily  be  made  upon  great  thought  and 
deliberation,  shall  bind,  without  regard  to  the  consideration.'  The  voidness  of 
the  consideration  is  the  same  in  reality  in  both  cases ;  the  reason  of  adopting 
the  rule  was  the  same  in  both  cases,  though  there  is  a^  difference  in  the  cere- 
monies required  by  each  law.  But  inefficiency  arises  merely  from  the  naked  pro- 
mise. Therefore,  if  it  stood  onb^  upon  the  naked  promise,  its  being  in  this 
case  reduced  into  writing  is  a  sufficient  guard  against  surprise  ;  and  therefore 
the  rule  of  nudum  pactum  does  not  apply  in  the  present  case.  I  cannot  find 
that  a  nudum  pactum  evidenced  by  writing  has  been  ever  holden  bad ;  and  I 
should  think  it  good,  though,  where  it  is  merely  verbal,  it  is  bad.  Yet  I  give 
no  opinion  upon  its  being  good  always,  when  in  writing.  Many  of  the  old  cases 
are  strange  and  absurd ;  so  *also  are  some  of  the  modern  ones,  par-  r*4gQ') 
ticularly  that  of  Hayes  v.  Warren.  It  is  now  settled,  '  That  where  the  •■  ^  -* 
act  is  done  at  the  request  of  the  person  promising,  it  will  be  a  sufficient  foun- 
dation to  graft  the  promise  upon.^  In  another  instance  the  strictness  has  been 
relaxed ;  as  for  instance,  burying  a  son,  or  curing  a  son )  the  considerations 
were  both  past,  and  yet  holden  good.  It  has  been  melting  down  into  connnon 
sense  of  late  times.  However,  I  do  not  see  a  consideration.  If  it  be  a  depart- 
nre  from  any  right,  it  will  be  sufficient  to  graft  a  verbal  promise  upon.  Now 
here  White,  living  in  Ireland,  writes  to  the  plaintiffs  '  To  honour  his  draft  for 
£800,  payable  ten  weeks  after.'  The  plaintiffs  agree  to  it,  on  condition  that 
they  may  be  made  safe  at  all  events.  White  offers  good  credit  on  a  house  in 
London,  and  draws,  and  the  plaintiffs  accept  his  draft.  Then  White  writes  to 
them  '  To  draw  on  Van  Mierop  and  Hopkins  j*  to  whom  the  plaintiffs  write, 
*  To  inquire  if  they  wiU  honour  their  draft  j  they  engage  *That  they  will.'  This 
transaction  has  prevented,  stopped  and,  disabled  the  plaintiffs  from  calling 
upon  White  for  the  performance  of  his  engagement.  For  White's  engagement 
is  complied  with  :  so  that  the  plaintiffs  could  not  call  upon  him  for  his  security. 
I  do  not  speak  of  the  money  \  for  that  was  not  payable  till  after  two  usances 
and  a  half.  But  the  plaintiffs  were  prevented  from  calling  upon  White  for  a 
performance  of  his  engagement, '  To  give  them  credit  on  a  good  house  in  Lon- 
don, for  reimbursement  j'  so  that  there  is  a  good  consideration.  The  law  does 
not  weigh  the  quantum  of  the  consideration.  The  suspension  of  the  plaintiffs' 
right  *  To  call  upon  White  for  a  compliance  with  his  engagement'  is  sufficient 
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to  support  an  action,  even  if  it  be  a  sospension  of  the  right  for  a  day  only,  or 
for  ever  so  little  a  time.    But  to  consider  this  as  a  commercial  case.    All 


nations  ought  to  have  their  laws  conformable  to  each  other  in  such 
Fides  servanda  est;  simplidUu  juris  geniium prcBvaleat.  Hodiemi  mores  are 
such,  that  the  old  notion  about  the  nudum  padum  is  not  strictly  observed  as  a 
rule.  On  a  question  of  this  nature,  Whether  by  the  law  of  nations  such  an 
engagement  as  this  shall  bind?  the  law  is  to  judge.  The  true  reason  why  the 
acceptance  of  a  bill  of  exchange  shall  bind,  is  not  on  account  of  the  acceptor's 
having  or  being  supposed  to  have  effects  in  hand,  but  for  the  convenience  of 
trade  and  commerce.  Fides  est  servanda.  An  acceptance  for  the  honour  of 
the  drawer  shall  bind  the  acceptor ;  so  shall  a  verbal  acceptance.  And  whe- 
ther this  be  an  actual  acceptance,  or  an  agreement  to  accept,  it  ought  equally 
to  bind.  An  agreement '  To  accept  a  bill  to  be  drawn  in  tnture'  would  (as  it 
seems  to  me)  by  connexion  and  relation,  bind,  on  account  of  the  antecedent 
relation.  And  I  see  no  difference  between  its  being  before  or  after  the  bill  was 
r^470l  ^^^"-  S^i^  '^^  ^^  agreement  sufficient  *to  bind  the  defendants  to 
*■  -I  pay  the  bill ;  agreeing  *  To  honour  it,'  is  agreeing  to  pay  it  I  see  no 
sort  of  fraud.  It  rather  seems  as  if  the  defendants  had  effects  of  White's  in 
their  hands.  And  it  does  not  appear  to  me  that  the  defendants  would  not 
have  honoured  the  plaintiffs'  drafts,  even  though  thev  had  known  that  it  was 
future  credit.  But  whether  the  plaintiffs  or  the  defendants  had  effects  of 
White's  in  their  hands  or  not,  we  must  determine  on  the  general  doctrine.  And 
I  am  of  opinion  that  there  ought  to  be  a  new  trial." 

6.  "Mr.  Justice  Yates  was  of  the  same  opinion.  He  said  it  was  a  case  of 
great  consequence  to  commerce,  and  therefore  he  would  give  both  his  opinions 
and  his  reasons.  The  arguments  on  the  side  of  the  defendants  terminate  in 
its  being  a  niuium  pactum,  and  therefore  void.  This  depends  upon  two  <}ues- 
tions.  First  question — Whether  this  be  a  promise  without  a  consideration  ? 
Second  question, — ^If  it  is,  then,  Whether  this  promise  shall  not  be  binding  of 
itself,  without  any  consideration  ?  First, — The  draft  drawn  by  White  on  the 
plaintiffs,  payable  to  Clifford,  is  no  part  of  the  consideration  of  the  undertaking 
by  the  deiendants.  The  draft  payable  to  Clifford  is  never  mentioned  to  the 
defendants.  They  are  asked,  *  Whether  they  will  answer  a  draft  from  the  plain- 
tiffa  upon  them?  They  answer,  *They  will  honour  such  a  draft  on  them.' 
Whether  the  defendants  had  or  had  not  effects  of  White's  in  their  hands,  is 
immaterial.  Any  damage  to  another,  or  suspension  or  forbearance  of  his 
right,  is  a  foundation  for  an  undertaking,  and  will  make  it  binding,  though 
no  actual  benefit  accrues  to  the  party  undertaking.  Now  here,  the  pro- 
mise and  undertaking  of  the  defendants  did  occasion  a  possibility  of  loss 
to  the  plaintiffs.  It  is  plain  that  the  plaintiffs  would  not  rely  on  White's 
assurance  only ;  but  wrote  to  the  defendants  to  know  if  they  would  accept 
their  drafts.  The  credit  of  the  plaintiffs  might  have  been  hurt  by  the  rem- 
sal  of  the  defendants  to  accept  White's  bilk.  They  were,  or  mi^^ht  have 
been,  prevented  from  resorting  to  him,  or  getting  further  security  from 
him.  It  comes  within  the  cases  of  promises  where  tne  debtee  forbears  suing 
the  original  debtor.  Second  question, — ^Whether,  by  the  law  of  merchants, 
this  contract  is  not  binding  on  the  defendants,  though  it  was  without  consider- 
ation ?  The  acceptance  of  a  bill  of  exchange  is  an  obligation  to  pay  it ;  the 
end  of  their  institution,  their  currency,  requires  that  it  should  be  so.  On  this 
principle,  bills  of  exchange  are  considered,  and  are  declared  upon  as  special 
contracts ;  though,  legally,  they  are  only  simple  contracts.  The  declaration 
sets  forth  the  bill  and  acceptance  speciiically ;  and  that  thereby  the  defend- 
ants, by  the  custom  of  mercnants,  became  liable  to  pay  it.  This  agreement 
'  To  honour  their  bill*  was  a  virtual  acceptance  of  tne  bill.  An  acceptance 
p^w^l  needs  not  be  upon  the  bill  itself',  it  *may  be  by  collateral  writing. 
*-  J  Wilkinson  v.  Lutwidge,  1  Strange,  648.  A  promise  '  To  accept'  is  the 
same  as  an  actual  acceptance.  And  a  small  matter  amounts  to  an  acceptance; 
and  so  says  MoUoy,  lib.  2,  c.  10,  2  20.  And  an  acceptance  will  bind,  though 
the  acceptor  has  no  effects  of  the  drawer  in  his  hands,  and  without  any  con- 
sideration. Symons  v.  Parminter,  Hil.  1747,  21  Geo.  IL,  B.  R.  And  a  bUl 
accepted  for  the  honour  of  the  drawer  will  also  bind.    Then  he  applied  these 
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positions  to  the  present  case.  It  was  an  acceptance  of  this  very  draft  by  rela- 
tion and  connexion,  though  the  bill  was  not  then  drawn  by  the  plaintiffs  on  the 
defendants.  Bat  even  if  it  did  not  amount  to  an  actual  acceptance,  yet  it 
would  equally  bind  the  defendants ;  they  would  be  equally  obliged  to  perform 
the  effect  of  their  undertaking.  The  plaintiffs  apprised  the  defendants  of  their 
intention  to  draw,  and  the  defendants  promised  '  To  honour  their  drafl; ;'  and 
the  plaintiffs,  of  course,  would  regulate  their  conduct  accordingly.  Therefore, 
upon  the  whole  circumstances  of  this  transaction.  First,  There  is  a  consider- 
ation ;  and,  Secondly,  If  there  was  none,  yet,  in  this  oommercial  case,  the 
defendants  would  be  bound.'' 

7.  Mr.  Justice  Ashton, — "  I  am  of  opinion  that  there  ought  to  be  a  new  trial. 
If  there  be  such  a  custom  of  merchants  as  has  been  alleged,  it  may  be  found 
by  a  jury ;  but  it  is  the  Court,  not  the  jury,  who  are  to  determine  the  law. 
This  must  be  considered  as  a  commercial  transaction,  and  is  a  plain  case. 
The  defendants  have  undertaken  to  honour  the  ^plaintiffs'  draft ;' therefore 
they  are  bound  to  pay  it.  This  cannot  be  called  a  nudum  pactum.  The 
answer  returned  b^  the  defendants  is  an  admission  of  ^  having  effects  of  White's 
in  their  hands,'  it  that  were  necessary.  And  after  this  promise  ^  To  accept' 
(which  is  an  implied  accentance)  they  might  have  applied  anything  of  White's 
that  they  had  in  their  hanas  to  this  engagement,  even  though  White  had  drawn 
other  bills  upon  them  in  the  interim.  The  defendants  voluntarily  engaged  to 
the  plaintiffs,  and  thev  could  not  recede  from  their  engagement.  As  to  its  being 
a  nudum  pactum,  (which  matter  has  been  already  so  well  explained,)  if  there  be 
turpitude  or  iUegalitv  in  the  consideration  of  a  note,  it  will  make  it  void,  and 
may  be  given  in  evidence ;  but  here  nothing  of  that  kind  appears,  nor  anything 
like  fraud  in  the  plaintiffs.  Here  was  full  notice  of  all  the  facts ;  a  clear  appre- 
hension of  them  bv  the  defendants  :  a  question  put  to  them,  '  Whether  they 
would  accept?'  and  their  answer,  'That  they  would.'"  Upon  the  whole  he 
concurred,  that  an  action  will  lay  for  the  plaintiffs  against  them ;  and  that  the 
plaintiffs  ought  to  recover.  By  the  Court  unanimously,  The  rule  to  set  aside 
the  verdict  and  for  a  new  trial  was  made  absolute. 

8.  The  case  of  Fairlie  v.  Herring,  3  Bing.  625,  was  an  action  *on  a  r*4Y21 
bill  of  exchange  drawn  by  Richard  Exter  in  Mexico  upon  and  accepted  *■  J 
by  the  defendants.  The  defendants  had  sent  out  A.  F.  Momay  to  Mexico  as 
their  agent,  for  the  purpose  of  embarking  in  the  exploitation  of  and  purchasing 
interests  in  mines,  and  they  had  also  sent  out  Exter  as  an  agent  to  act  under 
Morney.  Payments  to  the  extent  of  50,000  dollars  had  been  made  on  behalf 
of  the  defenaants,  for  the  purpose  of  carrying  on  their  mining  transactions ; 
and  these  payments  were  provided  for  by  bills  drawn  by  Exter  upon  the  defend- 
ants, under  the  direction  and  authority  of  Momay,  and  with  the  consent  and 
approbation  of  the  defendants.  One  of  these  bills  was  the  subject  of  the  pre- 
sent action.  Before  this  bill  could  be  presented  for  acceptance,  the  defendants 
had  transferred  to  a  third  party  their  interest  in  the  mines  in  question ;  but 
Mornay  now  the  agent  of  the  purchaser,  at  the  request  of  one  of  the  defend- 
ants, placed  in  the  hands  of  the  defendants  money  for  the  purpose  of  taking 
up  the  bills  which  had  been  drawn  upon  them.  Notwithstanding  this,  no  accept- 
ance was  written  on  the  bills  when  they  were  left  at  the  defendant's  house  for 
that  purpose ;  but  when  Mornay  afterwards  told  one  of  the  defendants  that 
the  bills  were  not  accepted.  He  said,  ''  What  not  accepted  ?  We  have  had 
the  money  and  they  ought  to  be  paid ;  but  I  don't  interfere  in  this  business, 
you  should  see  Mr.  rawles." 

9.  At  the  trial  before  Best,  C.  J.,  a  verdict  was  found  for  the  plaintiffs,  sub- 
ject to  the  opinion  of  the  Court.  The  Court  found  that  there  had  been  a  good 
acceptance  of  the  bilL  Best,  C.  J.,  observed, — "  We  are  all  agreed  that  uiere 
has  been  a  good  acceptance  of  this  bill,  and  therefore  have  declined  entering 
into  the  points  as  to  money  had  and  received.  If  the  facts  of  this  case  are 
understood,  it  appears  to  me  no  man  can  doubt  that  both  in  point  of  justice 
and  in  point  of  law  the  plaintiffs  are  entitled  to  recover.  From  Mornay's  testi- 
mony, we  ascertained  that  he  had  been  in  America  as  the  agent  for  the  defend- 
ant, for  the  purpose  of  exploiting  a  mine.  He  made  an  arrangement  with  the 
Mexican  Company,  in  the  course  of  which  the  present  defendants  had  the  bene- 
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fit  of  tbe  money  for  which  the  action  is  brought.  The  bill  on  which  the  defend- 
ants are  sued  was  drawn  by  Exter,  the  sub-agent  of  Momaji  who  was  the  a^ent 
of  the  defendants.  The  bill,  therefore,  was  created  by  the  defendants  for  tneir 
own  benefit ;  they  have  had  the  advantage  of  it  in  their  dealings  with  the  Mex- 
ican Company,  and  they  are  the  persons  who  in  point  of  justice  ought  to  pay. 
The  business  on  the  part  of  the  Mexican  Company,  being  also  under  the  manage- 
ment of  Momey,  Pawles,  one  of  the  defendants,  applies  to  Momay,  and  desires 
that  he  will  consent  to  the  defendants  having  the  money  in  question  for  the 
express  purpose  of  paying  these  bills,  complaining  it  would  be  a  hardship  if 
r*473l  ^^®*^  ^^^^  ^^^^  P*^^  ^y  ^^^  other  house ;  *that  it  would  bring  discredit 
*■  -I  on  their  house  ;  that  they  who  had  trusted  the  Company,  pnght  in  turn  to 
be  trusted  for  such  a  sum  of  money  as  this.  Here  is  the  most  aistinct  promise  to 
pay  that  could  be  made.  My  brother  Wild  does  not  deny  the  promise  to  pay  the 
bill,  but  says  it  is  distingnishable  from  all  similar  cases  in  this,  that  it  is  not  a 
promise  made  to  one  of  the  parties  to  the  bill.  I  consider  it  is  a  promise  made 
to  one  of  the  parties  to  the  bill.  Who  is  the  drawer  ?  Exter.  Exter  is  the 
sub-agent  of  Mornay.  I  consider  Exter  and  Momay  the  same.  There  is  there- 
fore a  promise  to  pay  to  these  persons,  and  it  was  said  by  Mr.  Justice  Le 
Blanc,  in  a  case  that  was  referred  to  for  argument, — *  If  a  man  promise  to  pay 
a  bill,  he  promises  to  do  all  the  formal  part'  It  has  been  determined  in  a 
great  variety  of  cases,  that  if  a  bill  comes  into  a  man's  hands  with  a  parol 
acceptance,  though  the  party  who  receives  the  bill  does  not  know  of  that  parol 
acceptance,  he  has  a  right  to  avail  himself  of  it  afterwards.  It  is  impossible 
for  any  man  to  doubt,  on  principles  of  common  sense,  that  such  ought  to  be 
the  law ;  for  if  I  take  a  bill,  I  take  it  with  every  advantage  the  holder  had 
before  it  came  into  my  hands.  This  promise  being  made  to  Mornay,  and 
money  being  obtained  on  it,  amounted  to  a  promise  upon  adequate  consideration 
to  one  of  the  contracting  parties.  Is  there,  then,  anything  in  the  case  which  has 
prevented  the  plaintiffs  from  availing  themselves  of  that  promise  ?  It  has  been 
supposed,  that  by  protesting  the  bill  for  non-acceptance,  they  have  abandoned 
their  claim.  At  the  trial  of  this  cause,  I  put  an  end  to  that  by  leaving  it  to 
the  consideration  of  the  jury,  whether,  at  the  time  that  protest  was  made,  the 
plaintiffs  were  aware  that  this  acceptance  had  also  been  made.  The  jury 
expressly  found  that  the  protest  was  made  in  ignorance  of  what  has  taken 
place  between  Momay  and  the  present  defendants.  If  the  plaintiffs  were  igno- 
rant of  this,  it  is  quite  impossible  that  that  which  they  have  done  in  ignorance 
can  prejudice  any  right  which  was  before  vested  in  them.  Therefore  I  put  the 
case  on  the  principle  contained  in  the  language  of  Lord  Mansfield, — *If  a  man 
undertakes  for  the  substance,  he  undertakes  lor  the  formal  parts  j  if  he  under- 
takes to  pay  the  acceptance,  be  undertakes  to  accept.'  The  plaintiffs  in  this 
case  have  done  nothing  to  waive  their  right  on  that  acceptance ;  and  it  would 
be  an  opprobrium  to  the  law  of  England,  if  upon  a  bill  orawn  by  an  agent  to 
these  gentlemen,  and  of  which  they  have  had  the  advantage,  they  could  turn 
round  aud  say, '  Our  agent  in  America  is  a  person  not  to  be  trusted  :  we  will 
not  pay  the  bill  though  we  have  received  money  for  the  purpose.*  I  should  be 
exceedingly  sorry  if  the  plaintiffs  could  be  so  turned  round.  I  am  happy  to 
find  in  this  case  that  which  I  find  in  most  others  where  Statutes  have  not  inter- 
fered, that  the  common  law  will  enable  us  to  do  justice." 
r*474l  *^^*  ^y  *^®  Statute  1  &  2  Geo.  IV.,  cap.  78,  it  was  enacted,  "  that 
•-  J  from  and  afler  the  1st  day  of  August  1821,  no  acceptance  of  any  inland 
bill  of  exchange  shall  be  sufficient  to  charge  any  person,  unless  such  accept- 
ance be  in  writing  on  such  bill,  or  if  there  be  more  than  one  part  of  such  bill 
on  one  of  the  said  parts."  The  Act  8  &  9  Geo.  IV.,  cap.  24,  contains  a  simi- 
lar enactment  as  to  inland  bills  in  Ireland.  The  Acts  relate  to  inland  bills 
only,  and  therefore  the  prior  law  in  regard  to  the  acceptance  of  inland  bills  is 
still  applicable  to  the  acceptance  of  foreign  bills.  A  bill  drawn  in  Ireland  on 
England  is  not  an  inland  but  a  foreign  bill,  and  therefore  it  is  not  necessary 
that  the  acceptance  of  such  a  bill  should  be  in  writing  upon  the  bill.  In  the 
case  of  Mahoney  v.  Ashlin,  2  B.  &  Ad.  478,  the  question  was,  whether  a 
bill  of  exchange  drawn  in  Ireland  upon  London,  was  an  inland  bill  within  the 
meaning  of  the  Statutes,  which  require  that  the  acceptance  of  an  inland  bill 
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fihould  be  written  upon  the  face  of  it.  The  plaintiff  was  the  Secretary  of  the 
Provincial  Bankinj^  Company  of  Ireland,  who  had  discounted  the  bill  in 
question.  The  defendants  on  being  advised  by  the  drawers  of  the  drawing, 
wrote,  a  letter,  in  which  they  stated  that  they  would  accept  the  bill  in  due 
course,  but  on  its  being  nresented  to  them  for  acceptance,  the  drawers  having 
failed  in  the  meantime,  tney  refused  to  accept  it,  on  the  ground  that  they  had 
no  funds.  Their  liability,  therefore,  depended  upon  the  question  whether  it  was 
a  foreign  bill,  as  in  that  case  the  letter  would  be  a  sufficient  acceptance.  Fol- 
Mty  for  the  plaintiffs,  contended  that  the  Statutes  were  intended  to  apply  to  bills 
drawn  and  payable  in  England  ;  and  according  to  a  variety  of  decisions,  a  bill 
drawn  in  Scotland  or  Ireland  upon  England  was  a  foreign  bill.  It  was  not  sub- 
ject to  the  same  stamp  as  a  bill  drawn  and  payable  in  England,  and  that  dis- 
tinction being  clearly  established,  the  acceptance  by  letter  was  sufficient. 
Campbell  for  defendant,  relied  upon  the  alteration  in  the  situation  of  the  two 
countries  by  the  Act  of  TJnion,  ana  contended  that  the  Statute  of  the  9th  Geo.  IV. 
was  evidently  intended,  to  extend  that  regulation  to  Ireland,  which  the  former 
Statutes  had  established  in  England,  as  the  evil  to  be  remedied  was  the  same 
in  both  countries.  The  Court,  in  giving  judgment,  referred  to  the  Statute  of 
William  the  Third,  regulating  the  acceptance  of  inland  bills  of  exchange,  which 
applied  only  to  Endand,  Wales,  and  Berwick-on-Tweed;  and  as  none  of  the  subse- 
quent Acts  of  Parliament  had  extended  the  description  of  an  inland  bill,  so  as 
to  include  a  bill  drawn  in  Ireland  upon  England,  their  lordships  were  of 
opinion  that  the  Act  of  Union  could  make  no  alteration  in  that  respect,  and 
consequently  that  the  bill  must  be  considered  as  a  foreign  bill.  The  letter 
they  thought,  therefore,  was  sufficient  acceptance,  and  the  puiintiff  was  entitled 
to  recover.  ^ 


^ALTHOUGH  A  BILL  MtJST  BE  DRAWN  ABSOLUTELY,  IT  MAT  BE 

ACCEPTED  conditionally;  BUT  THE  PAYEE  IS  NOT  BOUND  L  '*'^J 
TO  RECEIVE  A  CONDITIONAL  OR  QUALIFIED  ACCEPTANCE,  ALTHOUGH 
IP  HE  DOES  RECEIVE  IT  HE  MUST  CONFORM  TO  THE  TERMS  OP  IT, 
AND  IF  HE  DOES  NOT  RECEIVE  IT,  BUT  PROTESTS  FOR  NON-ACCEP- 
TANCE, HE  CANNOT  AFTERWARDS  RECOVER  FROM  THE  PARTY  SO 
ACCEPTING. 

SPROUT  V.    MATTHEWS. 

May  10,  lt86.— E.  1  T.  R.  182. 
Upon  showing  cause  why  the  nonsuit  entered  in  this  case  should  not 
be  set  aside  and  a  new  trial  granted,  the  facts  as  they  appeared  by  the 
report  were  as  follows :  This  was  an  action  by  an  indorsee  of  a  bill  of 
exchange  against  the  acceptor.  The  bill  was  drawn  on  the  defendant, 
and  was  made  payable  forty  days  after  sight  to  one  Lenox  or  order. 
Allen,  the  plaintiff's  clerk,  swore  that  on  the  24th  of  September  1785 
he  presented  the  bill  to  the  defendant,  who  lived  in  London,  for  accept- 
ance, who  told  him  « that  the  drawer  bad  consigned  a  ship  and  cargo  to 
him  and  another  person  at  Bristol,  but  as  he  could  not  then  tell  whether 
the  ship  would  arrive  at  London  or  Bristol,  he  could  not  accept  at  that 
time ;  upon  which  Allen  said  that  he  would  leave  the  bill  upon  this  con- 
dition, that  in  the  event  of  the  defendant's  not  accepting  it  from  the 
day  when  it  was  presented,  he  should  be  at  liberty  to  note  it  for  non- 
acceptance  as  from  that  time.  To  this  the  defendant  assented,  and  the 
bill  was  accordingly  left  at  his  house  till  the  8th  of  October,  when  Allen 
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called  again,  in  company  with  the  plaintiff,  to  know  whether  the  defend- 
ant would  accept  the  hill  or  not,  who  on  heing  pressed  to  accept  said, 
<<  the  hill  was  a  good  one,  and  that  it  would  he  paid  even  if  the  ship 
were  lost/'  Allen  immediately  upon  this  carried  the  hill  to  a  notary- 
public,  and  had  it  noted  for  non-acceptance  from  the  time  it  was  first  left 
with  the  defendant.  The  ship  afterwards  arrived  safe  at  the  port  of 
London  and  the  cargo  was  disposed  of  by  the  defendant. 

BuLLER,  J.,  who  tried  this  cause  at  the  last  Sittings  at  Ouildhall, 
being  of  opinion  that  this  amounted  only  to  a  conditional  acceptance, 
r»i7fil  ^^^^^  *^®  plaintiff  was  at  liberty  to  refuse  or  not  *as  he  chose, 
L  -1  and  that  his  noting  the  bill  immediately  after  the  second  con- 
versation showed  that  he  was  not  satisfied  with  such  conditional  accept- 
ance, nonsuited  the  plaintiff. 

This  motion  had  been  made  on  two  grounds :— - 

Ist,  That  this  must  be  considered  as  an  absolute  acceptance. 

2dly,  That  even  if  it  were  a  conditional  one,  it  should  have  been  left 
to  the  jury  to  consider  whether  the  plaintiff  had  precluded  himself  by 
his  subsequent  conduct  from  recovering  against  the  acceptor. 

Wilson  and  Baldwin^  against  the  rule,  contended  that  this  was  only 
a  conditional  acceptance,  and  it  was  clear  that  it  was  so  understood  by 
the  parties  at  the  time  ]  for,  if  the  plaintiff  had  considered  it  as  an  abso- 
lute acceptance,  he  would  not  have  protested  it  immediately  for  non- 
acceptance.  No  person  could  explain  the  conversation  which  took  place 
between  the  parties  so  well  as  themselves ;  and  the  acts  of  the  plaintiff 
prove  what  impression  was  made  on  him.  After  the  plaintiff  had  pro- 
tested the  bill  for  non-acceptance,  he  ought  not  to  be  permitted  to  say 
he  was  satisfied  with  the  acceptance ;  it  is  conclusive  against  him.  For 
by  noting  the  bill  for  non-acceptance  he  gave  up  the  defendant  altogether. 
Then  it  ought  not  to  have  been  left  to  the  jury  to  consider  whether  the 
parties  had  misunderstood  the  conversation. 

Erskine  and  Wood,  contra,  insisted  that  the  second  conversation  alone 
amounted  to  an  absolute  acceptance ;  if  so,  nothing  which  the  plaintiff 
did  could  be  a  waiver  of  it.  The  words,  «  even  if  the  ship  were  lost," 
can  only  admit  of  one  grammatical  construction.  It  is  taking  for 
granted  that  the  bill  would  be  paid  if  the  ship  arrived  safe ;  and  these 
words  import  that  it  would  be  paid  at  all  events^  whether  the  ship  were 
lost  or  not. 

Then  taking  the  second  conversation  as  explanatory  of  the  first,  it 
proved  that  the  defendant  only  doubted  at  first  on  the  event  of  the  ship's 
arrival  at  London ;  but  that  doubt  was  put  out  of  the  question  by  the 
subsequent  conversation,  when  he  said  he  would  accept  at  any  rate,  even 
if  the  ship  were  lost ;  that  is,  even  if  that  event  should  take  place  which 
he  apprehended  and  doubted  at  first. 

r*4771  *^^^  supposing  the  acceptance  to  be  conditional,  the  event,  ou 
1-  J  which  the  defendant  was  to  accept,  having  happened  by  the  arri- 
val of  the  ship  at  London,  the  only  point  to  be  considered  was,  whether 
the  plaintiff  had  precluded  himself  by  his  subsequent  conduct  in  noting 
the  bill  from  having  recourse  to  the  defendant  ?  this  might  be  reconciled 
from  considering  the  purport  of  the  bill,  which  was  payable  forty  days 
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after  sight.  The  noting  of  the  bill  was  not  for  the  purpose  of  protesting 
it  for  non-acceptance,  but  only  in  order  to  ascertain  the  time  when  it  was 
presented  for  acceptance.  At  all  events,  if  there  were  any  ambiguity  in 
the  transaction,  either  respecting  the  acceptance,  or  the  waiver  of  it,  it 
should  have  been  left  to  the  jury  to  consider  whether,  under  all  the  cir- 
cumstances, the  plaintiff  had  precluded  himself  from  recovering  on  this 
acceptance. 

Lord  Mansfield,  C.  J.,  was  absent  on  this  day,  and  continued  absent 
during  the  rest  of  the  Term. 

Willes,  J.— -Whether  this  nonsuit  was  right  or  not  depends  on  two 
questions : — 

Ist,  Whether  this  was  an  absolute  or  a  conditional  acceptance  ?  In  de- 
termining which,  we  must  consider  the  two  conversations  between  Allen 
and  the  defendant  together.  When  the  bill  was  first  presented  to  the  de- 
fendant for  acceptance,  he  said  he  could  not  accept  at  that  time,  because 
he  did  not  know  whether  the  ship  would  come  to  London  or  not.  The 
reason  of  this  answer  is  obvious,  because  if  the  ship  arrived  at  Bristol, 
she  was  consigned  to  another  person.  Then  in  a  subsequent  conversation 
he  said,  <<  the  bill  will  be  paid,  even  if  the  ship  be  lost."  So  that  he 
accepted  on  two  conditions, — namely,  the  one,  if  the  ship  came  to  London, 
in  which  case  he  would  be  enabled  to  pay  himself  with  the  profits  of  the  car- 
go ;  the  other,  in  case  the  ship  was  lost,  when  he  would  have  wherewithal  to 
satisfy  the  bill,  he  having  a  policy  of  insurance  on  the  ship  in  his  hands ; 
but  he  did  not  accept  in  the  third  instance;  which  was  in  the  event  of  the 
ship's  going  to  Bristol. 

The  Court  has  not  of  late  been  very  nice  with  regard  to  what  shall  be 
construed  to  be  an  acceptance.  For  though  formerly  it  was  held  necessary 
that  an  acceptance  should  be  in  writing,  yet  of  late  years  a  parol  accep- 
tance has  been  deemed  sufficient.  *And  indeed  at  present,  al-  r^^^^o-i 
most  anything  amounts  to  an  acceptance.  Therefore  if  there  were  L  J 
a  doubt  whether  this  was  a  conditional  or  an  absolute  acceptance,  or 
whether  (admitting  it  to  be  a  conditional  one  only)  the  party  had  preclu- 
ded himself  by  his  subsequent  conduct,  the  whole  of  the  facts  should 
have  been  left  to  the  jury.  So  that  I  am  of  opinion  that  the  nonsuit 
ought  to  be  set  aside. 

AsHHURST,  J I  do  not  concur  with  my  brother  Willes,  that  this  non- 
suit ought  to  be  set  aside.  In  the  case  of  a  written  acceptance,  the  ac- 
ceptance speaks  for  itself.  But  this  being  a  parol  acceptance,  the  con- 
duct of  the  plaintiff  is  decisive  against  him.  And  the  evidentia  rei  shows 
that  he  put  the  right  construction  on  this  transaction  by  procuring  the 
bill  to  be  noted.  On  the  first  conversation  the  defendant  expressed  a 
doubt  whether  the  ship  would  come  to  London  or  to  Bristol ;  if  to  Lon- 
don he  would  have  had  effects  in  his  hands  to  indemnify  himself,  be- 
cause the  cargo  was  consigned  to  him ;  if  to  Bristol  it  was  consigned  to 
another  person.  Then  it  was  agreed  between  the  parties  that  the  bill 
should  be  left  with  the  defendant,  with  liberty  to  the  plaintiff  to  note  it 
as  horn  the  first  tender  of  the  bill,  in  case  the  defendant  should  not 
eventually  accept.  On  the  second  conversation,  the  defendant  is  repre- 
^sented  to  have  said;  <<  the  bill  be  paidy  even  if  the  ship  be  lost."     The 
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witness  might  have  varied  this  phrase.  But  at  all  events  this  only 
amounted  to  a  conditional  acceptance^  in  case  the  ship  arrived  at  Lon- 
don, or  was  lost ;  which  the  plaintiff  afterwards  waived.  If  the  party 
had  conceived  it  to  be  an  acceptance,  he  should  have  required  that  to  be 
Mgnified  on  the  bill  itself.  Then  it  was  said  that  the  reason  why  the 
bill  was  noted  was  to  mark  the  time  from  which  it  was  to  be  considered 
as  accepted ;  but  that  might  have  been  better  effected  on  the  bill,  by 
accepting  it  as  from  that  day.  Then  it  is  manifest  that  the  parties  under- 
stood at  the  time  that  the  matter  was  left  unconcluded.  If  so,  the 
plaintiff  is  absolutely  bound  by  his  subsequent  act;  for  he  protested  the 
bill  for  non  acceptance ;  therefore  there  could  be  nothing  to  leave  to  a 
jury. 

r*4791  ^^^^^^}  J- — ^®  *ro  now  to  determine  on  a  point  of  law, 
L  -1  *  which  is  decisive  that  this  question  ought  to  be  left  to  the  jury. 
Whatever  may  have  been  the  doubts  formerly  of  what  amounted  to  an 
acceptance,  I  conceive  it  is  the  sole  province  of  the  Court  to  decide  whe- 
ther this  is  an  absolute  or  conditional  acceptance.  This  case  was  proved 
by  one  witness  on  the  part  of  the  plaintiff;  the  defendant's  counsel 
admitted  this  evidence  to  be  true,  but  insisted  that  upon  that  evidence 
the  defendant  was 'not  liable  in  point  of  law.  Then  there  was  nothing 
to  be  left  to  the  jury.  If  the  defendant  had  objected  at  the  trial  that 
the  plaintiff's  witness  might  be  mistaken  in  his  expressions,  that  might 
properly  have  been  left  to  the  jury,  who  were  to  decide  on  the  credit  or 
accuracy  of  a  witness.  Then  supposing  these  facts  had  been  stated  on 
a  special  verdict,  the  Court  would  have  been  bound  to  determine  whe- 
ther this  was  in  point  of  law  an  acceptance  or  not.  And  this  brings  it 
to  the  true  question  before  us,  namely,  whether  this  is  a  conditional  or 
an  absolute  acceptance.  There  is  no  ground  for  saying  it  was  an  abso- 
lute one.  It  was  not  thought  of  at  the  trial ;  and  the  words  of  the  de- 
fendant preclude  every  idea  of  it.  Taking  both  the  conversations  toge- 
ther, it  is  decisive  against  the  plaintiff.  At  the  first  conversation  the 
defendant  said,  I  do  not  know  whether  the  ship  will  come  to  London, 
and  therefore  I  cannot  accept  at  present.  At  that  time  then  he  only 
intended  to  accept  in  the  event  of  the  ship's  coming  to  London ;  at  the 
second  he  said,  *'  the  bill  will  be  paid  even  if  the  ship  be  lost  ;*'  both  the 
conversations  therefore  amount  to  this,  that  there  were  two  events  in 
which  the  bill  would  be  paid, — ^the  one  if  the  ship  came  to  London ;  the 
other,  if  she  were  lost.  It  is  evident  from  what  passed  that  the  defend- 
ant did  not  intend  to  accept,  unless  he  had  wherewithal  in  his  hands  to 
reimburse  himself.  If  the  ship  came  to  London,  he  had  the  disposal  of 
the  cargo;  if  she  were  lost,  he  was  in  possession  of  the  policy.  This 
therefore  was  a  conditional  acceptance ;  and  in  these  cases  the  holder  may 
choose  whether  he  will  be  satisfied  with  it  or  not :  but  here  the  plaintiff 
has  waived  by  protesting  the  bill  for  non-acceptance.  And  his  reason 
for  noting  it  for  non-acceptance,  as  from  the  first  day,  was  that  he  might 
proceed  against  the  drawer  for  interest  for  a  longer  time. 

Bule  discharged. 
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*AN  ACCEPTANCE  OP  A  BILL  COMMUNICATED    TO  THE  HOLDER  p^^gQ^ 
CANNOT    BE    RECALLED  EVEN    WITH    THE    CONSENT  OF  THE  ^ 
HOLDER;   BUT  AN  ACCEPTANCE  MAT  BE  CANCELLED  BY  THE  DRAWEE 
BEEORE  IT   HAS  BEEN  COMMUNICATED. 

COX  V.   TROT. 

Jan.  29, 1822.~E.    6  B.  &  Al.  474.     Eng.  Com.  Law  Reps*  toI.  7. 

Assumpsit  upon  a  bill  of  exchange  for  £9SS,  dated  20tli  May  1820, 
drawn  by  Stephen  and  James  Roach^  npon  the  defendant  and  W.  T. 
RobartS;  since  deceased  by  the  names  and  firm  of  Messrs.  W.  T.  Robarts 
&  Co.  London,  payable  61  days  after  sight  to  Michael  Murphy,  and 
indorsed  by  him  to  the  plaintiffs,  and  alleged  to  have  been  accepted  by 
the  defendant  and  W.  Tiemey  Robarts,  payable  at  Messrs.  Robarts, 
Cnrtis  &  Co.  The  first  count  stated  these  facts,  and  a  presentment  for 
payment  when  due,  and  refusal  to  pay  at  Messrs.  Robarts,  Curtis,  &  Co. 
The  second  count  was  on  a  general  acceptanpe ;  and  the  third  was  special, 
stating  that  the  bill  was  delivered  to  the  defendant  and  W.  T.  Robarts, 
to  determine  within  a  reasonable  time,  whether  or  not  they  would  accept 
the  same ;  and  that  they  promised  to  take  due  care  of  the  same,  and 
return  the  same  without  defacing  or  spoiling  it,  which  they  did  not  do, 
but  returned  the  same  bill  in  a  defaced  and  injured  state.  The  decla- 
ration also  contained  the  usual  money  counts.     Plea,  general  issue. 

The  cause  was  tried  at  the  sittings  after  Trinity  Term,  1821,  before 
Abbott,  C.  J.,  when  a  verdict  was  found  for  the  plaintiffs,  subject  to  the 
following  case.  It  was  admitted  on  the  trial,  that  the  bill  of  exchange 
mentioned  in  the  declaration  was  drawn  by  Messrs.  T.  and  J.  Roach  on 
the  defendant  and  W.  T.  Robarts,  since  deceased,  as  stated  in  the  decla- 
ration, and  that  the  same  was  duly  indorsed  to  the  plaintiffs  by  the  payee. 
The  plaintiffs  in  London  received  the  bill  from  Cork  on  the  24th  May 
1820 ;  and  on  the  same  day  their  clerk,  by  their  directions,  left  it  for 
acceptance  at  the  defendants  counting  house  in  Old  Broad  Street,  Lon- 
don, in  the  usual  way.  He  did  not  call  for  it  until  Saturday  the  27th 
May,  upon  which  day  one  of  the  defendant's  clerks  delivered  back  the 
bill  of  exchange  to  him  *without  any  observations  being  made  r»4Q i-i 
at  the  time.  The  words  <<  24th  May  1820,  at  Messrs.  Robarts,  >-  J 
Curtis  &  Co.,  W.  T.  Robarts  &  Co."  were  written  upon  the  bill  by  the 
defendant,  or  some  one  authorised  by  him,  whilst  the  same  was  in  his 
eostody;  and  the  jury  found  by  their  verdict  that  the  defendant  and  the 
said  W.  T.  Robarts  did  accept  the  bill  of  exchange ;  but  at  the  time  the 
clerk  redelivered  the  bill  of  exchange  to  the  clerk  of  the  plaintiffs,  the 
words  « 24th  May  1820,  at  Messrs.  Robarts,  Curtis,  &  Co.,  W.  T. 
Robarts  &  Co."  were  inked  and  written  over,  so  as  with  great  difficulty 
to  be  deciphered.  The  defendant  did  not  ofier  any  evidence  to  account 
for  the  obliteration  of  the  acceptance.  The  bill  itself  was  not  obliterated, 
or  any  part  of  it  rendered  illegible. 

Chitfy  for  the  Plaintiff. — In  this  case  the  acceptance,  when  once  made, 

Mat,  1864.— 22 
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could  not  bo  revoked  by  the  defendant.  It  is  so  laid  down  in  Marias, 
p.  83,  although  that  is  only  a  loose  dictum.  But  in  Molloy,  Book  ii.  c. 
10,  ^  28,  it  is  said  that  when  a  party  has  once  subscribed,  he  cannot 
afterwards  blot  out  his  name.  And  the  Hamburgh  ordinance  lays  it 
down  in  general  terms,  that  an  acceptance  once  made  cannot  be  revoked, 
Trimmer  v.  Oddy,  cited  in  Bentinck  v.  Dorrien,  6  East,  200,  is  an 
authority  in  point.  There  Lord  Eenyon  was  of  opinion,  that  if  a  drawee 
deface  the  bill,  that  makes  him  liable  as  acceptor;  and  in  Thornton  y. 
Dick,  4  Esp.  270,  this  point  was  expressly  ruled  by  Lord  Ellenborough. 
It  seems  also  to  have  been  considered  as  the  law  in  Bentinck  v.  Dorrien, 
and  in  Fernandey  v.  Glynn,  1  Campb.  426,  n.  And  it  is  treated  as  the 
law  of  France  at  the  present  day  by  Pardessus,  a  modern  writer.  la 
Adams  v.  Lindsell,  1  B.  &  A.  681,  the  defendant  was  held  to  be  bonnd 
by  the  plaintiff's  acceptance  of  the  contract,  although  not  communicated 
to  him.  Here  the  jury  have  found  that  there  was  once  an  acceptance 
by  the  defendants,  and  that  being  so,  they  had  no  right  afterwards  to 
revoke  it. 

Denman,  contra,  was  stopped  by  the  Gourt. 

Abbott,  C.  J. — I  am  of  opinion  that,  in  this  case,  the  defendant  is 
r^AQo-i  entitled  to  judgment.  It  is  true  that  the  jury  have  *found  that 
L  J  he  did  accept  the  bill ;  but  connecting  that  finding  with  the  other 
facts  of  the  case,  it  does  not  seem  to  me  that  it  means  more  than  that, 
at  one  period,  the  defendant,  or  some  one  in  his  behalf,  did  write  an  ac- 
ceptance on  it,  and  at  that  time  was  minded  to  accept  it.  The  question 
will  then  be,  whether,  having  that  intention  at  that  time,  and  having 
written  his  acceptance,  he  was  at  liberty,  on  an  alteration  of  circum- 
stances, to  erase  those  words,  before  he  delivered  out  the  bill  to  the 
holder.  Upon  that  question  there  appears  in  the  books  to  be  some  dif- 
ference of  opinion.  In  Bentinck  v.  Dorrien,  Lawrence,  J.,  says, «  When 
the  general  question  shall  arise,  it  will  be  worth  considering  how  that 
which  is  not  communicated  to  the  holder  can  be  considered  as  an  accept- 
ance while  it  is  yet  in  the  hands  of  the  drawee,  and  where  he  obliterates 
it  before  any  communication  made  to  the  holder.^'  That  expression  was 
used  after  tho  decision,  in  the  cases  of  Thornton  v.  Dick,  and  Trimmer 
V.  Oddy.  And  at  a  later  period,  in  Raper  v.  Birkbeck,  15  East,  20,  Lord 
Ellenborough  says,  <<I  remember  Pothier,  in  his  treatise  on  bills  of 
exchange,  speaking  of  an  acceptor  who  has  put  his  signature  to  a  bill, 
but  has  not  parted  with  it,  says,  that  before  he  does  part  with  it,  <il  pent 
changer  de  volonte,  et  rayer  son  acceptation  /  it  fortioriy  then,  a  third 
person  who  cancels  an  acceptance  by  mistake,  shall  not  be  held  thereby 
to  make  void  the  bill,  but  shall  be  at  liberty  to  correct  that  mistake,  in 
furtherance  of  the  rights  of  the  parties  to  the  bill.''  The  manner  in 
which  Lord  Ellenborough  quotes  the  treatise  of  Pothier,  seems  to  indi- 
cate, that  at  that  time,  he  did  not  retain  the  opinion  which  he  had  deli- 
vered in  the  case  of  Thornton  v.  Dick.  In  a  case  like  the  present,  which 
depends  on  the  law  merchant,  the  opinions  of  learned  lawyers  and  the 
practice  of  foreign  and  commercial  nations,  though  they  cannot,  strictly 
speaking,  be  quoted  as  authorities  here,  yet  are  entitled  to  very  great 
weight  and  attention.    When  I  find,  therefore,  that  it  is  laid  down  in 
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Pothier's  treatise,  that  a  party  who  has  given  an  acceptance  may  erase  it 
before  the  bill  goes  out  of  his  hands,  it  affords  a  strong  argument  in  sup- 
port of  the  view  which  I  take  of  the  question.  I  think  the  rule  there 
laid  down  is  far  better  than  the  one  contended  for  by  the  plaintiff.  I 
cannot  perceiye  how  the  holder  of  a  bill,  or  any  antecedent  *party,  r#^QQ-i 
is  prejudiced  by  it;  for  it  is  to  him  the  same  thing,  whether  when  L  J 
the  drawees  give  it  back,  they  deliver  it  to  him  unaccepted,  or  whether 
he  finds  that  the  drawees  have  withdrawn  their  acceptance,  having  at  one 
time  intended  to  accept  it,  but  having  subsequently  changed  their  mind. 
Thinking,  as  I  do,  that  no  prejudice  can  arise  to  the  holder,  or  any  other 
parties  to  the  bill,  and  that  they  are  placed  in  precisely  the  same  situa- 
tion as  if  no  acceptance  was  given,  it  seems  to  me  that  it  was  competent 
for  the  acceptors  to  erase  their  acceptance  before  they  delivered  out  the 
bill,  and  therefore  that  the  defendant  is  entitled  to  our  judgment. 

Batlhy,  J. — ^I  am  of  the  same  opinion.  By  the  bill  the  drawer 
requires  the  drawee  to  come  under  an  engagement  to  pay  it  when  due. 
The  question  is,  when  the  drawee  comes  under  an  engagement,  whether 
by  the  act  of  writing  something  on  the  bill,  or  by  the  act  of  communi- 
cating what  has  been  written  to  the  holder,  and  I  have  no  difficulty  in 
saying,  from  principles  of  common  sense,  that  it  is  not  the  mere  act  of 
writing  on  the  bill,  but  the  making  a  communication  of  what  is  so  writ- 
ten, that  binds  the  acceptor;  for  the  making  the  communication  is  a 
pledge  by  him  to  the  party,  and  enables  the  holder  to  act  upon  it.  But 
while  it  remains  in  the  drawee's  hands,  it  seems  to  me  the  acceptance  is 
not  folly  binding  on  the  person  who  signed  it,  and  he  is  at  liberty  to 
say,  before  he  parts  with  it,  « I  have  not  yet  entered  into  an  engagement 
to  accept." 

Holrotd,  J. — ^I  also  think,  that  in  this  case  the  party  was  at  liberty 
to  cancel  his  acceptance  prior  to  the  time  when  the  bill  was  delivered 
back.  In  the  old  books  there  are  dicta  which  import  that  an  acceptance 
once  made  cannot  be  revoked.  In  some  of  them  it  is  said,  anything 
which  amounts  to  an  assent  to  pay  the  bill,  whether  in  writing  or  other- 
wise, is  in  point  of  law  an  acceptance,  and  I  suppose  it  has  been  on  that 
principle  that  the  case  of  Thornton  v.  Dick  was  determined;  but  the  two 
subsequent  cases  seem  to  show  that  Lord  Ellenborough  had  doubts  as  to 
his  former  opinion.  In  Femandey  v.  Glynn,  the  cancelling  of  the 
cheque  was  with  the  view  and  under  the  idea  that  it  would  actually  be 
paid,  and  in  that  case  it  was  probably  '('contended,  either  that  rit^AQri 
the  crossing  or  cancelling  the  bill  amounted  to  actual  payment,  ^  -■ 
so  that  an  action  for  money  had  and  received  would  lie  for  the  amount 
against  the  bankers,  or  that  if  not,  yet  it  was  to  be  considered  in  the 
nature  of  an  acceptance.  Now  that  case  seems  to  me  to  apply  strongly 
to  the  present;  for  there,  according  to  the  usage,  if  a  cheque  was  in- 
tended to  be  paid,  it  was  cancelled,  but  if  not,  nothiug  was  done,  but  it 
was  returned  to  the  parties  from  whom  it  was  received.  And  when  the 
cheque  in  that  case  was  cancelled,  it  was  done  with  the  intention  of  pay- 
ment, and  not  really  by  mistake.  In  consequence,  however,  of  the  large 
payments  made  in  the  course  of  the  day,  on  account  of  the  drawer,  the 
bankers  changed  their  intention ;  yet  there  the  cheque  was  delivered 
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back,  and  the  original  drawer  only  was  considered  bound  to  pay  it.  The 
opinion  of  Pothier,  stated  in  Raper  y.  Birkbeck,  is  precise  on  this  sub- 
ject, and  is  far  better  authority  than  the  passages  cited  from  Marius. 
Where  a  man  accepts  a  bill,  and  delivers  it  out  accepted,  he  must  remain 
irrcTOcably  bound  by  it.  In  contracts  made  between  parties  at  a  dis- 
tance, if  a  man  writes  his  acceptance,  and  sends  it  out  of  his  hands,  he 
cannot  revoke  it  afterwards.  I  am  satisfied,  however,  that  this  is  not  a 
binding  acceptance  on  the  party,  having  been  cancelled  anterior  to  the 
time  when  the  bill  was  delivered  back. 

Best,  J. — This  is  a  question  on  the  law  merchant,  and  it  is  desirable 
that  that  law  should  be  the  same  in  this  as  in  every  other  commercial 
country.  We  ought,  sitting  here,  to  act  according  to  the  judgments  of 
the  Courts  in  our  own  country,  but  in  the  absence  of  these  authorities, 
we  may  with  great  advantage  take  into  our  consideration  the  opinions  of 
learned  writers  on  this  point.  There  seems  to  be  no  authority  in  the 
English  law,  except  the  case'  of  Thornton  v.  Dick.  I  agree  with  my 
Lord  C.  J.,  that  Lord  Ellenborough  seems  to  have  changed  the  opinion 
which  he  is  reported  to  have  delivered  in  that  case.  The  passage  in 
Molloy  is  probably  applicable  to  the  case  where  the  bill  has  been  deli- 
vered out,  for  it  does  not  speak  of  cancellation,  but  revocation.  But  the 
authority  of  Pothier  is  expressly  in  point.  That  is  as  high  as  can  be 
had,  next  to  the  decision  of  a  Court  of  justice  in  this  country.  It  is 
P_g_  extremely  well  known  *that  he  is  a  writer  of  acknowledged 
L  -I  character;  his  writings  have  been  constantly  referred  to  by  the 
Courts,  and  he  is  spoken  of  with  great  praise  by  Sir  William  Jones  in 
his  Law  of  Bailments,  and  his  writings  are  considered  by  that  author 
equal  in  point  of  luminous  method,  apposite  examples,  and  a  clear  manly 
style,  to  the  works  of  Littleton  on  the  laws  of  this  country.  We  cannot, 
therefore,  have  a  better  guide  than  Pothier  on  this  subject.  As  to  the 
opinion  of  Pardessus,  I  should  understand  him  as  rather  speaking  of  bills 
delivered  out,  accepted,  and  not  erased.  That  seems  to  me  perfectly 
clear  from  the  next  passage,  where  he  says,  that  though  a  man  does 
accept  a  bill,  still  if  he  cancels  that  acceptance  before  he  delivers  it  out, 
that  is  sufficient.  But  considering  this  as  a  question  merely  of  common 
sense,  and  judging  by  analogy,  is  it  not  clear  that  the  party  is  not  bound 
in  such  a  case  as  this  ?  It  may  be  said,  that  the  defendants  here  ought 
to  have  shown  that  this  was  done  by  mistake.  How  is  it  possible  to  do 
that?  The  thing  looks  like  a  mistake.  He  may  have  written  an  accept- 
ance, and  afterwards  find  when  he  has  written  it  that  it  is  on  the  wrong 
paper;  and  not  meaning  to  accept  that  bill,  he  does  that  which  shows, 
that  it  was  his  intention  not  to  enter  into  such  a  contract.  Nobody  can 
be  injured  by  it.  When  the  bill  goes  back  it  is  in  as  good  a  state  as  it 
came.  The  party  is  still  placed  in  the  same  situation.  It  appears  to  me, 
therefore,  not  only  on  authority,  but  on  the  principles  of  common  sense, 
that  the  defendant  was  not  bound  by  this  as  an  acceptance,  and  that  our 
judgment  ought  to  be  in  his  favour. 

Judgment  for  the  defendant. 
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•the  acceptor  op  a  bill,  whether  for  accommodation  or  -j^. j^^, 
for  value,  is  the  principal  debtor  in  the  instrument  ;  l  "i 
and  his  acceptance  can  only  be  discharged  with  consent  of 
the  holder  of  the  bill. 

I DINGWALL  V.   DUNSTER. 

Nov.  15,  1779.  — E.     1  Doug.  R.  247. 

The  plaintiff,  as  indorsee  of  a  bill  of  exchange  for  £400,  dated  10th 
July,  1774,  and  payable  in  five  months,  brought  an  action  of  assumpsit 
against  the  defendant,  as  acceptor.  The  cause  came  on  to  be  tried  be- 
fore Lord  Mansfield,  at  the  last  sittings  for  Middlesex,  when  two  sorts  of 
defence  were  set  up.  1.  That  the  bill  was  given  for  money  won  at  play. 
2.  That  the  plaintiff,  by  his  conduct,  (though  not  in  express  terms,)  had 
agreed  to  discharge  the  acceptor,  and  seek  his  remedy  only  against  the 
drawer.^  To  prove  that  the  money  was  won  at  play,  the  defendant's 
counsel  called  the  drawer,  (one  Wheate,)  who  had  been  discharged  under 
an  insolvent  debtor's  act;  but,  as  his  future  effects  still  remained  liable 
to  the  debt,  his  lordship  rejected  him  as  an  inadmissible  witness }  and 
the  cause  went  to  the  jury  only  on  the  other  question.  They  found  for 
the  defendant;  upon  which  the  plaintiff  obtained  a  rule  to  show  cause 
why  there  should  not  be  a  new  trial,  which  came  on  to  be  argued  this 
day. 

The  most  material  facts  of  the  case  were  as  follows : — The  bill  was 
accepted  by  the  defendant,  merely  to  lend  his  credit,  and  accommodate 
the  drawer.  Fitzgerald,  the  payee,  indorsed  it  to  the  plaintiff,  and  de- 
livered it  to  him  in  payment  for  jewels.  After  it  became  due,  the  plain- 
tiff, understanding  that  the  acceptor  never  had  any  consideration  for 
acoepting  it,  and  that  Wheate  was  the  real  debtor,  wrote  to  one  Heady, 
(Wheate's  attorney,)  on  the  6th  February,  and  on  the  4th  of  November, 
1775,  pressing  him  for  the  payment.  Dunster,  on  the  13th  of  February, 
1775,  wrote  a  letter  to  Dingwall,  thanking  him  in  strong  terms  for  not 
proceeding  against  him,  but  mentioning  in  the  same  letter,  that  he  had 
been  informed  by  a  person  who  had  been  sent  from  him  to  Dingwall  on 
the  business,  that  Wheate  had  taken  up  the  bill,  and  given  another,  to 
Dingwall's  satisfaction.  It  did  not  appear  that  Dingwall  took  any  notice 
of  that  letter.  Dingwall,  for  some  time,  received  interest  upon  this  bill 
•from  Wheate,  and  also  the  principal  due  by  another  bill,  which  r^^Q^i 
was  made  at  the  same  time,  and  drawn  and  accepted  by  the  same  ■-  -1 
parties,  and  under  like  circumstances.  The  plaintiff  suffered  several 
years  to  elapse  without  calling  upon  Dunster,  or  treating  him  as  his 
debtor. 

Dunning  and  Cowper,  in  support  of  the  verdict;  the  Solicitor- Gene- 
rcUf  Peckham  and  Baldwin^  for  the  plaintiff. 

For  the  defendant,  it  was  argued  that  the  holder  of  a  bill  of  exchange 
may  discharge  the  acceptor  without  receiving  payment  or  delivering  up 
or  caneelling  the  bill.  That  such  discharge  may  be  implied  as  strongly 
from  circumstances  in  the  conduct  of  the  holder  as  if  he  had  expressed 
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it  in  direct  words.  That  the  question  was  a  mere  question  of  fact,  to  be 
determined  by  a  jary ;  and  the  behaviour  of  the  plaintiff  in  this  caae 
showed  clearly  that  he  had  abandoned  all  recourse  against  the  acceptor. 
They  cited  a  case  of  Black  v.  Peele,  which  was  first  tried  before  Lord 
Mansfield^  and  afterwards  before  De  Grey,  Chief  Justice,  and  also  Wal- 
pole  and  Others  v.  Pulteney,  in  the  Court  of  Exchequer,  which  had  been 
tried  a  few  months  ago,  and  in  which,  they  said,  there  had  been  an  im- 
plied discharge  of  the  acceptor,  and  upon  that  ground  (the  jury  having 
found  a  verdict  for  the  plaintiff^  the  Court  had  granted  a  new  trial. 

On  the  other  side,  it  was  insisted  that  there  was  no  case  where  any- 
thing short  of  an  express  discharge  had  been  held  to  preclude  the  holder 
from  having  recourse  upon  the  acceptor.  That  silence  towards  him,  for 
any  length  of  time  within  the  years  prescribed  by  the  statute  of  limita- 
tions, is  not  enough.  The  holder  may  proceed  against  a  drawer  or  in- 
dorser,  (if  he  has  given  proper  notice  of  the  non-payment  by  the  acceptor 
when  the  bill  fell  due,)  and  recover  part  against  him,  and  yet  recur,  for 
the  remaining  part,  to  the  drawer.  In  the  case  of  Black  v.  Peele,  there 
was  an  express  discharge.  The  case  was  this : — One  Dallas  was  the 
drawer,  Peele  the  acceptor,  and  Black  an  indorsee.  Black  arrested  Peele, 
but  finding  that  no  consideration  had  been  given  for  the  acceptance,  his 
attorney  took  a  security  from  Dallas,  and  sent  word  to  Peele,  « that  he 
r^iAoo-^  *had  settled  with  Dallas,  and  he  need  not  trouble  himself  any 
L  -J  further.''  Dallas  afterwards  became  a  bankrupt,  and  then  Black 
demanded  payment  of  Peele.  In  Walpole  v.  Pulteney,  a  book  of  the 
plaintiff's  own  was  produced,  in  which  the  bill  was  entered,  and  over 
against  it  this  memorandum,  <<  Mr.  Pulteney's  acceptance  annulled." 

Lord  Mansfield. — There  is  no  doubt  but  a  holder  of  a  bill  may  dis- 
charge any  of  the  parties;  but.  there  is  this  difference  between  the  acceptor 
and  the  others,  that  the  acceptor  is  first  liable,  and  to  bo  entitled  to  have 
recourse  against  him,  it  is  not  necessary  to  show  notice  given  to  him  of 
non-payment  by  any  other  person.  In  the  present  case  the  question  is, 
Whether  anything  has  in  fact  been  done  to  discharge  the  defendant  t 
^he  plaintiff  being  apprised  that  Wheate  was  the  person  for  whose  benefit 
the  bill  was  drawn,  did  right  in  considering  him  as  his  debtor,  and  recur- 
ring to  him  for  payment.  The  defendant  was  sensible  of  his  kindness  in 
not  resorting  to  him  in  the  first  instance,  and  wrote  to  thank  him  for  it. 
Ko  use  was  made  at  the  trial,  nor  on  the  present  argument,  of  what  might 
have  been  a  material  circumstance,  viz.,  the  defendant's  having  written 
to  the  plaintiff  that  ho  had  been  informed  by  a  person  who  had  been  sent 
from  him  to  the  plaintiff  to  talk  with  him  about  the  bill,  that  it  had  been 
delivered  up  to  Wheate.  Probably  the  fact  did  not  warrant  him  in  this 
assertion.  If  the  plaintiff,  by  anything  in  his  conduct,  had  confirmed 
him  in  such  a  belief,  it  might  have  altered  the  case ;  but  nothing  of  that 
sort  appears.     I  think  there  is  no  ground  to  say  he  was  discharged. 

WiLLES,  Justice. — I  am  of  the  same  opinion.  I  do  not  think  silence 
can  discharge  the  acceptor.  No  cose  of  a  tacit  discharge  has  been  pro- 
duced. In  Black  v.  Peele,  the  discharge  was  in  express  words.  In 
Walpole  V.  Pulteney,  the  case  was  put  upon  the  entry  in  the  book  being 
an  express  discharge.     Besides^  that  case  is  still  depending. 
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AsHHURST,  Justice. — I  am  of  the  same  opinion.  An  acceptor  malces 
himself  a  debtor,  and  his  case  is  different  from  that  of  *the  other  r^c^oQ-i 
parties  to  the  bill.  Nothing  bat  an  express  discharge  will  do.  L  J 
The  defendant  endeavours  to  prove  a  discharge  from  letters,  but  they  do 
not  come  up  to  it,  and  the  conduct  of  the  plaintiff  amounts  only  to  indul- 
gence towards  the  acceptor. 

BuLLER,  Justice. — I  am  clearly  of  the  same  opinion.  Nothing  but 
an  express  agreement  can  discharge  an  acceptor.  And  nothing  of  that 
sort  appears  in  this  case.  The  plaintiff's  conduct  meant  nothing  more, 
but  that  he  would  try  to  recover  from  the  drawer,  who  was  the  original 
and  true  debtor,  if  he  could.  The  rule  made  absolute. 


II.  — FENTUM  V.    POCOCK. 

Ko7.  16,  1813.~E.    5  Taunt.  R.  190.    Eng.  Com.  Law  Repa.  yoI.  1. 

The  plaintiff  declared  upon  a  bill  of  exchange  drawn  by  Beazley  upon 
the  defendants,  payable  at  three  months  after  date  to  his  own  order,  for 
£110,  for  value  received  by  the  defendants,  and  by  the  drawer  delivered 
to  the  defendants,  which  bill  the  defendants  afterwards  accepted,  to  be 
paid  when  the  same  should  become  payable  according  to  the  tenor  and 
effect  thereof,  at  the  house  of  Davison  and  Co.,  Pall  Mall,  and  averred 
an  indorsement  and  delivery  by  the  drawer  to  the  plaintiff;  a  presentment 
at  Davison's  for  payment,  when  due ;  and  a  request  made  there  of  pay- 
ment, and  a  refusal;  and  that  neither  the  defendants  nor  any  other 
person  had  paid  it. 

This  cause  was  tried  at  the  sittings  at  Westminster  after  Easter  Term 
1813 ;  when  it  appeared  that  the  bill  was  drawn  by  Beazley,  and  accepted 
by  the  defendants  for  his  accommodation,  and  in  order  to  enable  him  to 
raise  money,  without  any  consideration  for  the  same ;  but  that  the  plain- 
tiff, to  whom  the  drawer  was  indebted,  took  the  bill  without  knowing 
that  it  was  an  accommodation  bill,  and  gave  value  for  it,  having  dis- 
counted it,  received  his  own  debt  thereout,  and  paid  over  the  balance  to 
Beazley.  When  the  bill  became  due,  it  *was  duly  presented  rt4QA-| 
for  payment,  and  refused;  and  the  plaintiff  was  then  informed  L  -1 
that  it  was  an  accommodation  bill,  and  that  the  defendants  had  no  effects 
of  the  drawer.  The  plaintiff  received  from  the  drawer  £65,  in  part  dis- 
charge of  the  bill ;  and  upon  his  proposing  to  give  a  cognovit  for  the  rest 
of  the  sum,  payable  at  a  future  day,  he  hesitated  to  accept  it,  until  he 
should  obtain  the  consent  of  the  defendants,  fearing  lest  the  giving  time 
to  the  drawer,  without  their  consent,  should  operate  as  a  discharge  to 
them.  That  consent  was  asked  by  Beazley,  and  not  obtained,  but 
expressly  refused.  The  plaintiff's  attorney,  however,  was  induced  to 
accept  the  cognovit^  upon  an  ambiguous  representation  by  Beazley,  either 
that  he  had  obtained  the  defendants'  consent,  or  that  he  had  no  doubt  he 
should  obtain  it,  the  plaintiff's  attorney  swearing  that  he  understood  the 
result  of  the  conversation  in  the  former  sense,  Beazley  swearing  that  he 
used  only  the  latter  expressions ;  but  this  was  long  subsequent  to  the 
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defendants'  refusal  to  pay,  upon  which  the  plaintiff's  right  of  action,  if 
any,  became  vested.  Shepkerdj  Serjt.,  for  the  defendants,  objected,  that 
by  giving  time  to  the  drawer  of  this  bill,  for  whose  sole  accommodation 
it  was  accepted,  the  plaintiff  had  discharged  the  defendants.  Mansfield, 
C.  J.,  however,  dissented  from  this  doctrine;  and  the  jury,  under  his 
direction,  found  a  verdict  for  the  plaintiff. 

Shepherdy  in  Trinity  Term,  1813,  had  obtained  a  rule  nisi  to  set  aside 
this  verdict,  and  enter  a  nonsuit,  upon  the  same  objection  which  he  had 
taken  at  the  trial. 

Mar  shall  J  Serjt.,  on  this  day  showed  cause.  He  observed,  that  it  was 
not  made  known  to  the  plaintiff,  when  he  took  this  bill,  that  it  was  an 
accommodation  bill.  Ho  contended,  that  the  cases  which  would  be  cited 
were  contrary  to  the  general  principles  which  had  prevailed  throughout 
all  time,  respecting  bills  of  exchange,  and  contrary  to  the  decision  of 
Oibbs,  J.,  in  the  case  of  Kerrison  v.  Cooke,  3  Campb.  362,  who  ex- 
pressed strong  doubts  of  the  doctrine  now  contended  for,  though  he 
endeavoured  to  distinguish  the  case  then  before  him  from  the  doctrine 
now  impugned,  upon  the  ground  of  a  subsequent  verbal  promise  by  the 
r«4Q11  ^^^^P^^^  ^^  P^J'  y^^  ^^^  distinction  *had  no  sound  foundation; 
L  -I  for  a  verbal  promise  cannot  add  validity  to  a  written  instrument. 
The  doctrine  is  also  contrary  to  the  case  of  Ellis  v.  GUlindo,  1  Doug. 
250,  n.,  where  the  holder  gave  the  drawer  three  months'  time,  and  did 
not  sue  the  acceptor  for  three  years  afterwards.  He  also  would  have 
cited  Dingwall  v.  Dunster,  1  Doug.  247,  and  other  cases,  to  show  that 
an  acceptor  is  in  general  liable  in  all  cases  j  but  the  Court  said  it  was 
unnecessary. 

Shepherd  endeavoured  to  support  the  rule,  on  the  argument,  that  an 
accommodation  bill  varies  from  a  bill  given  for  value,  in  this  respect^ 
that  the  drawer  is  the  principal  debtor,  and  the  acceptor  only  a  surety; 
whereas,  in  the  ordinary  case  of  a  bill  given  for  value,  the  acceptor  is 
the  principal  debtor,  and  the  drawer  is  only  a  surety.  That  this  was  an 
accommodation  bill,  was  a  fact  made  known  to  the  plaintiff,  before  he 
gave  time  to  the  drawer;  the  plaintiff,  therefore,  by  afterwards  giving 
that  indulgence  to  the  principal,  had  discharged  the  surety.  This  had 
been  expressly  ruled  by  Lord  Ellenborough,  C.  J.,  in  the  two  cases  of 
Laxton  v.  Peat,  2  Campb.  N.  P.  185,  and  Collett  v.  Haigh,  3  Campb. 
281.  Lord  Eldon,  C.  J.,  in  the  case  of  English  v.  Darley,  2  Bos.  & 
Pull.  61,  recognises  this  doctrine,  for  he  says,  <<If  a  holder  enter  into 
an  agreement  with  a  prior  indorser  in  the  morning  not  to  sue  him  for  a 
certain  period  of  time,  and  then  immediately  oblige  a  subsequent  indorser 
in  the  evening  to  pay  the  debt,  the  latter  must  immediately  resort  to  the 
very  person  for  payment  to  whom  the  holder  has  pledged  this  faith  that 
he  shall  not  be  sued."  [Mansfield,  C.  J. — That  decision  would  be 
right,  if  this  new  doctrine  had  never  been  received;  for  as  the  acceptor 
had  no  effects  in  his  hands,  the  drawer  could  not  be  hurt  by  the  laches; 
whatever  could  be  got  from  the  acceptor  was  all  in  ease  of  the  drawer.] 
The  holder,  by  giving  time  to  the  drawer,  without  the  consent  of  the 
acceptor,  puts  the  latter  in  a  worse  situation;  for  he  cannot  recover 
against  the  drawer^  until  it  is  seen  how  much  the  holder  may  recover 
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against  the  acceptor.  It  is  only  in  case  the  holder  should  immediately 
compel  the  acceptor  to  pay  the  whole  of  the  deht,  that  the  latter  would 
be  in  a  condition  instantly  to  recoyer  the  whole  against  the  holder.  The 
Court  *cannot  sustain  this  verdict;  without  holding  that  it  rc^qn-i 
makes  no  difference  whether  a  bill  be  an  accommodation  bill  or  L  J 
noty  and  that  giving  time  to  the  drawer  is  no  discharge  of  the  acceptor. 
Mansfield,  C.  J. — No  doubt,  if  the  defendant  can  succeed  in  esta- 
blishing the  principle,  that  we  must  so  subvert  and  pervert  the  situation 
of  the  parties  as  to  make  the  acceptor  merely  a  surety,  and  the  drawer 
the  principal,  the  consequence  contended  for  must  follow.  This  case  of 
Lazton  v.  Peat  certainly  is  the  first  in  which  it  was  ever  supposed  that 
the  acceptor  of  a  bill  of  exchange  was  not  the  first  person  and  the  last 
person  compellable  to  pay  that  bill  to  the  holder  of  it,  and  that  anything 
could  discharge  the  acceptor,  except  payment,  or  a  release ;  and  I  never 
before  knew  that  there  was  any  difference  between  an  acceptance  given 
for  accommodation  and  an  acceptance  for  value.  When  I  first  saw  that 
case  in  Campbell,  I  was  in  the  same  state  as  Mr.  Justice  Gibbs,  and 
doubted  a  great  deal  whether  it  could  be  law.  The  case  of  CoUett  v. 
fiaigh  must  be  considered,  not  as  a  separate  decision,  but  as  resting  on 
the  authority  of  the  former.  It  is  utterly  impossible  for  any  Judge^ 
whatever  his  learning  and  abilities  may  be,  to  decide  at  once  rightly 
upon  every  point  which  comes  before  him  at  Nisi  Prius;  and  whoever 
looks  through  Campbell's  Eeports  will  be  greatly  surprised  to  see,  among 
such  an  immense  number  of  questions,  many  of  them  of  the  most  im- 
portant kind,  which  came  before  that  iioble  and  learned  Judge,  not  that 
there  are  mistakes,  but  that  he  is  in  by  far  the  most  of  the  causes  so 
wonderfully  right  beyond  the  proportion  of  any  other  Judges.  But 
upon  this  case,  we  think  that  we  are  bound  to  differ  from  him,  and  to 
hold  that  it  is  impossible  for  us  to  consider  the  acceptor  of  an  accommo- 
dation bill  in  the  light  of  a  surety  for  the  payment  by  the  drawer;  and 
that  we  cannot  therefore  say  that  he  is  discharged  by  the  indulgence 
shown  to  the  drawer.  Certainly,  the  paying  respect  to  accommodation 
bills  is  not  what  one  would  wish  to  do,  seeing  the  mischiefs  arising  from 
them.  One  might  find  here  a  very  important  distinction  between  this 
case  and  the  case  decided  by  Lord  Ellenborough,  namely,  that  here  the 
person  taking  the  bill  did  not,  at  the  time  when  he  took  it,  know  that  it 
was  an  ^accommodation  bill ;  and  if  he  did  not  then  know  it,  r^AQo-i 
what  does  it  signify  what  came  to  his  knowledge  afterwards,  if  L  -1 
he  took  the  bill  for  a  valuable  consideration  ?  But  it  is  better  not  to 
rest  this  case  upon  that  foundation,  for,  as  it  appears  to  me,  if  the  holder 
bad  known  in  the  clearest  manner  at  the  time  of  his  taking  the  bill,  that 
it  was  merely  an  accommodation  bill,  it  would  make  no  manner  of  dif- 
ference; for  he  who  accepts  a  bill,  whether  for  value  or  to  serve  a  friend^ 
makes  himself  in  all  events  liable,  as  acceptor,  and  nothing  can  discharge 
him  but  payment  or  release.  The  case  before  Gibbs,  J.,  has  shaken  this 
decision  in  Laxton  v.  Peat,  and  we  think  rightly.  The  case  cited  of 
English  V.  Barley  is  not  applicable,  where  the  giving  time  to  an  acceptor 
was  held  to  be  a  discharge  of  an  indorser,  who  stands  only  in  the  situa- 
tion of  a  surety  for  the  first.    The  rulC;  therefore^  which  has  been 
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obtained  for  setting  aside  the  verdict  and  entering  a  nonsnit  must  be  dis- 
charged. 

Heath,  J. — Althongb  I  feel  the  utmost  deference  for  the  decisions 
of  the  noble  and  learned  lord,  I  cannot  concur  with  him  in  these  two 
decisions  in  Campbell.  Whoever  draws  an  accommodation  bill,  procures 
another  to  accept  it,  and  negotiates  it  without  letting  the  person  to  whom 
he  passes  it  know  it  is  an  accommodation  bill,  is,  as  I  think,  guilty  of  a 
gross  fraud.  Shall  the  holder,  then,  be  put  in  a  worse  situation  by  rea- 
son of  the  fraud  which  the  drawer  has  practised  on  him  ?  The  courts 
have  gone  much  too  far  in  lending  support  to  these  mischievous  instru- 
ments, the  evils  resulting  from  which  we  see  every  day.  He  who  comes 
under  the  character  of  acceptor  makes  himself  liable  as  such,  in  all  cir- 
cumstances ;  nothing  can  discharge  him  but  payment,  or  release ;  the 
rule  must  therefore  be'  discharged. 

Chambre,  J. — The  grounds  have  been  fully  and  clearly  explained 
upon  which  the  Court  has  decided;  it  is  unnecessary  for  me  to  add  any- 
thing more  than  that  I  fully  concur  on  all  the  points. 

Bule  discharged. 


r*4941  *^°^^^  ^  ®°^^  '^    ^^'^    ACCEPTED,  THE    HOLDER    MUST    GIVE 
*■  NOTICE    OP   ITS   DISHONOUR  WITHIN  A  BEASONABLE    TIME   TO 

THE  DRAWEB  AND  IND0BSEB8  AGAINST  WHOM  HE  INTENDS  TO  CLAIM, 
OB  HE  WILL  LOSE  HIS  BIGHT  OP  BECOURSE ;  AND  WHAT  IS  REASON- 
ABLE NOTICE,  IS  A  QUESTION  OP  LAW  TO  BE  DETERMINED  BY  THE 
COUBT. 

L  — TINDAL  V.  BROWN. 

May  10,  1786.— E.     1  T.  R.  167. 

Indorsees  of  a  promissory  note  against  the  indorser. 

This  cause  first  came  on  to  be  tried  at  the  sittings  after  Easter  Term^ 
1785,  before  Lord  Manspield  at  Guildhall,  when  th'e  jury  found  a  ver- 
dict for  the  plaintiffs.  On  a  motion  for  a  new  trial  in  last  Trinity  Term, 
the  facts  appeared  to  be  these^ — that  on  the  21st  of  August,  1784,  the 
note  in  question  was  made  by  one  Donaldson  for  J635,  payable  six  weeks 
after  date ;  that  on  the  5th  October,  1784,  the  day  on  which  the  note 
became  due,  allowing  for  the  three  days'  grace,  one  Howell  (the  plain- 
tiff's clerk)  called  on  Donaldson  at  ten  in  the  morning,  and  not  finding 
him  at  home,  he  left  word  that  the  note  was  due,  and  desired  Donaldson 
would  send  for  it  at  his  master's  where  it  lay,  and  take  it  up ;  that  on 
the  next  day,  Wednesday,  the  6th  of  October,  he  called  again  on  Don- 
aldson^ who  told  him  he  would  take  it  up  that  day  within  the  banking 
hours,  which  were  from  nine  to  four  o'clock ;  that  the  note  not  being 
taken  up  that  day,  he  called  again  on  Donaldson  on  Thursday,  the  7thy 
and  not  finding  him  at  home,  he  was  sent  to  the  defendant,  Brown,  to 
tender  the  note^  who  refused  to  pay  it^  saying  the  plaintifis  bad  made  it 
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their  own.  Donaldson  proved  at  the  trial  that  immediately  on  his  part- 
ing with  Howell;  on  Wednesday  the  6th,  he  went  to  Brown's  house,  and 
not  finding  him  at  home  he  left  a  message  with  his  wife  that  the  note  was 
dne,  that  he  (Donaldson)  could  not  pay  it,  and  desired  that  Brown  would 
take  it  up,  adding  that  he  would  make  it  good  to  him. 

All  the  parties  lived  at  Bristol  within  twenty  minutes'  walk  of  each 
other.  "^ 

After  argument  by  Lee  and  Morgan  for  the  plain tiflFs,  and  *  Coto-  r^AQf^-} 
per  and  Baldwin  for  the  defendant,  the  Court  delivered  their  ^  -I 
opinion  to  the  following  effect : — 

Lord  Mansfield,  C.  J  — ^On  full  consideration,  I  am  now  decidedly 
of  opinion  that  there  ought  to  be  a  new  trial.  It  is  of  great  consequence 
that  this  question  should  be  settled.  Certainty  and  diligence  are  of  the 
utmost  importance  in  mercantile  transactions.  It  is  extremely  clear  that 
the  holder  of  a  bill,  when  dishonoured  by  the  acceptor,  must  give  rea- 
sonable notice  to  the  drawer  or  indorser.  What  is  reasonable  notice  is 
partly  a  question  of  fact,  and  partly  a  question  of  law.  It  may  depend 
in  some  measure  on  facts ;  such  as  the  distance  the  parties  live  from  each 
other,  the  course  of  the  post,  &c.  But  wherever  a  rule  can  be  laid  down 
with  respect  to  this  reasonableness,  that  should  be  decided  by  the  court, 
and  adhered  to  by  every  one  for  the  sake  of  certainty.  I  cannot  form  to 
myself  an  idda  of  the  ground  on  which  the  jury  went  in  giving  this  ver- 
dict. Did  they  conceive  the  rule  to  be  that  the  holder  might  delay  giv- 
ing notice  for  two  days,  or  what  other  time  did  they  mean  to  allow  him  ? 
Here  an  earlier  notice  might  certainly  have  been  given,  as  all  the  parties 
lived  within  twenty  minutes'  walk  of  each  other.  The  bill  was  dis- 
honoured on  the  dth,  the  clerk  saw  the  maker  on  the  6th,  and  gave  him 
time  during  the  banking  hours  of  that  day;  and  the  plaintiffs  did  not  go 
at  four  that  afternoon,  but  waited  till  the  next  day.  It  has  been  held, 
that  where  the  party  liable  does  not  live  in  the  same  place,  the  holder 
must  write  by  the  next  post  after  the  bill  is  dishonoured.  It  was  well 
observed  by  the  counsel  that  the  juries  were  obstinate  in  the  case  of  Met- 
calf  and  Hall,  where  they  struggled  so  hard,  in  spite  of  the  opinion  of 
the  court,  to  narrow  the  rule,  that  they  held  you  must  in  certain  cases 
demand  payment  on  a  banker's  draft  within  an  hour.  Here  the  struggle 
is  to  give  a  greater  latitude  than  is  necessary.  It  was  once  doubted 
whether  notice  within  fourteen  days  was  not  sufficient.  For  the  sake  of 
diligence  and  certainty,  I  am  of  opinion  that  there  should  be  a  new 
trial. 

Willbs,  J. — I  agree  that  there  ought  to  be  a  new  trial.  New  credit 
was  given  to  the  maker  on  the  7th  ;  the  plaintiff's  *clerk  went  r^^AQQ-i 
first  to  Donaldson  to  demand  the  bill  of  him,  and  after  that  they  ^  ^ 
sent  it  to  the  defendant.  As  to  the  notice,  I  cannot  consider  the  notice 
given  by  the  maker  equal  to  that  given  by  the  indorser.  The  plaintiffs 
have  not  acted  with  legal  diligence. 

AsHHURST,  J. — It  is  of  dangerous  consequence  to  lay  it  down  as  a 
general  rule,  that  the  jury  should  judge  of  the  reasonableness  of  time. 
It  ought  to  be  settled  as  a  question  of  law.  If  the  jury  were  to  deter- 
mine this  question  in  all  cases,  it  would  be  productive  of  endless  uncer* 
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tainty.  The  next  day  at  the  most  is  as  long  as  is  necessary  in  a  case 
circumstanced  like  this.  If  the  parties  live  at  a  small  distance,  this  is 
sufficient  time;  if  at  a  greater,  they  should  write  by  the  next  post. 
Notice  means  something  more  than  knowledge ;  because  it  is  competent 
to  the  holder  to  give  credit  to  the  maker.  It  is  not  enough  to  say  that 
the  maker  does  not  intend  to  pay,  but  that  he  (the  holder)  does  not  in- 
tend to  give  credit.  In  the  present  case  there  is  no  notice ;  for  the  party 
ought  to  know  whether  the  holder  intends  to  give  credit  to  the  maker,  or 
whether  he  intends  to  resort  to  the  indorser. 

BuLLER,  J. — ^The  numerous  cases  on  this  subject  reflect  great  discre- 
dit on  the  Courts  of  Westminster.  They  do  infinite  mischief  in  the  mer- 
cantile world ;  and  this  evil  can  only  be  remedied  by  doing  what  the 
court  wished  to  do  in  the  case  of  Metcalf  and  Hall,  by  considering  the 
reasonableness  of  time  as  a  question  of  law  and  not  of  fact.  Whether 
the  post  goes  out  this  or  that  day,  at  what  time,  &c.,  are  matters  of  fact ; 
,  but  when  those  facts  are  established,  it  then  becomes  a  question  of  law 
on  those  facts,  what  notice  shall  be  reasonable. 

As  to  giving  time,,  the  holder  does  it  at  his  peril.  And  that  circum- 
stance alone  would  be  sufficient  to  decide  this  case.  For  in  no  case  has 
it  been  determined  that  the  indorser  is  liable  after  the  holder  of  the  note 
has  given  time  to  the  maker. 

With  respect  to  notice,  I  concur  in  the  opinion  which  has  been  given 
by  the  court,  and  particularly  for  the  reason  given  by  my  brother  Ash- 
HUBST.     The  purpose  of  giving  notice  is  not  merely  that  the  indorser 

r«4971  ^^^^^^  ^°^^  ^^^  °^^  ^^  ^^^  P^^^'  ^^^  *^^  ^^  chargeable  only  in  a 
L  J  secondary  degree ;  but  to  render  him  liable,  you  must  show  that 
the  holder  looked  to  him  for  payment,  and  gave  him  notice  that  he  did 
so.  A  case  might  easily  be  put,  where  the  indorser  might  have  notice 
from  the  holder,  and  yet  would  not  be  liable ;  as  if  in  the  present  case 
the  holder  had  written  a  letter  to  the  indorser,  containing  the  circum- 
stances which  have  been  given  in  evidence,  the  indorser  would  have  been 
discharged ;  because  it  would  have  amounted  only  to  this,  '<  the  note 
made  by  Donaldson,  and  indorsed  by  you,  is  not  paid,  and  I  have  given 
credit  to  Donaldson  till  to-morrow."  Though  there  is  no  prescribed  form 
of  this  kind  of  notice,  yet  it  must  import  that  the  holder  considers  the 
indorser  as  liable,  and  expects  payment  from  him,  that  he  may  have  his 
remedy  over  by  an  early  application :  then  it  becomes  his  business  to  take 
up  the  note.  But  notice  of  having  given  credit  to  the  maker  will  dis- 
charge the  indorser.  The  notice  by  another  person  to  the  indorser  can 
never  be  sufficient ;  but  it  must  proceed  from  the  holder  himself. 

The  rule  for  a  new  trial  being  made  absolute. 

This  cause  was  heard  a  second  time  before  Butler,  J.,  at  the  sittings 
at  Guildhall,  after  last  Hilary  Term,  when,  in  addition  to  the  evidence 
given  on  the  former  trial,  one  Weeks,  the  defendant's  attorney,  was  called, 
who  swore,  that  in  a  conversation  which  he  held  with  Donaldson,  oa 
Thursday,  the  7th  of  October,  concerning  the  note  in  question,  Donald- 
son told  him  he  was  that  moment  come  from  Brown's,  where  he  had  left 
a  message  with  Mrs.  Brown,  desiring  her  husband  to  take  up  the  note; 
that  the  reason  why  he  was  so  exact  as  to  the  particular  day,  and  the  ex* 
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pression  made  use  of  by  Donaldson,  was  because  he  kept  a  minnte  of  all 
his  transactions;  that  this  minute  was  confirmed  in  this  respect  by  his 
memory;  and  besides  that,  at  a  meeting  between  the  parties  before  the 
action  was  brought,  this  fact  was  admitted  on  both  sides. 

This  jury,  which  was  a  special  one,  likewise  found  for  the  plaintiffs. 

Cowjper  having  moved  this  Term  for  a  new  trial,  on  the  ground  that 
this  was  a  verdict  against  law, 

^ErBkine  now  showed  cause,  and  admitted  that  it  was  not  rjK^QQT 
now  to  be  disputed  that  what  should  be  considered  to  be  a  rea-  >-  -I 
sonable  time  was  a  question  of  law ;  but  contended  that  in  case  the  plain- 
tiffs had  used  due  diligence,  and  had  given  the  defendant  notice  within  a 
reasonable  time.  That  Donaldson  ought  to  be  considered  as  the  agent 
of  the  plaintiffs  for  the  purpose  of  giving  notice  to  the  defendant.  That 
there  was  a  contradiction  as  to  the  time  when  this  notice  was  first  given  to 
the  defendant,  whether  on  the  6th  or  7th  of  October,  which  contradiction 
arose  from  the  testimony  of  Weeks,  who  was  not  produced  on  the  for- 
mer trial;  and  that  circumstance  might  have  afforded  the  jury  some  room 
for  suspicion ;  but  this  was  a  point  proper  for  the  determination  of  the 
jury,  who  had  decided  it.  That,  at  all  events,  the  Court  should  be  ex- 
tremely cautious  in  granting  a  third  trial,  particularly  as  the  sum  in  liti- 
gation was  so  small.  That  in  Metcalf  and  Hall,  which  involved  a  similar 
question,  the  Court  had  refused  to  grant  a  third  trial. 

The  counsel  on  the  other  side  were  stopped  by 

The  Court,  who  referred  to  their  former  decision,  and  added,  that  even 
if  the  application  had  been  made  to  the  defendant  on  the  6th,  it  would 
have  been  too  late,  because  the  plaintiffs  had  given  credit  to  the  drawer. 
That  though  it  was  true  in  general  that  the  Court  would  refuse  to  grant 
a  new  trial  when  the  sum  in  litigation  was  small,  yet  that  rule  did  not 
apply  where  a  verdict  had  been  given  against  law.  That  the  reason  why 
the  Court  refused  granting  a  third  trial  in  the  case  of  Metcalf  and  Hall 
was  because  the  plaintiff  had  proved  his  debt  under  a  commission  of 
bankrupt,  which  had  issued  against  the  drawees  of  the  bill  between  the 
time  of  the  verdict  and  the  motion  for  a  new  trial.        Bule  absolute. 

On  the  third  trial  a  special  verdict  was  found,  containing  the  same 
facts,  on  which  the  Court  gave  judgment  for  the  defendant ;  and  that 
judgment  was  afterwards  unanimously  affirmed  in  the  Exchequer  Cham- 
ber. 


*II.— DARBISHIRE  v.  PARKER.  [*499] 
Jan.  24,  1805.— E.  5  East,  2. 
The  plaintiffs  declared  upon  a  special  agreement  by  the  defendant,  to 
guarantee  the  payment  of  certain  goods,  which,  on  the  faith  of  such 
guarantee,  they  sold  and  delivered  to  the  value  of  J8250  to  certain  traders, 
of  the  name  of  S.  E.  Parker  and  Co.,  and  which  were  averred  not  to 
have  been  paid  for ;  to  which  the  general  issue  was  pleaded. 

At  the  trial  before  Lord  Ellenborough,  C.  J.,  at  the  sittings  at 
Guildhall,  it  appearrd  that  the  plaintiffs  were  manufacturers  living  at 
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Manchester :  that  the  defendant  lived  at  Liverpool,  and  guaranteed  to 
the  plaintiff  the  payment  of  the  goods  furnished  by  them  to  Messrs. 
Parker  and  Co.,  who  also  lived  at  Xiverpool :  that  these  latter,  after  some 
excuses  and  delays,  sent  to  the  plaintiffs,  by  way  of  payment  for  the 
goods  furnished  by  them,  a  bill  drawn  by  one  of  the  firm  of  Parker  and 
Co.  upon  a  person  of  the  name  of  Jackson,  living  in  London,  and  accepted 
by  him;  which  bill  was  dated  6th  of  June,  1803,  and  made  payable  to 
the  plaintiffs  two  months  after  date,  who  indorsed  it  to  certain  bankers 
in  Manchester,  in  order  to  obtain  payment,  who  sent  it  to  London  accord- 
ingly :  and  the  sole  question  was.  Whether  the  plaintiffs  had  afterwards 
made  the  bill  their  own  by  laches  ?  As  to  which  the  facts  were,  that 
the  bill,  which  became  due  the  9th  of  August,  was  on  that  day  presented 
for  payment  to  the  acceptor  in  London  by  the  banker's  agent,  and  refused 
payment,  and  noted  accordingly ;  and  notice  thereof  transmitted,  with 
the  bill,  to  the  plaintiffs  by  the  post  of  the  10  th,  which  arrived  at  Man- 
chester about  midnight  of  the  11th;  and  the  letters  were  delivered  out 
as  usual,  between  eight  and  nine  in  the  morning  of  the  12th.  The  post 
leaves  Manchester  for  Liverpool  between  twelve  at  noon  and  one  o'clock. 
The  plaintiffs,  however,  did  not  send  notice  of  the  dishonour  of  the  biU| 
either  by  the  post  of  that  day  or  by  the  post  of  the  next,  which  was  the 
13th;  but  they  sent  the  bill  with  such  intelligence  by  a  private  hand,  by 
which  it  was  delivered  to  the  drawer  at  Liverpool  on  the  18th,  about  nine 
o'clock  in  the  evening,  which  was  two  hours  after  the  time  when  it  would 
r*5001  ^^^^  an-ived  by  the  post  of  that  day  from  Manchester,  the  dis- 
L  J  tance  between  the  two  places  being  about  thirty-seven  miles. 
The  post  leaves  Liverpool  for  London  between  nine  and  ten  o'clock  in 
the  evening.  The  drawer  having  received  notice  of  the  dishonour  at 
Liverpool  not  much  above  an  hour  before  the  post  departed  for  London, 
was  so  much  agitated  that  he  could  not  get  his  letter  of  advice  to  his  cor- 
respondent in  London  ready  that  night,  and  did  not  send  it  till  the  next. 
It  did  not,  however,  appear  that  the  acceptor  had  any  funds  of  the  draw- 
er's  in  his  hands,  or  that  the  drawer  had  in  fact  received  any  detriment 
from  the  delay  of  the  notice  to  him. 

Lord  Ellenborough,  C.  J.,  considering  the  question  of  reasonable 
notice  as  compounded  of  law  and  fact,  left  the  whole  to  the  jury ;  advis- 
ing them  that  it  was  not  necessary,  in  his  opinion,  for  a  person  to  leave 
all  other  business  and  attend  solely  to  one  transaction ;  but  they  were  to 
consider  whether,  upon  the  whole,  reasonable  despatch  had  been  used  by 
the  plaintiffs  in  communicating  notice  of  the  dishonour  of  the  bill  to  the 
drawer.  That  the  few  hours  which  intervened  between  the  delivery  of 
the  letter  of  advice  to  them  at  Manchester  on  the  12th,  and  the  going 
out  of  the  post  on  that  day  for  Liverpool,  might,  he  thought,  excuse 
them,  having  other  affairs  to  attend  to,  from  not  writing  by  that  post, 
there  being  no  evidence  of  the  exact  time  when  the  letter  came  to  their 
hands ;  and  that,  if  they  had  the  next  day  to  send  notice,  it  seemed  that 
they  had  the  whole  of  that  day,  in  the  course  of  which  they  had  sent 
intelligence  by  a  private  hand  to  Liverpool,  in  time,  as  it  appeared,  for 
the  drawer  to  have  written  by  that  night's  post  to  London;  had  not  his 
Imitation  delayed  him. 
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The  jury  found  a  yerdiot  for  the  plaintiffa :  to  set  aside  which,  a  role 
nisi  was  granted  in  the  last  Term,  which  was  applied  for  on  the  ground 
that  reasonable  notice  was  a  question  of  law ;  and  that  the  law  required, 
where  the  parties  lived  in  different  places,  that  notice  of  the  dishonour 
of  a  bill  should  be  sent  by  the  next  post :  that  here  the  next  post  went 
out  on  the  same  day  the  letter  of  advice  reached  the  plaintiffs  at  Man- 
chester ;  but  that  at  any  rate  they  had  been  guilty  of  laches  in  not  send- 
ing notice  by  the  post  of  the  13  th,  but  trusting  to  a  private  hand,  which 
delayed  the  delivery  of  it  too  late  for  writing  to  London  by  the  post  of 
the  13  th  from  Liverpool. 

*Urskine  and  Richardson  showed  cause  against  the  rule;  and  r:|cf:Ai-i 
contended,  that  reasonable  diligence  had  been  used  in  communi-  ^        -■ 
eating  the  notice  of  the  dishonour  of  the  bill  to  the  drawer.     The  notice 
could  not  have  reached  the  plaintiffs  at  Manchester,  by  the  course  of  the 
post^  till  past  eight  o'clock  in  the  morning  of  the  12th,  and  the  post  goes 
out  again  for  Liverpool  about  noon,  so  that  there  was  not  more  than  an 
interval  of  four  hours ;  and,  therefore,  unless  it  be  an  inflexible  rule  of 
law  that  notice  of  the  dishonour  must  be  sent  by  the  very  next  post  after 
it  is  received,  the  question  was  fairly  left  to  the  jury.  Whether  the  plain- 
tiffs had  been  guilty  of  laches  in  not  sending  intelligence  by  that  day's 
post  ?  and  they  have  found  in  the  negative.     It  is  not  compatible  with 
the  usual  course  of  business  in  the  world,  nor  with  common  personal  con- 
venience, nor  agreeable  to  the  general  rule  of  law  in  other  cases,  to 
notice  such  minute  portions  of  time  less  than  a  day.     It  is  unreasonable 
to  require  that  a  man  shall  be  bound  to  leave  all  other  business  and  con- 
cerns of  life,  to  attend  solely  to  one  particular  occurrence.     It  was 
reasonable  for  the  jury  to  presume,  as  the  notice  was  not  forwarded  on 
the  12th,  that  the  plaintiffs  were  from  home  when  the  letter  was  received 
at  their  house,  or  that  they  had  other  important  concerns  to  attend  to 
within  those  four  hours ;  and  the  direction  was  right,  if  it  were  but  com- 
petent to  the  jury  to  make  such  a  presumption.     Then  if  the  plaintiiOb 
had  till  the  next  day  to  send  the  notice,  so  far  from  not  having  used  due 
diligence,  they  showed  more  than  ordinary  attention  to  the  matter  in 
sending  notice  by  a  private  hand.     It  is  true  that,  by  some  accident 
which  does  not  appear,  the  letter  did  not  reach  the  drawer's  hands  till 
after  the  usual  post  hour  of  delivery  from  Manchester  to  Liverpool ;  but 
no  fault  is  imputable  to  the  plaintiffs  on  that  account,  for  he  still  re- 
ceived it  in  time  to  have  written  by  the  London  post  of  the  same  night, 
had  he  possessed  common  firmness  of  nerves;  and  the  plaintiffs  ought 
not  to  suffer  because  of  the  drawer's  deficiency  in  that  respect;  and, 
ultimately  indeed,  no  detriment  was  received  by  the  want  of  notice  to 
the  drawer  the  day  before,  the  acceptor  having  no  funds  of  the  drawer 
in  his  hands.     In  Tindal  v.  Brown,  1  T.  B.  167,  where  the  line  was  first 
attempted  to  be  strictly  drawn,  it  was  considered,  that  even  where  the* 
parties  ^lived  in  the  same  place,  notice  to  the  indorser,  given  the  r^cgnoi 
next  day  after  the  dishonour  of  the  note,  would  have  been  suffi-  L        J 
cient,  if  the  holders  had  not  on  that  day  given  him  a  new  credit  till  the 
close  of  the  banking  hours,  at  four  o'clock  in  the  afternoon  :  and  though 
it  was  there  said,  that  if  the  party  to  be  charged  do  not  live  in  the  same 
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place,  the  holder  mnst  write  by  the  next  post  after  the  bill  is  dishonoared ; 
yet  that  most  oecessarily  mean  the  next  practicable  post  under  all  the 
circumstances,  due  regard  being  had  to  other « business  and  to  accidents. 
It  is,  in  short,  a  mixed  question  of  law  and  fact,  whether  the  bill  were 
presented  in  reasonable  time,  and  therefore  properly  left  to  the  jury,  as 
was  done  in  Muilman  v.  D'Eguino,  2  H.  Bl.  565. 

Lord  Ellenborough,  C.  J. — ^That  was  the  case  of  a  foreign  bill 
drawn  payable  in  the  East  Indies  so  many  days  after  sight ;  and  the 
Court  only  determined  that  it  was  not  necessary  to  send  notice  of  the 
dishonour  by  an  accidental  foreign  ship  which  sailed  from  thence  not 
direct  for  England ;  but  that  it  was  sufficient  to  have  sent  notice  by  the 
first  regular  English  ship  which  sailed  for  England,  considering  the  latter 
in  the  nature  of  the  regular  post  between  the  two  countries. 

In  the  last  case  on  this  subject,  Haynes  v.  Birks,  3  Bos.  &  Pull. 
599,  Lord  Alvanley  said,  that  there  was  no  law  which  required  notice  to 
be  given  within  any  certain  fixed  time ;  that  it  need  not  be  given  with 
all  the  despatch  which  could  possibly  be  used,  but  with  all  the  despatch 
that  could  reasonably  be  expected.  And  there  the  bill,  which  was  put 
by  the  plain tifi'  in  the  hands  of  his  bankers  to  present  for  payment,  hay- 
ing been  dishonoured  in  London  about  two  o'clock  on  Saturday,  and  pre- 
sented again  at  nine  in  the  evening  by  a  notary,  and  notice  given  of  the 
dishonour  to  the  plaintiff  on  Monday,  at  Knightsbridge,  who  gave  notice 
of  it  to  the  indorser  on  Tuesday  at  noon,  in  Tottenham-Court  Road :  this 
was  deemed  to  be  reasonable  notice ;  and  Lord  Alvanley  observing  that 
it  did  not  appear  at  what  time  on  Monday  the  plaintiff  received  the  notice 
from  his  bankers,  said,  that  <<  he  was  not  bound  to  be  at  home  the  whole 
r*^Om  ^^  ^^^  ^^^''  ^^^  supposing  him  to  have  returned  '''home  late  on 
I-  -I  that  day,  he  was  not  bound  to  send  a  special  messenger  to  the 
defendant :  if  he  informed  him  by  the  course  of  the  post,  it  was  sufficient ; 
and  supposing  him  to  have  so  done,  the  defendant  would  only  receive  his 
letter  on  Tuesday." 

Gibhs  and  J,  Clarkcy  contra,  were  stopped  by  the  Court. 

Lord  Ellenborough,  C.  J — It  comes  to  the  point  whether  I  was 
right  in  telling  the  jury  that  the  plaintiffs  had  till  the  next  day  after 
they  received  the  notice  of  the  bill's  being  dishonoured  to  communicate 
that  notice  to  the  drawer ;  for  it  struck  me,  that  if  they  were  in  time  to 
give  notice  on  the  13th  at  Liverpool,  they  had  the  whole  of  that  day,  and 
having  sent  a  letter  of  advice  by  a  private  hand  to  the  drawer  in  time  for 
him  to  have  written  by  the  post  of  that  night  to  London,  they  might  be 
considered  to  have  used  due  diligence.  There  appears  to  me  considerable 
difficulty  in  laying  down  any  certain  time  within  which  notice  must  at 
all  events  be  given.  The  general  direction,  indeed,  of  Marius  and  other 
writers,  is  to  send  notice  of  the  dishonour  of  a  bill  by  the  next  post, 
where  the  parties  do  not  live  in  the  same  place ;  and  the  same  was  said 
in  Tindal  v.  Brown ;  and  yet,  in  that  case,  it  was  considered  sufficient  if 
notice  were  given  the  next  day,  where  the  parties  all  lived  in  the  same 
town.  If  notice  must  at  any  rate  be  communicated  by  the  next  post 
after  it  is  received,  it  must  often  happen  that  the  party  will  not  have  a 
day,  or  anything  like  a  day^  to  give  it  in ;  for  the  post  may  go  out  im- 
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mediately  or  very  soon  after  the  letter  of  advice  arrives.  There  mngt, 
therefore,  be  some  reasonable  time  allowed,  and  that,  too,  accommodating 
itself  to  other  business  and  affairs  of  life ;  otherwise  it  is  saying  that  a 
man  who  has  bill  transactions  passing  through  his  hands  must  be  nailed 
to  the  post-office,  and  can  attend  to  no  other  business,  however  urgent, 
till  this  is  despatched.  But  if  there  be  a  reasonable  time  between  the 
coming  in  and  going  out  of  the  post  on  the  same  day,  as  in  this  case' four 
or  five  hours  may  be  contended  to  be,  allowing  for  reasonable  diligence 
in  other  concerns  as  well  as  in  this,  it  would  be  a  material  question,  if 
neatly  raised,  whether  the  party  were  bound  to  communicate  *by  p^jcka  i-i 
the  next  post  the  intelligence  he  had  received  by  the  post  on  the  ^  •> 
same  day.  I  think,  however,  there  is  sufficient  doubt  in  this  case  whe- 
ther reasonable  diligence  were  used  to  make  it  proper  to  send  the  case  to 
be  considered  by  another  jury;  for  here  the  plaintiffs  not  only  did  not 
write  by  the  next  post  of  the  same  day,  which  went  out  after  an  interval 
of  four  or  five  hours,  but  they  did  not  even  write  by  the  post  of  the  next 
day,  but  relied  on  a  private  hand  to  carry  the  letter  of  advice,  by  which 
it  was  not  in  fact  delivered  till  after  the  post  hour  of  delivery  in  Liver- 
pool. 

Grose,  J. — It  was  said  by  Lord  Mansfield  and  Mr.  Justice  Buller,  in 
Tiodal  V.  Brown,  that  reasonable  notice  was  a  mixed  question  of  law  and 
fact;  the  situation  and  places  of  parties,  the  post  hours,  and  other  mat- 
ters of  that  sort,  are  facts  to  be  ascertained  by  the  jury ;  but  whether 
under  such  and  such  circumstances  notice  were  given  in  reasonable  time 
is  a  question  of  law,  on  which  they  ought  to  receive  direction  of  the 
Judge.  When  it  is  said  in  the  books  that  notice  must  be  sent  by  the 
next  post  to  a  party  living  at  another  place,  that  cannot  be  taken  literally 
in  all  cases,  but  must  mean  the  next  convenient,  the  next  practicable 
post.  It  cannot  be  meant  to  apply  to  a  case  where  the  post  goes  out  the 
next  minute  after  advice  received.  But  here  the  question  did  not  turn 
on  that ;  for  if  the  plaintiffs  were  not  bound  to  have  written  by  the  post 
of  the  same  day,  they  should  at  least  have  written  by  the  next  day's 
post;  instead  of  which  it  appears  that  they  sent  notice  by  a  private 
hand,  by  means  of  which  the  delivery  was  delayed,  and  the  opportunity 
lost  of  writing  by  the  London  post  the  same  night. 

Lawrenoe,  J. — The  question  in  this  case  is  not.  Whether  notice  of 
the  dishonour  of  a  bill  must  be  communicated  by  the  next  post  after  it 
is  received  ?  but.  Whether  the  party  may  omit  to  make  such  communica- 
tion for  the  two  next  posts  ?  for  here  it  appears,  that  no  notice  was  given 
to  the  drawer  till  after  the  time  when  the  second  post  would  have  con- 
veyed it.  Whenever  the  general  question  shall  arise,  it  will  be  fit, 
according  to  what  was  said  by  Lord  Mansfield  in  Tindal  v.  Brown,  to  lay 
•down,  with  as  much  certainty  as  possible,  some  general  rule  rtrAc-i 
with  respect  to  the  reasonableness  of  notice.  The  general  rule,  L  J 
as  collected  from  that  and  other  cases,  seems  to  be  with  respect  to  per- 
sons living  in  the  same  town,  that  the  notice  shall  be  given  by  the  next 
day  ;  and  with  regard  to  such  as  live  at  different  places,  that  it  shall  be 
sent  by  the  next  post ;  but  if  in  any  particular  place  the  post  should  go 
out  so  early  after  the  receipt  of  the  intelligence  as  that  it  would  be 
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inconvenient  to  reqnire  a  strict  adherence  to  tbe  general  rule;  then  with 
respect  to  a  place  so  circumstanced  it  would  not  be  reasonable  to  require 
the  notice  to  be  sent  till  the  second  post.  Considering  the  immense  cir- 
culation of  paper  in  this  kingdom,  it  is  very  material  to  have  some 
general  rule  by  which  men  may  know  how  they  are  to  act  in  these 
cases;  leaving  parties  in  particular  cases,  where  compliance  with  such 
rule  cannot  be  reasonably  expected,  to  account  for  their  non-compliance 
with  the  strict  rule.  When  it  is  said  to  be  strange  that  notice  given  the 
next  day  to  persons  living  in  the  same  town  should  be  sufficient,  and 
yet  that  notice  should  be  required  to  be  sent  by  the  next  post  on  the 
same  day  to  persons  living  at  another  place,  it  must  be  considered  not 
merely  when  it  is  sent,  but  when  it  is  received  by  the  persons  who  are 
to  act  upon  it.  Marius,  and  other  general  writers,  say  that  the  notice 
ought  to  be  transmitted  by  the  next  post  after  it  is  received ;  and  what 
was  said  by  some  of  the  Judges  in  Tindal  v.  Brown,  and  in  other  cases, 
agrees  with  this.  As  to  whether  reasonable  notice  be  a  question  of  law  or 
fact,  it  must  be  recollected  that  the  facts  stated  in  the  report  of  Tindal  y. 
Brown  were  afterwards  found  in  a  special  verdict,  in  which  the  jury  did 
not  find  whether  the  notice  were  reasonable  or  not ;  on  which  special 
verdict  this  Court  gave  judgment  for  the  plaintiff,  and  that  judgment 
was  unanimously  confirmed  in  the  Exchequer  Chamber,  2  T.  R.  86. 
But  if  reasonable  notice  were  a  question  of  fact  and  not  of  law,  I  am  at 
a  loss  to  know  how  those  judgments  are  to  be  sustained ;  for  the  jury 
did  not  find  the  fact  of  reasonable  notice,  but  left  that  as  a  question  of 
law,  to  be  inferred  from  all  the  circumstances.  But  if  it  were  a  question 
of  fact,  there  ought  to  have  been  a  venire  de  novo  in  that  case.  In  Bell 
r^^iOfil  ^*  Wardell,  Willes,  204,  6,  where  a  custom  was  pleaded  ♦for  the 
L  -I  inhabitants  of  a  town  to  walk  and  ride  over  a  certain  close  of 
the  plaintiff  at  all  seasonable  times, — what  was  to  be  deemed  a  seasona- 
ble time  was  considered  to  be  a  question  of  law,  arising  out  of  all  the 
circumstances ;  of  which  Lord  C.  J.  Willes  says,  ^<  the  Court  were  the 
proper  judges,  as  in  the  case  of  reasonable  time,  reasonable  fines,''  &c. 
"For,"  he  adds,  "what  is  contrary  to  reason  cannot  be  consonant  to 
law,  which  is  founded  on  reason ;  and  therefore  the  reasonableness  in 
these  and  the  like  cases  depends  on  the  law^  and  is  to  be  decided  by  the 
Judges."  And  in  the  same  case  he  says,  "issues  may  be  joined  on 
things  which  are  partly  matters  of  fact  and  partly  matters  of  law :  and 
then,  when  the  evidence  is  given  at  the  trial,  the  Judge  must  direct  tbe 
jury  how  the  law  is;  and  if  they  find  contrary  to  such  direction,  it  is  a 
sufficient  reason  for  a  new  trial/'  And  this  is  consonant  to  the  universal 
practice  on  trials  for  crimes,  e.  g.,  murder  where  the  question  is.  Whe- 
ther the  facts  in  proof  amount  to  murder  or  manslaughter  ?  the  Judge 
directs  the  jury,  as  it  is  stated  in  Oneby's  case,  "  If  you  believe  such 
and  such  witnesses,  who  have  sworn  such  and  such  facts,  the  killing  the 
deceased  was  with  malice  prepense  express,  or  it  was  with  malice  implied^ 
and  then  you  ought  to  find  the  prisoner  guilty  of  murder ;  but  if  you 
do  not  believe  those  witnesses,  then  you  ought  to  find  him  guilty  of 
manslaughter  only."  And  the  jury  may  give  a  general  verdict  of  mur- 
der or  manslaughter;    "but  if  they  will  find  the  facts  specially,  the 
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Court  is  to  form  their  judgment  from  the  facts  found^  whether  there  were 
malice  or  not,  or  whether  the  fact  were  done  on  a  sudden  transport  of 
passion,  or  were  an  act  of  deliberation  or  not.'' 

Le  Blano,  J — Whether  the  plaintiffs  ought  to  have  sent  notice  of 
the  dishonour  of  the  bill  to  the  drawer  by  the  post  of  the  12th  the  same 
day  they  received  the  notice,  or  by  the  post  of  the  next  day,  they  have 
failed  in  both  respects ;  for  they  only  sent  it  on  the  next  day  by  a  private 
conveyance ;  by  which  means  it  was  not  delivered  till  after  it  would 
have  reached  the  drawer  by  the  post.  It  is  therefore  unnecessary  to 
determine  the  general  question ;  but  whenever  that  shall  arise,  the  Court 
will  have  to  consider  whether  reasonable  notice  be  a  ^question  of  r^ccnir-i 
fact  or  of  law.  In  the  cases  of  Tindal  v.  Brown  and  Metcalf  v.  L  ^ 
Hall,  it  was  considered  as  a  question  of  law,  but  dependent  upon  facts. 
If  it  should  be  considered  to  be  the  general  rule  of  law  that  the  holder 
is  to  send  notice  by  the  next  post  after  he  receives  it ;  if  he  should  not 
have  done  so,  it  will  be  for  him  to  show,  when  charged  with  laches,  an 
excuse  for  the  omission,  as  that  }ie  lived  too  far  from  the  Post  Office,  or 
that  the  post  departed  again  too  soon,  or  that  he  was  unavoidably  engaged 
in  other  business,  which  prevented  him  from  writing  by  the  very  next 
post;  and  then  the  jury  will  have  to  consider  the  validity  of  such  excuse 
in  point  of  fact  for  his  non-compliance  with  the  rule  of  law ;  but  it  is 
material  to  have  some  general  rule  established,  otherwise  there  may  be 
one  rule  for  estimating  what  shall  be  deemed  reasonable  notice  in  London, 
and  another  at  Bristol,  and  a  third  at  Liverpool.  But  after  a  general 
rule  established,  it  will  be  material  in  each  particular  case  for  the  party 
charged  with  laches,  in  not  having  complied  with  such  rule,  to  show 
matter  sufficient  to  excuse  him  from  the  laches.  Rule  absolute. 


♦notice  of  the  DISHONOUB  of  a  bill  is  not  NECESSABT  to  be  r*5Qg-i 
GIVEN  TO  THE  DRAWER  IF  HE  HAD  NO  EFFECTS  IN  THE  HANDS  '" 

.  OF  THE  DRAWEE,  AND  HAD  NO  RIGHT  TO  EXPECT  THAT  THE  BILL 
WOULD  BE  PAID,  BUT  IN  SUCH  A  CASE  ONLY  IS  NOTICE  ALLOWED  TO 
BE  DISPENSED  WITH. 

I BICKERDIKE   v.   BOLLMAN, 

Nov.  14,  1786.— E.     1  T.  R.  405. 

Case  for  money  had  and  received  to  and  for  the  use  of  the  bankrupt, 
before  his  bankruptcy.  Second  count,  On  an  account  stated  with  th« 
bankrupt.  Third,  For  money  had  and  received  to  and  for  the  use  of 
the  plaintiffs  as  assignees.  Fourth,  An  account  stated  with  the  assignees. 
Plea,  non  assumpsit. 

This  cause  was  tried  at  the  last  assizes  for  the  county  Palatine  of  Lan-- 
caster,  before  Buller,  J.,  when  the  jury  found  a  verdict  for  the  plaintiffs, 
subject  to  the  opinion  of  this  Court  on  the  following  case : — 

That  the  act  of  bankruptcy  was  committed  in  the  middle  of  August, 
1784.     That  in  the  month  of  August,  1784,  the  bankrupt  was  indebted 
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to  Greatrix  and  Co.,  the  petitioDing  oreditors,  in  ^115  3s.  8df.  That  on 
the  15th  of  Septemher,  1784,  the  bankrupt  drew  a  bill  for  £20  on  the 
defendant,  who  then,  until  the  time  of  the  bankruptcy,  and  of  the  bill 
becoming  due,  was  a  creditor  of  the  bankrupt,  payable  to  Greatrix  and 
Co.,  two  months  after  date,  and  paid  the  same  to  them  on  account  of 
their  said  debt;  which  bill  was  presented  for  payment  on  the  18th  of 
November,  following,  and  dishonoured.  That  no  notice  of  the  non-pay- 
ment of  the  bill  was  ever  given  by  Greatrix  and  Co.  to  the  bankrupt,  or 
left  at  his  house.  That  Greatrix  and  Co.  received  the  bill  at  Manchester 
on  the  24th  of  November,  between  the  hours  of  eleven  and  twelve  at 
noon ;  but  the  post  goes  from  London  to  Manchester  in  three  days.  The 
bankrupt  then  resided  at  Manchester;  but  in  general  secreted  himself, 
and  particularly  on  market  days,  after  the  20th  of  November,  on  whieh 
day  a  commission  of  bankrupt  issued  against  him^  and  he  was  declared  a 
bankrupt  at  Manchester,  under  that  commission,  in  the  afternoon  of  the 
r*^0Q1  ^^^^  ^^  November,  but  at  what  hour  did  not  appear;  and  that 
L  J  commission  has  since  been  ^syperseded.  Afterwards  another 
commission  was  issued  on  the  petition  of  Greatrix  and  Go. 

The  question  for  the  opinion  of  the  Court  is,  Whether  the  debt,  proved 
to  be  due  to  them  under  the  circumstances  above  mentioned,  is  si^cient 
to  support  that  commission  ? 

Chambre,  for  the  Plaintiffs,  (after  observing  that  the  objection  which 
had  been  raised  to  the  petitioning  creditor's  debt  was,  that  the  bankrupt 
was  to  be  considered  as  discharged  from  the  bill  for  £20  which  he  had 
drawn  in  favour  of  the  petitioning  creditor,  no  notice  having  been  given 
to  the  bankrupt  of  the  bill's  having  been  dishonoured,)  made  three  ques- 
tions : — 

First,  That  no  notice  was  necessary  to  be  given  to  the  bankrupt  in 
this  case.  Secondly,  That  even  if  notice  were  necessary,  it  had  virtually 
been  given.  Thirdly,  That  it  was  not  competent  to  the  defendant  in 
this  action  to  make  the  objection. 

As  to  the  first.  Notice  must  in  general  be  given;  but  most  of  the 
cases  have  arisen  where  the  holder  has  given  indulgenpe  to  the  acceptor, 
by  which  he  is  considered  as  having  made  his  election  to  look  to  the  ac- 
ceptor only  for  payment.  The  reason  on  which  the  rule  requiring  notice 
to  be  given  to  the  drawer  is  founded,  is  on  a  supposition  that  he  may 
have  effects  in  the  hands  of  the  drawee,  and  that  he  ought  to  have  an 
opportunity  of  recovering  satisfaction  from  him.  And  a  presumption 
arises  that  the  drawer  will  suffer  from  the  probable  insolvency  of  the 
drawee,  in  consequence  of  the  holder's  neglecting  to  give  notice.  But 
in  this  case  that  presumption  is  repelled  by  stating  that  the  bankrupt 
was  a  debtor  to  the  drawee;  therefore  the  rule  does  not  apply.  By  an 
ordinance  of  France^  the  drawer,  in  order  to  discharge  himself  from  the 
payment  of  a  bill  on  account  of  his  not  having  had  notice  of  the  non- 
acceptance  by  the  drawee,  must  shew  that  he  had  effects  in  the  other's 
hands  at  the  time  of  drawing.  The  rule  requiring  notice  to  be  given  to 
the  drawer  was  introduced  for  his  protection,  and  therefore  ought  not  to 
be  abused  so  far  as  to  enable  him  to  do  injustice. 

Secondly;  As  this  case  does  not  fall  within  the  reason  on  which  the 
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mle  of  law  is  foanded,  the  bankrupt,  not  having  had  ^effects  in  p^ . ,  ^^ 
the  hands  of  the  drawee  at  the  time  that  the  bill  was  drawn,  L  -I 
mafit  be  considered  as  having  had  virtual  notice  that  the  bill  was  not 
honoared.  Supposing,  however,  that  the  rule  of  law  would  be  inflexible 
in  an  action  on  the  bill  itself,  yet  the  question  here  is  not  altogether 
whetilier  the  drawer  can  be  resorted  to  on  the  bill,  but  whether  the  cir- 
cumstances here  stated  extinguish  the  preceding  debt?  But  it  has  been 
repeatedly  held  that  the  mere  drawing  of  a  bill  of  exchange  does  not 
extinguish  the  preceding  debt. 

Thirdly,  The  case  of  Quantock  and  Others  v.  England,  5  Burr.  2628, 
and  2  Bl.  R.  702,  is  decisive.  On  a  question.  Whether  a  debt  barred 
by  the  Statute  of  Limitations  was  sufficient  to  found  a  commission  of 
bankrupt  upon?  Lord  Mansfield  said,  <<The  Statute  of  Limitations  does 
not  destroy  the  debt,  it  only  takes  away  the  remedy.  Here,  the  debtor 
himself  has  not  objected;  he  has  submitted  to  the  commission,  and  been 
examined  under  it;  therefore  the  objection  does  not  now  lie  in  the  mouth 
of  a  third  person;"  and  he  said  that  Swain  and  Wallinger,  2  Stra.  746, 
was  in  point.  In  this  case,  the  notice  to  be  given  was  for  the  benefit  of 
the  bankrupt,  and  the  slightest  acknowledgment  would  be  considered  as 
a  waiver  of  it. 

BuLLER,  J. — ^The  bankrupt  himself  could  not  waive  it  after  the  bank- 
ruptcy. 

Ghambre. — ^But  the  assignees  may  waive  it  for  the  purpose  of  sup- 
porting the  commission. 

LaWf  contra. — ^The  debt  of  the  petitioning  creditor  being  reduced 
under  £100,  by  the  bankrupt's  drawing  the  bill  in  question,  is  as  much 
discharged  by  the  laches  of  the  holder  in  not  giving  notice  of  the  non- 
acceptance  of  the  drawee,  as  by  actual  payment.  And  as  to  the  assignees 
waiving  this  objection,  it  is  no  answer  in  the  present  action.  For  in  all 
eases  where  actions  are  brought  by  the  assignees  of  a  bankrupt,  they 
must  make  out  a  clear  title,  which  they  cannot  do  without  proving  a 
legal  debt  of  the  petitioning  creditor;  and  they  cannot  by  their  own  act 
make  that  a  good  debt  which  would  not  be  so  otherwise. 

As  to  notice  not  having  been  necessary  because  the  drawer  had  no 
effects  in  the  drawee's  hands,  that  goes  to  measuring  *the  incon-  rngi in 
▼enience  which  would  result  in  every  particular  case  from  not  L  J 
giving  notice.  But  the  Court  have  always  said,  that  whether  any  actual 
change  of  circumstance  has  or  has  not  taken  place,  or  whether  the  drawer 
may  or  may  not  have  suffered  from  the  negligence  of  the  holder  in  not 
having  given  notice  in  due  time,  it  is  a  strict  rule  of  law,  introduced  for 
the  sake  of  certainty,  and  that  the  drawer  may  have  an  opportunity- of 
resorting  to  the  drawee.  In  the  case  of  Peach  and  Burgess,  sittings  at 
Guildhall,  cor.  Lord  Mansfield,  where  a  question  arose  upon  the  necessity 
of  notice  being  given  to  the  drawer,  it  was  contended  that  no  change  of 
circumstances  had  taken  place,  or  probable  inconvenience  had  ensued, 
from  want  of  notice;  but  Lord  Mansfield  said,  it  was  a  strict  rule  of  law 
that  notice  should  be  given,  and  it  must  be  adhered  to  in  every  case. 
This  case  does  not  come  within  the  rules  laid  down  in  the  cases  of  Tindal 
mad  Brown,  1 T.  B.  167,  or  Metcalf  and  Hall,  as  to  what  shall  be  deemed 
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sufficient  notice  of  non-payment  or  non-acceptance;  because  bere  tbere 
was  no  notice  at  all.  It  was  said  by  Lee,  in  arguing  tbe  case  of  Russell 
and  Langstaff,  Doug.  497,  and  not  denied  by  tbe  Court,  tbat  it  bad  been 
frequently  ruled  by  Lord  Mansfield  at  Guildball,  tbat  it  is  not  an  excuse 
for  not  demanding  payment  on  a  note  or  bill,  or  for  not  giving  noUoe  of 
non-payment,  tbat  tbe  maker  or  acceptor  bas  become  a  bankrupt,  as 
many  ways  may  remain  of  obtaining  payment  by  tbe  assistance  of  friends 
or  otherwise. 

The  bill's  having  been  given  after  tbe  act  of  bankruptcy  does  not  vary 
tbe  present  case ;  because  a  debt  may  be  discharged  in  due  course  of 
trade,  either  by  payment  of  tbe  money  after  a  secret  act  of  bankruptcy, 
or  by  payment  of  the  bill,  or  by  dishonouring  it. 

With  regard  to  tbe  debt's  being  extinguished  by  taking  this  note  from 
tbe  bankrupt;  by  8  and  4  Anne,  c.  9,  §  7,  it  is  enacted,  tbat  <<if  any 
person  accept  a  bill  of  exchange  for  £20  or  upwards,  in  satisfaction  of 
any  former  debt,  the  same  shall  be  accounted  a  full  and  complete  pay- 
ment of  sucb  debt,  if  such  person  accepting  of  any  such  bill  for  bis  debt 
doth  not  take  his  due  course  to  obtain  payment  thereof  by  endeavouring 
to  get  the  same  accepted  and  paid,  and  make  bis  protest  as  aforesaid, 
r*^191  ^i^^^r  ^^"^  non-acceptance  or  non-payment  thereof."  Here  *tbere 
L  -J  was  neither  protest  nor  notice,  and  therefore  tbe  bill  must  be 
considered  as  a  complete  payment. 

Chamhre,  in  reply,  was  stopped  by  tbe  court. 

AsHHURST,  J. — As  to  tbe  general  rule,  it  bas  never  been  disputed 
tbat  tbe  want  of  notice  to  tbe  drawer  after  the  disbonour  of  a  bill  is  tan- 
tamount to  payment  by  him ;  but  that  rule  is  not  without  exceptions,  and 
particularly  in  the  case  mentioned  by  tbe  plaintiff's  counsel,  that  notice 
is  not  necessary  to  be  given  where  the  drawer  bas  no  effects  in  tbe  bands 
of  the  drawee ;  for  it  is  a  fraud  in  itself,  and  if  tbat  can  be  proved,  tbe 
notice  may  be  dispensed  with.  In  this  case  i^appears,  tbat,  at  tbe  time 
of  drawing  the  bill,  tbe  drawer,  so  far  from  having  any  effects  in  tbe 
bands  of  the  drawee,  was  actually  indebted  to  him  to  a  large  amount. 

But  even  admitting  this  to  be  a  general  rule  without  any  exception,  it 
was  certainly  introduced  for  the  benefit  of  the  drawer.  Now,  every  rule 
may  be  waived  by  the  person  for  whose  benefit  it  is  introduced.  Under 
the  circumstances  of  the  present  case  the  drawer  must  be  considered  as 
having  waived  this  benefit,  because  the  commission  is  founded  on  tbat 
creditor's  debt,  between  whom  and  the  drawer  tbis  transaction  bas  bap- 
pened ;  and  bis  submitting  to  it  is  a  waiver  of  the  want  of  notice,  and  an 
admission  of  the  debt ;  whicb  admission  the  assignees  have  subsequently 
confirmed  by  bringing  tbis  action.  Therefore  I  think,  tbat  as  tbe  bank- 
rupt himself  has  not  chosen  to  take  advantage  of  it  by  moving  to  super- 
sede tbe  commission,  it  does  not  now  lie  in  the  moutb  of  a  third  person 
to  do  so. 

BuLLER,  J. — The  last  point  may  be  laid  entirely  out  of  the  case,  be- 
cause, unless  tbe  objection  be  well  founded  in  the  case  of  the  bankrupt 
himself,  it  is  immaterial  to  consider  how  far  it  was  competent  for  a  tbird 
person  to  take  advantage  of  it.  The  case  of  Quantock  and  England  does 
not  apply.    Tbere  tbe  question  was,  Whether  a  tbird  person  abould  be 
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permitted  to  avail  himself  of  the  Statute  of  Limitations  ?  There  might 
be  good  reasons  for  disallowing  it  in  that  case,  because  the  debt  still  re- 
mained in  conscience.  But  here  the  question  is,  Whether  *  there  ^^^^  nn 
\ras  a  sufficient  debt  to  support  the  commission  at  the  time  when  L  -> 
it  issued  ? 

The  first  point  to  be  considered  is,  Whether  under  these  circumstances 
it  was  necessary  to  give  notice  within  as  short  a  time  as  could  be  con- 
yeniently  done,  that  the  bill  was  neither  accepted  nor  paid  ?  I  am  of 
opinion  that  no  such  notice  was  necessary.  On  the  second  trial  of  the 
cause  of  Tindal  and  Brown  before  me  at  Guildhall,  the  jury  told  me  they 
found  their  verdict  for  the  plaintiff  on  the  ground  that  it  had  not  appeared 
from  the  evidence  that  any  injury  had  arisen  to  the  party  from  want  of 
notice.  In  consequence  of  which,  upon  the  subsequent  trial,  I  told  the 
jury  that  where  a  bill  was  accepted  it  was  primS.  facie  evidence  that  there 
were  effects  of  the  drawer  in  the  hands  of  the  acceptor.  The  mistake  of 
the  jury  on  the  former  occasion  had  arisen  from  their  taking  it  for  granted 
that  the  drawer  had  not  been  injured  by  the  want  of  notice,  because  he 
had  not  proved  it,  whereas  that  proof  lay  on  the  plaintiff  to  produce. 
And  upon  my  mentioning  this  matter  to  the  Court,  they  thought  that  if 
there  were  no  effects  in  the  hands  of  the  acceptor,  that  would  vary  the 
question  very  much,  as  the  drawer  could  not  be  hurt. 

The  law  requires  notice  to  be  given  for  this  reason,  because  it  is  pre- 
sumed that  the  bill  is  drawn  on  account  of  the  drawee's  having  effects  of 
tho  drawer  in  his  hands ;  and  if  the  latter  has  notice  that  the  bill  is  not 
accepted,  or  not  paid,  he  may  withdraw  them  immediately.  But  if  he 
has  no  effects  in  the  other's  hands,  then  he  cannot  be  injured  for  want  of 
notice.  Soon  after  I  sat  on  this  bench  I  tried  a  cause  at  Guildhall,  on  a 
bill  of  exchange  which  was  either  drawn  or  accepted  by  a  person  residing 
in  Holland;  and  a  full  special  jury,  under  my  direction,  found  a  verdict 
for  the  plaintiff,  notwithstanding  no  notice  had  been  given  to  the  drawer 
of  the  bill's  having  been  dishonoured,  because  he  had  no  effects  in  the 
hands  of  the  person  on  whom  the  bill  was  drawn.  That  verdict  never 
was  objected  to ;  and  if  it  be  proved  on  the  part  of  the  plaintiff,  that, 
from  the  time  the  bill  was  drawn  till  it  became  due,  the  drawer  never 
had  any  effects  of  the  drawee  in  his  hands,  I  think  notice  to  the  drawer 
is  not  necessary;  for  he  must  know  whether  he  had  effects  in  the  hands 
of  the  drawee  or  not ;  and  if  he  had  none,  *he  had  no  right  to  |.^ei  ^ n 
draw  upon  him,  and  to  expect  payment  from  him ;  nor  can  he  ^  -I 
be  injured  by  the  non-payment  of  the  bill,  or  the  want  of  notice  that  it 
has  been  dishonoured.  On  these  grounds  I  think  the  petitioning  credi- 
tor's debt  was  sufficient  to  support  the  commission. 

Besides,  in  the  present  case,  as  the  plaintiff's  counsel  have  truly  argued, 
the  question  is  not,  whether  an  action  could  be  maintained  on  the  bill 
itself,  but  whether  the  want  of  notice  extinguishes  the  debt  ?  As  to 
which  the  case  is  this : — A.  not  having  any  effects  in  C.'s  hands,  draws 
a  bill  of  exchange  for  £100  on  him,  in  favour  of  B.,  for  value  received. 
Now,  if  C.  does  not  accept  it,  and  B.  does  not  give  notice  to  A.,  there  is 
an  end  of  the  bill.     Then  how  does  the  case  stand  ?    A.  has  £100  of 
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B.'s  in  his  bands,  without  any  consideration,  which  therefore  6.  may 
undoubtedly  recover  in  an  action  for  money  bad  and  received. 
P£a  Curiam.     Let  the  postea  be  delivered  to  the  plaintiffs. 


II.  — ROGERS  V.  STEPHENS. 

Nor.  20,  1788.— E.     2  T.  R.  713. 

Upon  a  motion  for  a  new  trial  in  this  case,  which  had  been  tried  before 
Lord  Kenyon  at  the  sittings  after  last  Term  at  Guildhall,  his  lordship 
reported  that  this  was  an  action  by  the  plaintiff,  as  payee  of  a  bill  of 
exchange,  at  forty  days  after  sight,  for  £87,  value  received  for  the  use 
of  Mr.  William  Calvert,  Liverpool,  drawn  by  the  defendant  from  New- 
foundland on  the  1st  October,  1785,  on  Messrs.  Birbeck  and  Blake,  in 
London,  who,  on  its  being  presented  for  acceptance  on  the  1st  Novem- 
ber, refused  to  accept  it ;  in  consequence  of  which  it  was  first  noted  for 
non-acceptance,  and  afterwards  protested  for  non-payment.  The  defence 
set  up  was,  want  of  a  protest  for  non-acceptance,  and  notice  to  the  drawer, 
which  was  rebutted  by  showing  that  he  had  no  effects  in  the  hands  of 
the  drawees  either  then  or  afterwards.  Upon  which  facts  his  lordship 
stated  that  he  had  been  of  opinion  that  the  objection,  arising  from  want 
r*'^!  fV\  ^^  ^o^^oe  to  the  drawer,  had  been  done  away  by  *8howing  that 
I-  -'he  had  no  effects  in  the  hands  of  the  drawees,  and  that  therefore 
a  protest  for  non-acceptance  was  unnecessary  in  this  case.  And  that 
there  appeared  further  to  have  been  a  subsequent  promise  made  by  the 
defendant  to  the  plaintiff  to  pay  this  bill ;  for  at  a  meeting  between  the 
plaintiff's  agent  and  the  defendant  at  Chester,  upon  the  former's  repre- 
senting to  him  that  the  bill  had  been  dishonoured,  and  pressing  him  for 
payment,  he  said,  <<  it  must  be  paid."  His  lordship  therefore  directed 
the  jury  to  find  a  verdict  for  the  plaintiff,  which  they  did. 

In  addition  to  the  above  facts.  Bower,  in  moving  for  a  new  trial,  and 
afterwards  on  the  rule  to  shew  cause,  stated  that  he  had  evidence  ready 
at  the  trial  to  have  produced,  if  it  would  have  been  of  any  avail,  which 
would  have  shewed  that  the  defendant  really  had  been  injured  by  want 
of  notice  in  this  case ;  according  to  which  the  real  transaction  stood 
thus; — the  defendant  and  one  Calvert  had  had  dealings  together  pre- 
vious to  the  departure  of  the  former  to  Newfoundland,  and  he  had  a  right 
to  draw  upon  Calvert  at  the  time  the  bill  was  drawn,  having  advanced 
money  on  his  account  to  that  amount.  In  this  situation  Calvert  had 
directed  the  defendant  to  draw  upon  Birbeck  and  Blake  as  his  agents, 
instead  of  drawing  upon  him.  The  defendant  accordingly  drew  the  bill 
bona  fide,  upon  a  supposition  that  Calvert  had  effects  in  their  hands  to 
answer  it.  It  turned  out  indeed  that  he  had  none,  but  that  was  not 
known  to  the  defendant ;  who,  when  he  returned  to  England,  relying  upon 
those  bills  having  been  duly  honoured,  he  not  having  had  notice  to  the 
contrary,  had  settled  his  accounts  with  Calvert,  who  was  since  insolvent, 
and  had  delivered  up  to  him  goods  and  effects  which  he  held  in  his  hands 
of  greater  value  than  the  amount  of  the  bill.  The  reason  assigned  for 
the  non-production  of  this  evidence  was,  that  it  had  been  understood  at 
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the  trial  that  his  lordship  had  delivered  his  opinion  upon  an  admission 
of  these  facts ;  hut  Lord  Eenyon  said  that  he  had  no  note  or  recollection 
of  this  evidence  having  heen  tendered. 

Ershine  and  S.  JBeyioood  showed  cause  against  the  rule.  *The  p^,^^  >>-. 
objection  which  was  taken  to  the  want  of  a  protest  for  non-accept-  l.  J 
ance  in  this  case,  even  admitting  it  to  hold^  was  entirely  done  away  by 
the  proof  which  the  plaintiff  gave  of  the  drawees  having  no  effects  of 
the  drawer  in  their  hands  to  answer  the  bill.  His  lordship  was  decidedly 
of  that  opinion  at  the  trial  on  the  facts  which  were  given  in  evidence. 
The  principle  on  which  that  opinion  was  founded  is  explicitly  established 
in  the  case  of  Bickerdike  and  BoUman,  1  T.  B.  405,  and  recognized  in 
Ooodall  and  DoUey,  1  T.  B.  714 ;  and  it  is  too  clear  to  be  now  disputed. 
But  those  determinations  were  ingeniously  attempted  to  be  distinguished 
from  this  case,  by  saying  that  the  Court  there  proceeded  on  the  presump- 
tion of  fraud  in  the  drawer;  and  it  is  argued  from  the  additional  evi- 
dence brought  forward  in  support  of  the  rule  for  a  new  trial,  that  the 
circumstances  which  induced  the  defendant  to  draw  this  bill  sufficiently 
exclude  such  a  presumption.  Perhaps  it  would  be  sufficient  to  say  in 
answer,  that  nothing  of  that  sort  appears  from  the  report  which  has  been 
made ;  but  even  admitting  the  full  force  of  such  evidence,  it  could  not 
vary  this  case ;  for  as  between  these  parties  it  is  not  necessary  for  the 
holder  of  a  bill  to  look  to  any  other  persons  than  those  who  are  liable 
upon  the  face  of  the  bill  itself.  He  cannot  enter  into  the  particular 
grounds  which  induce  the  drawer  to  draw  the  bill,  or  the  drawee  to  re- 
fuse his  acceptance  :  it  would  lead  to  endless  uncertainty  if  it  were  other- 
wise. If  one  man  choose  to  draw  a  bill,  having  no  fund  of  his  own  in 
the  hands  of  the  drawee,  but  relying  on  the  casualty  of  another's  stock 
who  has  misled  him,  he  has  his  remedy  over  against  that  person ;  but 
that  makes  no  alteration  in  the  law  relative  to  the  holder  of  such  a  bill. 
The  rule  of  law  is  clear,  and  operates  with  a  double  aspect  in  this  case ; 
for  supposing  the  plaintiff  was  bound  to  take  notice  that  this  was  in 
truth  the  bill  of  Calvert,  and  not  of  the  defendant  Stephens,  which  it 
purports  to  be,  still  the  rule  would  apply  against  the  latter,  for  it  appears 
that  Calvert  himself  had  no  effects  in  the  hands  of  the  drawees.  Again, 
too,  this  evidence  could  have  no  operation ;  for  admitting  that  the  de- 
fendant was  entitled  to  notice  of  the  bill's  being  dishonoured,  it  is  in  the 
power  of  any  party  to  waive  an  advantage  which  the  law  gives  him ;  and 
that  has  effectually  been  done  here  by  the  '''subsequent  promise  r^cc-i'T-i 
to  pay  the  bill  made  by  the  defendant  to  the  plaintiff's  agent  3  ^  J 
which  amounts  to  a  full  admission  in  law  of  that  debt;  which  he  was  be- 
fore bound  in  conscience  to  discharge. 

Bower  and  Walton,  in  support  of  the  rule,  rested  argument  altogether 
upon  those  facts,  the  admission  of  which  they  had  taken  for  granted  at 
the  trial  was  fully  understood.  Beasoning  from  these,  they  contended 
that  the  principle  upon  which  the  case  Bickerdike  and  JBoUman,  and  the 
other  cases,  were  determined  against  the  drawers  of  those  bills,  to  whom 
notice  of  non-acceptance  had  been  held  not  necessary  to  be  given,  was 
decisive  that  it  ought  to  have  been  given  in  this  case ;  for  besides  the 
presumption  of  fraud  against  a  man  who  draws  a  bill  upon  another; 
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knowing  that  that  other  has  no  effect  in  his  hands  to  answer  it,  one  of 
the  principal  groands  assigned  by  the  Court  for  their  opinion  in  those 
cases  was,  that  no  injury  could  arise  to  the  drawer  for  want  of  notice, 
where  the  drawees  had  no  property  of  his  in  their  hands,  which  he  might 
withdraw  on  their  refusal  to  accept  his  bill.  That  reason  therefore  does 
by  no  means  apply  to  a  case  like  the  present,  where  the  drawer  acted 
bona  fide,  and  has  actually  sustained  an  injury  from  want  of  due  notice. 
Besides,  those  cases  were  exceptions  to  the  general  rule.  Nothing  can  be 
clearer  than  that  prima  facie  the  holder  of  a  bill  of  exchange,  whereof 
acceptance  is  refused,  is  bound  to  give  notice  thereof  to  the  drawer ;  if 
then  he  take  upon  himself  to  withhold  it  from  any  collateral  circum- 
stances, he  acts  at  his  peril.  If  it  appear  that  the  drawer  could  receive 
no  injury  from  the  want  of  it,  ho  is  indemnified  by  the  event ;  but  still 
there  is  laches  in  them,  which  that  fact  alone  can  justify.  The  very 
form  in  which  this  bill  was  drawn  was  sufficient  notice  to  the  holder 
that  it  was  to  be  paid  out  of  Calvert's  effects  ;  for  it  is  said  to  be  for  his 
use.  So  that  there  was  more  reason  than  ordinary  to  imagine  that  want 
of  notice  might  be  prejudicial  to  the  defendant.  Considering  the  ques- 
tion even  in  a  general  point  of  view,  it  would  be  highly  detrimental  to 
commerce  if  it  were  to  be  laid  down  as  a  general  rule,  without  exception, 
that  the  objection  arising  from  want  of  notice  in  these  cases  might  be 
P^P'-m^  *done  away  by  shewing  that  the  drawee  had  no  effects  of  the 
L  -J  drawer  in  his  hands  at  the  time.  Nothing  is  more  common  than 
for  merchants  abroad,  who  are  about  to  ship  goods  to  their  consignees  or 
factors  in  England,  to  draw  bills  of  exchange  on  them  before  the  goods 
come  into  their  hands;  in  which  cases  the  most  material  injury  might 
arise  to  those  traders  from  want  of  notice  that  the  bills  had  not  been 
accepted,  since  they  might  be  deprived  by  that  means  of  the  opportunity 
of  stopping  their  goods  in  transitu.  Now,  here  the  defendant  has  actually 
sustained  a  damage  by  the  laches  of  the  plaintiff,  as  he  was  induced  to 
part  with  effects  belonging  to  Calvert  in  his  hands,  on  the  supposition 
that  his  demand  upon  him  was  satisfied  by  means  of  this  bill.  If  under 
these  circumstances  the  plaintiff  were  not  justified  in  neglecting  to  give 
notice,  then  he  ought  to  have  been  nonsuited  for  want  of  a  protest  for 
non-acceptance.  Goostrey  v.  Mead,  Bull.  N.  P.  271;  2  Ld.  Raym. 
993;  Borrough  v.  Perkins,  1  Salk.  131.  As  to  the  conversation  which 
passed  at  Chester,  it  by  no  means  amounts  to  a  promise  that  he,  the  de- 
fendant, would  pay  the  bill,  it  rather  applies  to  Calvert's  paying  it ;  but 
if  it  were  only  doubtful,  the  Court,  under  the  circumstances  of  neglect 
on  the  part  of  the  plaintiff,  or  even  of  ignorance  on  the  part  of  the  de- 
fendant, would  not  permit  the  latter  to  be  bound  by  it.  In  the  case  of 
Blesard  v.  Hirst,  5  Burr.  2670,  where  an  indorser  of  a  bill  of  exchange 
had  been  once  discharged  by  the  laches  of  the  indorsee  in  not  giving  due 
notice  of  non-acceptance,  the  Court  held,  that  the  indorser  did  not  waive 
the  advantage  which  the  law  and  common  justice  had  entitled  him  to  by 
his  making  a  subsequent  promise  to  pay  the  bill,  being  ignorant  at  the 
time  he  was  no  longer  bound  to  pay  the  same. 

Lord  Ken  YON,  C.  J. — In  general  it  is  true,  that  in  the  case  of  foreign 
bills  of  exchange,  a  protest  for  non-acceptance  is  necessary ;  and  it  is 
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also  true  that,  generally  speaking,  notice  of  non-payment  shonld  be  given 
to  the  drawer,  in  order  that  he  may  withdraw  his  effects  out  of  the  hands 
of  the  drawee ;  bat  it  has  been  long  established,  that  the  want  of  effects 
in  the  hands  of  the  person  on  whom  the  bill  is  drawn  discharges  the 
holder  of  the  bill  from  the  common  formalities,  because  *the  r^g-i  g-i 
drawer  must  know  that  he  had  no  right  to  draw  on  the  drawee.  >-  -^ 
To  be  sure,  it  would  not  be  a  sufficient  excuse  for  the  drawee  to  say  that 
he  had  no  effects  belonging  to  the  drawer  in  his  hands  ;  but  in  this  case 
it  was  proved,  that  in  point  of  fact  he  had  none.  Then  this  does  not 
differ  from  the  ordinary  case.  But  it  is  now  urged  at  the  bar,  that  the 
defendant  offered  evidence  to  prove  that  he  actually  sustained  an  injury 
in  consequence  of  not  receiving  notice  of  the  non-payment  of  the  bill : 
but  as  far  as  my  memory  goes,  no  evidence  was  refused  which  was  offered 
at  the  trial ;  and  it  would  be  extremely  dangerous  to  grant  a  new  trial 
on  a  suggestion  that  the  party  will  make  out  a  better  case  on  a  second 
trial.  But  even  admitting  for  a  moment  the  additional  facts  which  have 
been  brought  forward,  no  answer  can  be  given  to  that  part  of  the  case 
relative  to  the  subsequent  promise,  for,  when  he  was  informed  at  Chester, 
by  the  plaintiff's  agent,  that  the  bill  had  not  been  paid,  he  said  <<  it  must 
be  paid ;"  now,  this  appears  to  me  to  be  an  admision  that  the  holder  had 
a  right  to  resort  to  him  on  the  bill. 

AsHHURST,  J. — On  the  facts  appearing  on  the  report,  I  am  clearly 
of  opinion  that  the  verdict  is  right.  It  does  not  appear  from  thence 
that  any  evidence  was  offered  to  prove  the  transaction  between  the  de- 
fendant and  Calvert,  But  even  admitting  that  such  proof  had  been 
given,  yet  I  do  not  think  it  clear  that  that  transaction  would  have  taken 
this  case  out  of  the  common  rule.  For  the  law  being  now  established 
that  notice  of  non-acceptance  of  a  bill  of  exchange  to  the  drawer  is  not 
necessary  where  the  drawee  has  no  effects  belonging  to  the  drawer  in  his 
hands,  every  person  must  be  supposed  to  know  the  law.  And  when  the 
plaintiff  found  that  the  drawees  of  this  bill  had  none  of  the  defendant's 
effects  in  their  hands,  he  knew  that  he  was  not  bound  by  law  to  give 
notice  of  the  non-acceptance.  He  was  not  bound  to  take  cognizance  of 
any  private  transaction  between  the  drawer  and  a  third  person  which 
did  not  appear  on  the  face  of  the  bill.  At  all  events,  the  other  ground 
affords  a  satisfactory  answer  to  this  application.  The  defendant's  subse- 
quent acknowledgment,  <^  that  the  bill  must  be  paid,''  amounts  in  point 
of  law  to  a  promise  that  it  *shall  be  paid,  and  does  away  the  r«520l 
necessity  of  considering  the  question  relative  to  the  want  of  L  J 
notice.  Therefore,  neither  on  the  one  ground  nor  the  other  does  there 
seem  to  be  any  reason  for  granting  a  new  trial. 

Orose,  J. — It  appears  on  the  facts  of  this  case,  as  reported,  that 
the  drawees  had  no  effects  belonging  to  the  defendant  in  their  hands, 
either  nt  the  time  when  the  bill  was  drawn  or  when  it  became  payable. 
Then  this  case  falls  within  that  of  Biokerdike  and  BoUman,  which  was 
well  considered.  But  it  has  been  endeavoured  to  take  this  case  out  of 
the  rule  there  laid  down,  by  saying  that  the  defendant  could  have  proved 
that  he  really  sustained  an  injury  in  consequence  of  not  receiving  notice 
of  the  non-acceptance  of  the  bill;  but  it  does  not  appear  upon  thd  report 
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that  any  such  evidence  was,  or  was  offered  to  be,  given ;  therefore  the 
facts  fail  him.  The  other  ground  is  also  decisive  against  granting  a  new 
trial ;  for  the  defendant's  subsequent  acknowledgment,  « that  the  bill 
must  be  paid/'  is  an  admission  bj  the  drawer  that  he  had  no  effects  in 
the  hands  of  the  drawees,  and  that  he  sustained  no  damage  for  want  of 
notice  that  the  bill  had  not  been  paid.  Bule  discharged. 


Ill ORR  V.   MAGINNIS. 

April  26,  1806.— E.    7  East,  359. 

This  was  an  action  by  the  payees  against  the  drawer  of  a  bill  of  ex- 
change, drawn  by  him  at  Demerara,  on  the  25th  of  January  1802, 
upon  Messrs.  Mullian,  Lennox,  &  Co.,  of  Liverpool,  for  d6172,  18«.  1<^., 
payable  at  ninety  days'  sight  to  the  plaintiffs  or  order ;  which  bill  the 
declaration  alleged  to  have  been  duly  presented  to  Mullian  &  Co.  for 
acceptance  on  the  19th  of  July,  1802,  and  refused  to  be  accepted,  and 
afterwards  when  it  became  due  and  payable  on  the  22d  of  October  1802, 
was  also  presented  for  payment,  and  refused  to  be  paid ;  and  thereupon 

r*62n  ^^^  ^^^^  ^*®  ^°  ^"®  ^^^^  ^^  ^^^  protested  for  *non-payment 
I-  -J  thereof;  of  which  premises  the  defendant  had  notice.  And  then 
it  averred,  that  at  the  time  of  making  the  said  bill,  and  from  thence 
until  and  at  the  time  when  the  same  was  so  presented  to  M.  &  Go.  for 
payment,  M.  &  Co.  had  not  any  effects  in  their  hands  of  the  defend- 
ant's, by  means  of  which  premises  the  defendant  became  liable  to  pay 
to  the  plaintiffs  the  sum  in  the  bill  specified,  together  with  interest, 
damages,  and  charges  thereon,  amounting  to  £272,  18s.  Id.,  when 
requested,  and  being  so  liable,  promised  to  pay,  &c.  There  were  also 
the  common  money  counts.     Plea,  non  assumpsit. 

At  the  trial  before  Lord  Ellenborough,  C.  J.,  at  the  sittings  after  last 
Term  at  Guildhall,  it  appeared  that  the  bill  in  question  had  been  drawn 
by  Maginnis,  the  captain  of  a  ship  engaged  in  the  African  trade,  on 
Mullian  &  Co.,  for  the  amount  of  stores  furnished  to  the  ship  at  Deme- 
rara. That  at  the  time  of  the  bill  drawn  the  defendant  had  effects  (but 
to  what  amount  did  not  appear)  in  the  hands  of  the  drawees,  but  in 
May  1802,  his  whole  balance,  amounting  then  to  iS116,  was  paid  to  him 
by  them,  having  then  no  notice  of  his  bill ;  and  in  July,  when  the  bill 
was  presented  for  acceptance,  and  up  to  the  22d  of  October,  when  it  was 
presented  for  payment  and  refused,  the  drawees  had  no  effects  of  the 
drawer  in  their  hands*  The  bill  was  noted,  but  not  protested  for  non- 
acceptance;  but  when  refused  payment  in  October,  was  regularly  pro- 
tested for  non-payment ;  but  no  notice  was  given  to  the  drawer  of  the 
non-acceptance,  he  not  being  then  to  be  found,  and  having  no  settled 
place  of  residence.  But  at  that  time  the  bill  was  in  the  hands  of  one 
of  the  subsequent  indorsees  to  whom  it  had  been  negotiated,  after  hav- 
ing been  indorsed  and  passed  off  by  the  plainti£& ;  which  indorsee  after- 
wards returned  the  bill  under  protest  to  the  plaintiffs,  and  received  from 
them  the  amount  of  it  with  the  expenses.     The  plaintiffs  were  non- 
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suited  at  the  trial  for  want  of  proving  a  protest  for  non-aceeptancO;  and 
for  want  of  notice  to  the  drawer  of  non-accept4ince. 

Taddy  now  moved  to  set  aside  the  nonsuit  and  have  a  new  trial,  and 
contended,  First,  That  a  protest  for  non-acceptaBce  was  not  necessary^ 
and  here  it  was  noted  for  non-acceptance,  *and  afterwards  pro-  r^cooT 
tested  for  non-pajrinent ;  which  is  sufficient.  [Lord  Ellenbo-  L  -J 
ROUGH,  C.  J. — It  has  been  expressly  decided  that  a  protest  for  non-ac- 
ceptance of  a  foreign  bill  of  exchange  is  necessary  to  be  proved.]  In 
Ooostrey  v.  Mead  it  was  considered  that  the  noting  should  be  at  the  time, 
yet  that  the  protest  might  be  drawn  up  at  any  time  afterwards ;  and  it 
was  competent  to  the  party  to  wait  till  the  time  of  payment  came,  and 
on  the  drawer's  refusal  to  pay  to  protest  altogether  for  non-payment. 
[Lord  Ellsnborough,  C.  J. — ^But  here  there  was  not  only  no  protest 
for  non-acceptance,  but  no  notice  of  it  to  the  drawer.]  Secondly,  No- 
tice of  non-acceptance  was  not  necessary,  because  it  appeared  that  the 
drawer  had  no  effects  in  the  hands  of  the  drawees  either  at  the  time 
when  the  bill  was  presented  for  acceptance  and  refused,  or  at  any  time 
afterwards  \  and  that,  according  to  Bickerdike  v.  Boliman,  Goodall  v. 
Dolley,  and  Bogers  v.  Stephens,  supersedes  the  necessity  of  notice,  and 
consequently  of  protest.  And  it  cannot  make  any  difference  that  the 
drawer  had  some  effects  in  the  drawee's  hands  when  the  bill  was  drawn, 
as  he  withdrew  them  afterwards  before  the  bill  could  be  presented,  of 
which  he  must  have  been  apprised,  and  therefore  could  receive  no  injury 
from  the  want  of  notice.  And  at  any  rate  the  want  of  notice  ought  not 
to  affect  the  plaintiffs,  who  had  not  the  bill  in  their  hands  at  the  time  of 
the  dishonour. 

Lord  Ellenbobough,  C.  J. — ^The  case  of  Bickerdike  v.  BoUman 
went  on  the  ground  that  the  drawer  had  no  effects  in  the  hands  of  the 
drawee  at  the  time  of  the  bill  drawn,  and  the  other  cases  followed  on 
the  same  ground ;  but  no  case  has  gone  the  length  of  extending  the 
exemption  further,  to  cases  where  the  drawee  had  effects  of  the  drawer 
in  his  hands  at  the  time  of  the  bill  drawn,  though  the  balance  might 
vary  afterwards,  and  be  turned  into  the  opposite  scale ;  and  I  know  that 
it  has  been  a  subject  of  regret  with  the  very  learned  person  who  was 
counsel  for  the  plaintiff  in  that  case,  that  the  old  rule  requiring  notice 
to  be  given  in  all  cases  to  the  drawer  of  the  non-acceptance  of  his  bill 
was  so  far  broken  in  upon.  But  I  shall  anxiously  resist  the  further 
extention  of  the  exemption.  The  case  is  different  when  there  are  no 
effects  of  the  drawer  in  the  *hands  of  the  drawee  at  the  time,  r^cCAo-i 
because  the  drawer  must  know  that  he  is  drawing  on  aecommo-  L  ^ 
dation  j  but  if  he  have  effects  at  the  time,  it  would  be  very  dangerous 
and  inconvenient,  merely  on  account  of  the  shifting  of  a  balance,  to 
hold  notice  not  to  be  necessary;  it  would  be  introducing  a  number  of 
collateral  issues  in  every  case  upon  a  bill  of  exchange,  to  examine  how 
the  account  stood  between  the  drawer  and  the  drawee,  from  the  time  the 
bill  was  drawn,  down  to  the  time  it  was  dishonoured.  'Ihe  holder  is  not 
bound  to  present  it  for  acceptance  till  due ;  but  if  he  do,  and  it  be  refused 
acceptance,  he  is  bound  to  give  notice  to  the  drawer,  in  order  that  he  may 
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take  the  necessary  measures  to  withdraw  his  effects  if  they  continTie  in 
the  drawer's  hands.  P£B  Curiam.     Rule  refused. 


IV.  — LEGGE  V.   THORPE. 

Feb.  9,  1810.— E.     12  East,  ITI. 

This  was  an  action  by  the  indorsee  of  a  foreign  bill  of  exchange 
against  the  drawer,  and  the  declaration  stated  the  bill  as  drawn  by  the 
defendant  in  Upper  Canada  on  the  26th  of  May,  1807,  on  C.  B.  Wyatt, 
at  one  month  after  sight,  for  £21,  payable  to  Alex.  Legge  or  order,  for 
value  received;  and  that  it  was  indorsed  by  A.  Legge,  the  payee,  to  Wm. 
Legge,  the  plaintiff,  and  afterwards  presented  to  Wyatt  for  acceptance, 
who  refused  to  accept  or  pay  the  same.  And  then  the  plaintiff  averred, 
that  at  the  time  of  making  the  bill,  and  from  thence  until  and  at  the  time 
when  the  same  was  so  presented  to  Wyatt  for  acceptance,  and  from  thence 
until  and  at  the  time  for  payment  thereof,  as  aforesaid,  he,  Wyatt,  had 
not  in  his  hands  any  effects  of  the  defendant,  nor  had  he  received  any 
I  consideration  from  the  defendant  for  the  acceptance  or  payment  by  him 
of  the  said  bill,  nor  hath  the  defendant  sustained  any  damage  for  or  by 
reason  of  his  not  having  notice  of  the  non-acceptance  or  non-payment  by 
Wyatt  of  the  said  bill ;  of  all  which  premises  the  defendant  had  notice, 
^""94.1  ^^  uieans  whereof,  and  according  to  *the  usage  and  custom  of 
L  -I  merchants,  the  defendant  became  liable  to  pay  to  the  plaintiff  the 
said  sum  of  £21,  &c. ;  and  in  consideration  thereof  promised,  &c. 

It  appeared  at  the  trial  before  Lord  Ellenborough,  C.  J.,  at  Guild- 
hall, by  the  evidence  of  Wyatt  the  drawee,  that  he  had  refused  to  accept 
the  bill  because  he  had  n'o  effects  of  the  drawer's  in  his  hands ;  but  it 
appeared  also  that  Wyatt  was  one  of  the  executors  of  a  Mr.  Weeks,  who 
died  in  Canada  leaving  property,  and  that  this  bill  had  been  drawn  in 
favour  of  A.  Legge  by  the  defendant,  in  consequence  of  the  defendant's 
having,  at  the  desire  of  the  executors,  employed  A.  Legge  to  do  some 
carpenter's  work  on  an  outbuilding  belonging  to  the  house  which  the 
defendant  had  rented  of  Weeks  before  his  death,  with  whom  he  had  made 
an  agreement  that  the  rent  reserved  was  to  be  laid  out  in  certain  improve- 
ments of  the  premises,  the  value  of  which  had  amounted  to  much  more 
than  the  rent :  but  Wyatt  having  come  to  this  country,  and  A.  Legge 
wishing  to  remit  the  money  to  his  brother  here,  the  bill  in  question  had 
been  drawn  in  the  expectation  that  Wyatt  would  discharge  it,  there  being 
sufficient  assets  of  the  testator.  Wyatt,  however,  disputed  the  existence 
of  assets  in  his  hands  to  answer  the  bill.  It  was  objected  on  the  part  of 
the  defendant  that  he  was  not  liable,  for  want  of  a  protest,  though  he 
had  no  effects  in  specie  in  the  hands  of  the  drawee,  but  only  (as  he  con- 
tended) a  reasonable  expectation  and  equitable  claim  to  have  the  bill 
accepted  and  paid ;  this  being  the  case  of  a  foreign  bill  of  exchange, 
which  by  the  custom  of  merchants  required  a  protest  at  all  events  to  ms^e 
the  drawer  liable.  But  Lord  Ellenborough,  C.  J.,  considering  that  a 
protest  was  not  necessary  in  the  case  of  a  foreign  bill  where  notice  of 
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the  dishonour  would  not  be  necessary  in  the  case  of  an  inland  bill,  over- 
ruled  this  objection^  and  a  verdict  was  taken  for  the  plaintiff,  reserving 
leave  to  the  defendant  to  move  to  set  it  aside  and  enter  a  non-suit,  if  the 
Court  should  be  of  opinion  that  there  ought  to  have  been  a  protest.  A 
rule  nisi  was  accordingly  obtained  for  this  purpose ;  against  which 

Garrow  and  F,  Pollock  now  showed  cause,  and  insisted  that  foreign 
and  inland  bills  of  exchange  stood  on  the  same  foot  in  *this  r^eoe-i 
respect :  the  protest  necessary  to  be  made  in  general  in  the  one  ^  J 
case,  and  the  notice  of  the  dishonour  to  be  giyen  in  the  other,  are  the 
same  thing  in  effect ;  the  protest  being  only  the  formal  and  accustomed 
manner  of  notifying  the  dishonour  of  the  bill ;  the  reason  is  the  same  in 
both  cases,  being  founded  on  the  supposition  that  the  drawer  has  effects 
in  the  hands  of  the  drawee,  and  therefore  to  enable  the  drawer  on  receiv- 
ing the  accustomed  notification  of  the  dishonour  to  withdraw  his  effects 
out  of  the  hands  of  the  drawee  as  speedily  as  possible.  Then,  if  there 
be  no  such  effects  in  hand,  there  can  be  no  more  reason  for  the  accustomed 
notification  of  the  dishonour  in  the  case  of  a  foreign  than  there  is  in  the 
case  of  an  inland  bill,  where  it  is  admitted  not  to  be  necessary.  And 
ihey  referred  to  Rogers  v.  Stephens,  2  T.  R.  713,  Gale  v.  Walsh,  5  T. 
R.  239,  and  Orr  v.  Maginnis,  7  East,  359,  as  establishing  or  Recognising 
the  uniformity  of  the  rule. 

Park  and  D,  PoUock,  for  the  defendant,  said  it  had  been  declared  to 
be  a  subject  of  regret  from  high  authority  that  the  old  rule,  requiring 
notice  of  the  dishonour  of  a  bill  by  the  drawee  to  be  given  in  all  cases 
to  the  drawer,  had  ever  been  broken  in  upon  ]  the  exception,  however, 
where  the  drawee  has  no  effects  of  the  drawer  in  his  hands,  is  too  well 
established  in  the  case  of  inland  bills  to  be  now  shaken ;  but  it  is  still 
not  too  late  (there  being  only  one  express  decision  by  the  Court  on  the 
point)  to  revert  back  to  the  old  rule  in  respect  of  foreign  bills,  which 
ought  to  be  governed  entirely  by  the  custom  of  merchants  recognised  in 
foreign  courts,  by  which  a  protest  is  always  held  necessary,  and  in  some 
of  them  the  protest  itself  is  made  evidence  of  the  facts  contained  in  it. 
In  the  case  of  Orr  v.  Maginnis,  the  modern  exception,  even  with  respect 
to  inland  bills,  was  narrowed )  and  now  it  is  settled  to  be  no  excuse  for 
not  giving  notice  of  the  dishonour,  that  the  drawer  had  no  effects  in  the 
drawee's  hands  at  the  time  when  the  bill  was  refused  acceptance,  if  he 
had  any  effects,  to  whatever  amount,  in  the  drawee's  hands  when  the  bill 
was  drawn.  [Batlet,  J. — That  case  did  not  proceed  upon  any  dis- 
tinction between  foreign  and  inland  bills  of  exchange.]  In  Walwyn  v. 
St.  Qaintin,  Bos.  &  Pull.  654,  Lord  C.  J.  Eyre  assigns  strong  reasons 
*why  notice  of  the  dishonour,  which  he  considered  to  be  part  of  r^ccn/*-! 
the  same  custom  of  merchants  which  created  the  duty,  and  which  L  -I 
is  therefore  peculiarly  applicable  to  the  protest  for  the  dishonour  of  a 
foreign  bill,  ought  never  to  be  dispensed  with ;  namely,  that  the  grounds 
of  such  dispensation  cannot  generally  be  known  to  the  holder  at  the  time 
of  the  omission  to  give  notice.  And  he  cautions  bill  holders  not  to  rely 
on  it  as  a  general  rule  that,  if  the  drawer  has  no  effects  in  the  acceptor's 
hands,  notice  is  not  necessary )  and  instances  several  cases  where  notice 
would  still  be  deemed  necessary.     It  is  impossible  in  the  present  case  to 
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Bay  tbat  no  inconvenience  could  have  resulted  to  the  defendant  from  the 
want  of  notice  through  the  accustomed  form  of  a  protest ;  for  he  would 
then  have  lost  no  time  in  seeking  his  indemnity  out  of  the  assets  of  the 
testator  in  America. 

Lord  Ellbnborough,  C.  J. — ^This  is  an  action  by  the  indorsee  against 
the  drawer  of  a  foreign  bill  of  exchange  which  was  refused  acceptance; 
and  the  question  is,  Whether  the  drawer  can  protect  himself  against  the 
payment  of  it  for  want  of  a  protest  ?  The  fact  is,  that  the  bill  was  not 
drawn  for  actual  value  in  the  hands  of  the  drawee,  and  yet  the  drawer 
was  not  altogether  unwarranted  under  the  circumstances,  in  expecting 
that  his  bill  might  be  honoured,  so  that  there  is  no  imputation  upon  him 
for  having  drawn  the  bill.  I  do  not  mean  to  say  that  actual  value  in  the 
hands  of  the  drawee  at  the  time  of  drawing  is  essentially  necessary  to 
entitle  the  drawer  to  notice  in  case  of  the  dishonour;  for  circumstances 
may  exist  which  would  give  a  drawer  good  ground  to  consider  that  he 
had  a  right  to  draw  a  bill  upon  his  correspondent;  as  where  he  had  con- 
signed effects  to  him  to  answer  the  bill,  though  they  may  not  have  come 
to  hand  at  the  time  when  the  bill  was  presented  for  acceptance.  But  the 
defendant  does  not  appear  to  have  stood  in  any  such  situation  as  would 
entitle  him^o  draw  this  bill ;  for  he  had  no  effects  at  the  time  in  the 
drawee's  hands,  nor  had  taken  any  means  to  furnish  him  with  any ;  and 
therefore  the  question  dryly  is,  whether  without  effects  in  hand,  or  that 
which  might  be  deemed  an  equivalent,  a  protest  were  necessary  in  this 
case,  being  that  of  a  foreign  bill.  But  it  has  already  been  decided  in 
r«fS271  ^^^  ^^^  ^^  Rogers  v.  Stephens  *not  to  be  necessary;  and  that 
I-  J  if  notice  to  the  drawer  of  non-acceptance  be  not  necessary,  for 
want  of  his  having  effects  in  the  hands  of  the  drawee,  neither  is  that 
special  mode  of  notifying  the  dishonour,  called  a  protest,  necessary.  I 
have  often  regretted  that  the  strict  general  rule  requiring  notice  of  the 
dishonour  to  be  given  was  departed  from  in  the  case  of  Bickerdike  v. 
Bollman,  on  account  of  the  drawer  having  no  effects  in  the  hands  of  the 
drawee;  because,  though  I  do  not  question  the  foundation  on  which  that 
distinction  rests,  after  the  sanction  which  it  has  since  received,  yet  I 
meet  with  continual  instances  of  inconvenience  resulting  in  practice  from 
it.  It  has  often  happened  to  me,  sitting  at  Nisi  Prius,  to  be  obliged  to 
take  an  account  between  the  parties,  in  order  to  see  whether  there  were 
any  and  what  funds,  or  more  properly  speaking,  whether  the  drawer  had 
probable  funds  left  in  the  drawee's  hands  to  answer  the  bill ;  whereas  if 
the  courts  had  adhered  to  the  original  simple  rule,  all  such  inquiries 
would  have  been  unnecessary,  and  no  doubt  would  have  existed  in  any 
case ;  for  in  every  action  upon  an  inland  bill  against  the  drawer,  the 
plaintiff  must  have  shown  notice  to.  him  of  the  dishonour;  and  in  every 
action  on  a  foreign  bill,  he  must  have  shown  a  protest.  In  Bickerdike 
V.  Bollman,  indeed,  the  Judges  did  not  merely  consider  it  as  a  case  of 
the  drawer  not  having  in  fact  value  in  the  hands  of  the  drawee  at  the 
time,  but  as  a  species  of  fraud  to  draw  a  bill  on  one  on  whom  he  knew 
that  he  had  no  authority  to  draw,  for  the  purpose  of  negotiating  it.  If 
one  party  draw  on  another  without  any  prospect  of  having  value  in  the 
other's  hands  to  answer  it^  he  knows  beforehand  that  his  bill  will  not  be 
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honoured ;  and  therefore  notice  oannot  be  necessary  to  tell  him  that 
which  he  mast  know  already,  not  only  that  he  had  no  yalae,  but  that  he 
could  have  none  which  could  warrant  bim  to  draw  the  bill.  Then  the 
case  of  Rogers  v.  Stephens  decided  that  there  was  no  difference  in  this 
respect  between  inland  and  foreign  bills.  Here  then  the  defendant  hay- 
ing drawn  the  bill  with  previous  knowledge  that  he  had  no  effects  in  the 
drawee's  hands,  and  that  his  bill  would  be  dishonoured,  no  protest  was 
necessary  to  give  him  notice  of  it. 

Grose,  J — The  cases  of  Bickerdike  v.  BoUman  and  Rogers  t.  Ste- 
phens, have  decided  the  present. 

♦Lb  Blanc,  J.— The  Court  in  Bickerdike  v.  Bollman,  consi-  r#KOQ-| 
dering  the  difficulty  of  giving  notice  of  the  dishonour  in  all  cases,  ^  -> 
(for  instance  where  the  drawer  himself  is  dead,  or  keeps  out  of  the  way 
and  cannot  be  found,)  as  a  reason  against  the  universality  of  the  rule, 
looked  to  the  reason  for  which  notice  was  required  to  be  given,  and 
therefore  laid  down  the  rule,  not  generally,  that  where  the  drawer  had 
no  effects  in  the  hands  of  the  drawee  at  the  time,  (which  perhaps  might 
turn  out  to  be  the  case  upon  a  future  settlement  of  accounts  between 
them,)  no  notice  of  the  dishonour  should  be  given ;  but  that  it  need  not 
be  given  where  the  drawer  must  have  known  at  the  time  that  he  had  no 
effects  to  answer  his  bill.  That  has  been  acted  upon  ever  since  in  the 
ease  of  inland  bills ;  and  in  Rogers  v.  Stephens  the  same  rule  was  held 
to  extend  to  foreign  bills ;  and  the  subsequent  cases  of  Gale  v.  Walsh^ 
and  Orr  v.  Magiunis,  were  in  effect  confirmatory  of  the  decision  in 
Rogers  v.  Stephens ;  for  the  effort  in  both  was  to  take  the  case  out  of 
the  general  rule,  by  showing  the  fact  that  the  drawer  had  no  effects  in 
the  hands  of  the  drawee.  There  may  perhaps  be  an  inconvenience  in 
adopting  a  rule  upon  this  subject  in  our  courts  which  is  not  acted  upon 
in  foreign  courts,  as  to  dispensing  in  these  cases  with  the  production  of 
a  protest;  if  any  subject  of  this  country  should  thereby  be  led  to  omit 
making  and  sending  out  a  protest,  in  order  to  charge  the  drawer  of  a 
foreign  bill  in  another  country;  but  that  would  only  take  place  where  it 
was  necessary  to  institute  proceedings  against  the  drawer  in  a  foreign 
court  which  did  not  adopt  our  rule,  and  is  an  inconvenience  which  must 
be  left  to  the  prudent  precaution  of  the  parties  iaterested  to  provide 
against. 

Batlbt,  J. — Before  the  case  of  Bickerdike  v.  Bollman,  the  applica- 
tion of  the  general  rule  to  all  cases  was  often  attended  with  great  injus- 
tice ;  for  persons  drew  bills  in  payment  of  just  debts  upon  others  in 
whose  hands  they  had  no  effects,  and  on  whom  they  had  no  right  to 
draw,  and  then  if  it  happened  that  they  did  not  receive  due  notice  of 
the  dishonour,  they  could  not  be  sued;  although,  in  fact,  they  had  suf- 
fered no  loss  from  the  want  of  such  notice.  To  remedy  this  the  rule 
was  laid  down  in  that  case,  that  where  the  drawer  had  no  effects  at  the 
♦time  in  the  hands  of  the  drawee,  and  could  have  no  reason  to  r«roqi 
believe  that  his  bill  would  be  honoured,  as  he  could  not  be  in-  ^  -I 
jured  for  want  of  notice  of  the  dishonour,  it  was  not  necessary  to  be 
given  by  the  holder.  The  same  rule  was  applied  to  foreign  bills  above 
twenty  years  ago,  in  the  case  of  Rogers  v.  Stephens;  and  has  prevailed 

Mat,  1854.-^24 


866  EOBS    ON    COMMERCIAL    LAW. 

ever  Bince.  It  was  acted  upon  in  Ghde  ▼.  Walsh;  for  at  first  it  did  not 
appear  there  that  the  drawer  had  no  effects  in  the  drawee's  hands,  and 
the  rule  for  a  nonsuit  was  made  absolute  in  the  first  instance,  for  want 
of  proof  of  a  protest  for  non-acceptance ;  but  it  was  afterwards  opened 
again  upon  a  suggestion  that  the  fact  of  there  being  no  effects  in  the 
drawee's  hands  at  the  time  would  appear  upon  the  Judge's  notes ;  that 
fact,  however,  did  not  appear  upon  the  report,  and  therefore  the  rule 
stood  for  entering  a  nonsuit.  But  the  opening  of  the  rule  shows  that  it 
was  then  fully  understood  that  if  there  had  been  no  effects  of  the  drawer 
in  the  hands  of  the  drawee  at  the  time,  the  want  of  a  protest  for  non- 
acceptance  would  have  been  no  bar  to  the  plaintiff's  recovery  against  the 
drawer.  Such  then  having  been  the  acknowledged  rule  ever  since  the 
case  of  Bogers  v.  Stephens,  and  that,  upon  a  matter  recurring  perhaps 
many  times  in  every  day,  and  where  the  rule  itself  is  calculated  to  fur- 
ther justice  between  the  parties,  it  would  be  attended  with  very  great 
inconvenience  if  is  were  now  to  be  altered.  Bule  discharged. 


v.— CLABIDGE  v.  DALTON. 

May  31,  1816.— E.    4  M.  &  S.  226.    Eng.  Com.  Law  Reps.  vol.  30. 

Assumpsit  upon  a  bill  of  exchange,  dated  29th  of  June  1814,  for 
JCSOO,  drawn  by  the  defendant  on  T.  Pickford,  payable  two  months  after 
date  to  Quarton,  or  order,  and  indorsed  by  Quarton,  and  by  several  mesne 
indorsements  to  the  plaintiff.     Plea,  non  assumpsit. 

At  the  trial  before  Lord  Ellenborougb,  G.  J.,  at  the  London  sittings 
r»fiaOT  ^^^  ^^  Hilary  Term,  one  point  was.  Whether  *the  defendant 
I-  J  was  entitled  to  notice  of  non-payment  f  as  to  which  the  facts 
were  these: — 

The  defendant  was  a  tradesman  in  the  country,  Pickford,  the  drawee, 
a  tradesman  in  London,  and  there  had  been  an  intercourse  of  some  years 
between  them  in  the  way  of  their  trades,  the  defendant  supplying  Pick- 
ford with  goods,  and  Pickford  giving  his  acceptances  in  payment  at  the 
end  of  each  year.  At  the  time  this  bill  was  drawn  nothing  was  due 
from  Pickford  to  the  defendant,  but  the  defendant  had  received  from  him 
an  unlimited  order  for  the  supply  of  goods,  under  which  he  had  furnished 
Pickford  with  about  £200  worth  of  goods,  and  at  the  time  when  the  bill 
became  due  with  about  £10  worth  more,  but  for  these  Pickford,  accord- 
ing to  the  usual  course  of  dealing  between  them,  was  not  liable  to  be 
called  upon  to  give  his  acceptance  until  the  end  of  the  year.  The  bill 
was  dishonoured  when  presented  to  Pickford  for  payment,  of  which 
notice  was  not  given  to  the  defendant  in  due  time.  And  it  was  objected, 
upon  the  authority  of  Thackray  v.  Blackett,  that  the  defendant  was 
entitled  to  notice. 

Another  point  was.  Whether  the  defendant  was  discharged  by  Britain 
and  Co.  having  given  time  to  Quarton,  the  payee  ?  as  to  which  the  facts 
were  these  : — Britain  and  Co.  were  bankers  at  Bipon,  and  indorsed  the 
bill  to  Hutton  and  Co.,  who  indorsed  it  to  the  plaintiff  for  valuable  con- 
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Bideration.  Upon  the  bill's  being  dishonoured^  the  plaintiff  returned  it 
to  Hutton  and  Co.,  and  Hatton  and  Co.,  about  the  13th  of  September, 
sent  it  to  Britain  and  Co.,  who  refused  to  take  to  it,  on  account  of  its 
being  sent  to  them  out  of  lime,  but  received  the  bill  at  the  desire  of 
Hutton  and  Co.,  for  the  purpose  of  obtaining  payment  for  them. 
Accordingly,  on  the  9th  of  September,  Britain  and  Co.  wrote  to  the 
defendant,  informing  him  the  bill  was  returned  to  them,  and  requesting 
payment  of  the  bill  and  expenses.  On  the  17th  they  wrote  to  Quarton 
the  following  letter : — <<  Sir, — We  haye  your  fayour  of  yesterday,  and 
are  sorry  it  is  not  in  your  power  to  take  up  the  dishonoured  bill.  The 
time  you  wished  us  to  hold  it  is  extremely  inconvenient  to  us;  however, 
rather  than  proceed  to  extremities,  we  have  requested  Mr.  F.  to  wait  on 
you,  to  whom  if  you  cannot  pay  in  banker's  paper  you  will  give  your 
draft  upon  London  at  ten  *days,  payable  to  some  friend  of  yours ;  rf^goi-i 
if  you  cannot  conveniently  trouble  a  friend,  we  will  take  it  l-  ^ 
payable  to  your  own  order.  Signed  Beitain  and  Co.''  Quarton 
accordingly  gave  a  bill  on  another  person  for  £300,  which  was  dishon- 
oured, and  paid  £2,  10s.  lid,  interest  and  expenses.  The  clerk  of 
Britain  and  Co.,  who  was  a  witness  for  the  defendant,  said,  that  if  the 
second  biU  had  been  paid,  Britain  and  Co.  would  have  delivered  up  the 
bill  in  question ;  and  that  they  considered  themselves  as  the  agents  of 
the  plaintiff.  There  was  a  verdict  for  the  plaintiff,  his  lordship  reserv- 
ing the  point  upon  the  notice.  Accordingly  a  rule  nisi  was  obtained  in 
the  last  Term  for  entering  a  nonsuit  upon  that  point;  but  the  other 
point  was  also  mentioned. 

And  now  the  report  having  been  read.  Park  and  Nolan  were  called 
upon  to  support  the  rule,  and  they  argued.  First,  That  the  defendant 
ought  to  have  had  notice  of  the  dishonour ;  for  here  he  had  effects  in 
the  drawee's  hands  both  at  the  time  of  drawing  the  bill  and  when  it  was 
refosed  payment,  and  there  were  mutual  dealings  between  them.  There- 
fore this  was  not  a  mere  drawing  upon  accommodation,  nor  was  the 
drawee  an  entire  stranger,  or  the  drawer  wholly  unwarranted  in  expecting 
that  it  might  be  honoured,  for  the  drawee  might  have  paid  it  and  set  it 
off  in  his  account.  And  where  a  drawer  has  any  effects,  no  matter  to 
what  amount,  in  the  drawee's  hands  at  the  time  of  the  drawing,  though 
he  has  none  when  the  bill  is  dishonoured;  or  where  it  may  turn  out 
only  upon  a  future  settlement  of  accounts  between  the  parties  that  he 
has  no  effects,  Legge  v.  Thorpe,  12  East,  177 ;  or  where  there  is  a  run- 
ning account  with  the  drawee  and  a  fluctuating  balance  between  them, 
Brown  v.  Massey,  15  East,  221 ;  or  a  bonft  fide  expectation  of  assets, 
Bucker  v.  Hiller,  16  East,  43 ;  or  where  he  has  no  assets  at  the  time  of 
drawing,  but  has  assets  before  the  bill  becomes  due,  Thackray  v.  Blackett, 
8  Campb.  N.  P.  C.  164 ;  in  all  these  cases  notice  is  necessary.  And  it 
has  frequently  been  a  subject  of  regret  to  the  Court,  that  the  rule  in 
Bickerdike  v.  BoUman,  1  T.  B.  405,  dispensing  with  notice,  was  ever 
laid  down,  and  as  frequently  said  that  it  ought  not  to  be  extended.  It 
makes  no  difference  that  this  defendant  could  *not  have  with-  r#g32-i 
drawn  his  effects  out  of  the  drawee's  hands,  for  this  is  not  the  ^  -I 
only  object  of  requiring  notice ;  and  if  he  could  not  withdraw  his  goodsj 
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at  least  notice  would  have  enabled  him  to  choose  whether  he  would  not 
desist  to  furnish  more.  Secondly,  The  defendant  is  discharged  by  the 
indulgence  given  to  Quarton  bj  Britain  and  Co. ;  for  if  Britain  and  Co. 
were  agents  of  the  plaintiff,  then  it  was  the  plaintiff's  own  act;  bufr 
admitting  that  they  were  not,  yet  if  they,  being  holders  of  the  bill,  once 
discharged  the  defendant,  his  responsibility  cannot  be  revived  by  shifting 
the  bill  into  the  plaintiff's  hands.      Boscow  y.  Hardy,  12  East,  434. 

Lord  Ellknborouoh,  C.  J. — ^The  Court  think  that  there  is  not  any 
occasion  to  trouble  the  other  side.  I  accede  to  the  proposition  that  where 
there  are  any  funds  in  the  hands  of  the  drawee,  so  that  the  drawer  has  a 
right  to  expect,  or  even  where  there  are  not  any  funds,  if  the  bill  be 
drawn  under  such  circumstances  as  may  induce  the  drawer  to  entertain 
a  reasonable  expectation  that  the  bill  will  be  accepted  and  paid,  the 
person  so  drawing  it  is  entitled  to  notice.  The  question  therefore  is, 
Whether  in  this  instance  there  were  any  funds  in  hand  at  the  time  of 
drawing  applicable  to  this  bill,  or  a  ground  of  reasonable  expectation  that 
when  the  bill  became  due  the  drawee  would  come  forward  and  pay  it  ? 
As  to  funds,  though  there  were  goods  of  the  defendant  in  the  drawee's 
hands  at  the  time  of  the  drawing,  yet  they  were  not  such  as  could  be 
properly  set  against  the  drawing.  And  as  to  any  reasonable  expectation 
that  the  bill  would  be  paid,  it  was  fleither  accepted,  nor  had  the  defen- 
dant any  claim  upon  the  drawee  to  have  it  honoured,  according  to  the 
due  course  of  credit  between  them,  until  the  end  of  the  year.  At  that 
time  he  would  have  been  entitled  to  draw,  whereas  this  bill,  which  is  at 
two  months,  became  due  on  the  1st  of  September;  it  was  drawn  there- 
fore in  anticipation  of  his  credit,  and  without  any  assurance  of  accom- 
modation. For  if  there  never  was  any  drawing  between  the  parties  but 
at  the  end  of  the  year,  or  accepting  of  bills,  how  shall  we  say  that  the 
defendant  was  authorized  to  entertain  a  reasonable  expectation  that  this 
bill  would  be  honoured  f  And  if  not,  this  falls  within  the  rule  laid 
j-j^cqqi  down  in  •Bickerdike  v.  Bollman,  and  notice  was  not  necessary. 
L  -■  Then  taking  it  that  the  defendant  is  not  entitled  to  notice,  we 
come  to  the  second  objection,  in  respect  of  which  I  cannot  find  that  the 
plaintiff  ever  authorized  Britain  and  Co.  to  give  time  of  payment,  so  as 
to  connect  him  with  that  act;  the  bill  was  indorsed  to  Britain  and  Co. 
as  to  any  other  indorsees,  and  without  a  special  authority  from  the  plain- 
tiff I  cannot  see  how  they  could  vary  his  rights. 

Lb  Blanc,  J. — Every  new  case  makes  one  regret  that  the  rule  in 
Bickerdike  v.  Bollman,  for  dispensing  with  notice,  was  ever  introduced ; 
but  while  that  rule  remains  we  must  act  on  it.  And  the  only  question 
here  is.  How  far  this  case  ranges  itself  within  the  cases  cited,  or  within 
Bickerdike  v.  Bollman  ?  I  perfectly  agree  that  it  is  not  necessary  that 
the  drawer  should  have  effects  or  money  in  the  hands  of  the  drawee, 
either  at  the  time  when  the  bill  is  drawn,  or  when  it  becomes  due.  For 
if  the  bill  be  drawn  in  the  fair  and  reasonable  expectation  that  in  the 
ordinary  course  of  mercantile  transactions  it  will  be  accepted  or  paid  when 
due,  the  case  does  not  range  itself  under  that  class  of  cases  of  which 
Bickerdike  v.  Bollman  is  the  first.  But  here  the  defendant  did  not  draw 
the  bill  with  any  reasonable  expectation  that  it  would  be  accepted  or 
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Tmidy  bat  od  the  contrarj,  with  a  pretty  clear  assaraDce  that  it  would  be 
dishonoured.  For  the  bill  was  not  drawn  in  the  ordinary  course  of  busi- 
ness, so  as  to  justify  an  expectation  that  it  would  be  paid;  and  therefore 
the  necessity  of  giving  notice  was  dispensed  with.  Upon  the  other  pointy 
the  act  of  Britain  and  Oo.  must  either  be  considered  as  the  act  of  the 
plaintiff,  or  as  not  capable  of  affecting  the  plaintiff's  rights.  Now  there 
is  not  any  evidence  that  it  was  his  act;  but  if  there  were,  giving  time  to 
the  payee  did  not  discharge  the  drawer. 

Batley,  J. — ^I  am  entirely  of  the  same  opinion.  The  case  of  Bick- 
erdike  v.  Bollman  has  established,  and  I  am  disposed  to  think  rightly, 
that  a  party  who  cannot  be  prejudiced  by  want  of  notice,  shall  not  be 
entitled  to  require  it.  But  this  rule  extends  only  to  cases  where  the 
party  has  no  effects,  or  is  not  likely  to  have  effects,  or  has  no  expectation 
that  he  will  have  any.  In  *all  other  cases  the  drawer  is  entitled  r^f^oA-i 
to  notice,  and  this  is  required  in  order  that  he  may  withdraw  ^  J 
forthwith  out  of  the  hands  of  the  drawee  such  effects  as  he  may  happen 
to  have,  or  may  stop  those  which  he  is  in  a  course  of  putting  into  his 
hands.  Now  here  Dalton,  as  between  himself  and  Pickford,  could  not 
but  conclade  that  Pickford  would  not  pay  the  bill  when  due,  and  that 
he  was  drawing  upon  him  without  aoy  reason  to  expect  that  he  would, 
unless  he  remitted  to  him  funds  for  the  purpose ;  because  he  knew  that 
he  had  no  right  to  draw  upon  him  before  the  end  of  the  year,  and  long 
before  that  he  has  notice.  At  the  period  when  the  bill  was  refused  pay- 
ment, Dalton  was  not  in  a  condition  to  have  taken  any  steps  against 
Pickford  so  as  to  derive  any  benefit  from  a  notice.  Therefore  it  seems 
to  me  that  this  case  ranges  itself  under  the  authority  and  within  the  rea- 
son of  Bickerdike  v.  Bollman,  and  so  the  defendant  is  not  entitled  to 
notice.  Then  as  to  the  second  point,  Whether  the  defendant  is  dis- 
charged by  the  indulgence  given  to  Quarton,  the  case  of  English  v.  Dar- 
ley  established  that  if  the  holder  agree  to  give  indulgence  for  a  certain 
period  of  time  to  any  one  of  the  parties  to  a  bill,  this  takes  away  his 
night  to  call  on  that  party  for  payment  before  the  period  expires,  and  not 
only  to  call  upon  him  but  upon  all  the  intermediate  parties,  for  otherwise 
if  he  were  to  oblige  them  to  pay  the  bill,  they  would  immediately  resort 
against  the  very  person  whom  the  holder  has  indulged,  which  would  be 
inconsistent  with  his  agreement.  Therefore,  if  he  gave  time  to  the  payee, 
he  cannot  call  on  the  endorsers.  But  this  rule  does  not  apply  to  a  party 
lower  down  on  the  bill;  as  if  the  fifth  indorsee  were  to  give  time  to  the 
last  indorser  for  six  months,  proposing  in  the  meanwhile  to  endeavour  to 
get  payment  from  the  indorsers  lower  down  on  the  bill,  this  might  well 
be  done ;  yet  according  to  the  argument  for  the  defendant,  all  the  prior 
indorsers  would  be  discharged  by  the  indulgence  given  to  a  subsequent 
indorser. 

Dampier,  J I  can  add  nothing  to  what  has  been  said.  I  am  per- 
fectly of  the  same  opinion.  Bule  discharged. 


''^Where  a  party  to  a  bill  is  entitled  to  due  notice  of  its  dishonour,  r^goRi 
he  is  discharged  firom  his  liability  by  the  want  of  notice,  although  he  ^        ^ 
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may  have  sustained  no  injnry  or  prejudice  from  the  omission.  The  case  of 
Dennis  v.  Morrice)  3  Esp.  158.  was  an  action  of  assumpsit  by  an  indorsee  of  a 
bill  of  exchange  against  the  drawer.  The  defendant  had  no  notice  of  the  non- 
payment of  the  acceptors.  It  was  ars^ued  for  the  plaintiff,  that  the  principle 
upon  which  notice  has  been  held  to  be  necessary  to  be  given  to  the  drawer 
was,  that  he  might  receiye  a  prejudice  from  the  want  of  notice,  as  he  might 
take  his  effects  out  of  the  hands  of  the  drawees ;  and  if,  therefore,  it  could  be 
shewn  that  no  prejudice  whatever  arose  to  the  drawer  from  the  want  of  notice, 
that  should  dispense  with  the  necessity  of  notice.  Evidence,  however,  to  this 
effect  was  rejected,  and  the  plaintiff  was  nonsuited.  Lord  Eenyon  observed, 
— "  I  cannot  hold  the  law  to  be  so.  The  only  case  in  which  the  notice  is  dis- 
pensed with  is,  where  there  are  no  effects  of  the  drawer  in  the  drawee^s  hands. 
This  would  be  extending  the  rule  still  farther  than  ever  has  been  done,  and 
opening  new  sources  of  litigation  in  investigating  whether  in  &ct  the  drawer 
did  receive  a  prejudice  from  the  want  of  notice,  or  not." 


WH£B£Y£B  A  PABTT  TO  A  BILL  18  ENTITLED  TO  HIS  BEMEDY  OTEB 
AGAINST  SOME  OTHEB  PABTY,  HB  IS  ENTITLED  TO  STBICT  NOTICE  OF 
ITS  DISHONOUB. 

I BBOWN  V-  MAFFET. 

Feb.  10,  1812.— B.    16  East,  216. 

This  was  an  action  by  the  plaintiffs,  as  indorsees,  against  the  defend- 
ant, as  indorser  of  a  bill  of  exchange  drawn  by  one  Wbitmarsh,  dated 
the  16th  of  April,  1809,  upon  Messrs.  Neave,  for  JESOO,  payable  to  the 
drawer's  own  order  two  months  after  date,  and  accepted  by  the  Neayes ; 
which  bill  was  afterwards  indorsed  by  Wbitmarsh  to  one  Fiander,  by 
whom  it  was  indorsed  to  the  defendant,  and  by  him  to  Cosier,  by  Cosier 
to  Woods,  and  by  Woods  to  the  plaintiffs.  At  the  trial  before  Baylet, 
J.,  at  the  last  Wiltshire  Assizes,  it  appeared  in  evidence  that  Wbitmarsh 
drew  the  bill  for  the  accommodation  of  Woods ;  that  he  had  no  effects 
in  the  hands  of  the  drawees ;  and  that  he  had  not  received  any  value  for 
r*5Bfil  ^^^  indorsement;  *that  Fiander,  Cosier,  and  the  defendant,  who 
L  J  had  in  like  manner  indorsed  the  bill  for  the  accommodation  of 
Woods,  had  not  received  any  value  for  their  indorsements.  Woods  had 
discounted  the  bill  with  the  plaintiffs,  who  were  bankers.  The  defendant 
knew  that  Cosier  had  received  no  value  for  his  indorsement,  but  it  was 
not  proved,  that  at  the  time  when  the  defendant  indorsed  the  bill  he 
knew  that  Wbitmarsh  the  drawer  had  no  effects  in  the  hands  of  the 
drawees.  The  plaintiffs  not  having  given  notice  to  the  defendant  of  the 
dishonour,  and  the  learned  Judge  thinking  such  notice  material  to  the 
defendant  with  respect  to  his  remedy  over  against  Woods,  directed  a 
nonsuit,  with  liberty  to  the  plaintiffs  to  move  to  set  it  aside  and  enter  a 
yerdict  for  the  amount  of  the  bill,  if  the  Court  thought  him  entitled  to 
recover  without  such  notice.  A  rule  nisi  was  accordingly  obtained  for 
this  purpose  in  Michaelmas  Term  last  by  PeU,  Serjt,  who  cited  the  cases 
of  De  Berdt  v.  Atkinson,  and  Sisson  v.  ThomUnson,  and  Corney  v.  Men- 
dez  Da  Costa. 

ButTQugh  and  Sdwyn  now  showed  cause  against  the  rulej  and  oon- 
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tended  that  the  indorser  of  the  bill,  not  knowing  that  in  its  original  fonn- 
ation  it  was  an  accommodation  bill,  was  entitled  to  notice  of  the  dishon- 
our, though  he  himself  had  not  given  or  received  value  for  it;  and  that 
the  cases  cited  did  not  dispense  with  the  notice  in  the  case  of  an  indorser; 
as  this  defendant  was,  not  knowing  that  it  was  an  accommodation  bill  in 
its  inception.  The  rule  as  to  notice  stands  on  a  different  foundation,  as 
it  respects  the  drawer,  and  as  it  respects  the  indorser.  The  necessity  of 
notice  to  the  drawer  proceeds  on  the  presumption  that  he  has  effects  in 
the  hands  of  the  drawee,  and  is  intended,  in  case  of  the  bill's  being  dis- 
honoured, to  give  the  drawer  an  opportunity  of  withdrawing  hb  effects 
from  the  drawee.  This  rule  prevailed  until  accommodation  paper  sprang 
up,  when  the  exception  was  established,  which  dispensed  with  such  notice 
where  the  drawer  had  no  effects  in  the  drawee's  hands  from  the  time  the 
bill  was  drawn  until  it  became  due.  The  exception  was  established  for 
the  first  time  by  a  solemn  decision  in  Bickerdike  y.  Bollman,  1  T.  R. 
405 ;  although  BuUer,  J.,  there  refers  to  a  case  in  which  he  had  before 
^decided  the  same  point  at  nisi  prius;  which  decision,  he  adds,  r^eqir-i 
had  been  acquiesced  in.  But  that  exception,  though  founded  in  L  J 
good  sense,  has  been  the  frequent  subject  of  regret  ever  since ;  by  Eyre, 
C.  J.,  in  Walwyn  v.  St.  Quintin,  2  Bos.  &  Pull.  654;  by  Lord  Alvan- 
ley,  in  Glegg  v.  Cotton,  8  Bos.  &  Pull.  241;  and  by  Lord  Ellenborough, 
in  Orr  v.  Maginnis,  7  East,  859.  In  the  latter  case  his  lordship  said, 
— «  The  case  of  Bickerdike  v.  Bollman  went  on  the  ground  that  the 
drawer  had  no  effects  in  the  hands  of  the  drawee  at  the  time  of  the  bill 
drawn ;  and  the  other  oases  followed  on  the  same  ground ;  but  no  case 
has  gone  the  length  of  extending  the  exemption  further  to  cases  where 
the  drawee  had  effects  of  the  drawer  in  his  hands  at  the  time  of  the  bill 
drawn,  though  the  balance  might  vary  afterwards,  and  be  turned  into  the 
opposite  scale ;  and  I  know  that  it  has  been  a  subject  of  regret  with  the 
very  learned  person  who  was  counsel  for  the  plaintiff  in  that  case,  that 
the  old  rule  requiring  notice  to  be  given  in  all  cases  to  the  drawer  of  the 
non-acceptance  of  his  bill  was  so  far  broken  in  upon ;  but  I  shall  anx- 
iously resist  the  further  extension  of  the  exemption.''  But  the  ground 
on  which  the  indorser  in  entitled  to  notice  is  thus  stated  by  Buller,  J.^ 
in  Tindal  v.  Brown,  1  T.  B.  170, — <<  The  purpose  of  giving  notice  is  not 
merely  that  the  indorser  should  know  that  the  note  is  not  paid,  for  he  is 
chargeable  only  in  a  secondary  degree ;  but  to  render  him  liable,  you 
must  show  that  the  holder  looked  to  him  for  payment,  and  gave  him 
notice  that  he  did  so.  There  is  no  prescribed  form  of  notice ;  yet  it 
must  import  that  the  holder  considers  the  indorser  as  liable,  and  expects 
payment  from  him,  that  he  may  have  hb  remedy  over  by  an  early  appli- 
cation." This  rule  requiring  notice  to  the  indorser  was  not  dispensed 
with  at  so  early  a  period  as  the  rule  requiring  notice  to  the  drawer. 
Lord  Eenyon,  in  Wilks  v.  Jacks,  Peake's  N.  P.  C.  202,  which  was  de- 
cided in  December,  1798,  says,  <<  That  the  rule  dispensing  with  notice 
extended  only  to  actions  brought  against  the  drawer;  the  indorser  was  in 
all  cases  entitled  to  notice,  for  he  had  no  concern  with  the  accounts 
between  the  drawer  and  acceptor."  The  first  case  where  notice  to  the 
indorser  was  dispensed  with  was  De  Berdt  v.  Atkinson^  2  H.  Bl.  386; 
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^^^oo-i  *but  the  question  there  arose  apon  an  inclorsecl  promissory  note, 
I-  -i  where  the  indorser  stands  in  the  place  of  the  drawer  of  a  bill  of 
exchange;  and  the  indorser  there  knew  at  the  time  of  the  insolvency 
of  the  drawer;  so  that  that  decision  was  a  mere  application  of  the  rule 
which  had  been  previously  laid  down  in  Bickerdike  v.  Bollman.  In  the 
case  of  Sisson  v.  Thomlinson,  Selwyn's  N.  P.  291,  which  followed,  it 
must  be  admitted  that  notice  to  the  indorser  of  a  bill  of  exchange  was 
dispensed  with;  but  that  decision  proceeded  principally  upon  the  know- 
ledge of  the  indorser  that  the  drawer  had  no  effects  in  the  hands  of  the 
drawee ;  which  does  not  exist  in  this  case.  The  Court,  therefore,  will 
not  deem  it  expedient  to  extend  the  dispensation  of  notiee  to  a  new  case, 
after  the  introduction  of  that  dispensation  in  any  case  has  been  so  much 
regretted. 

PeUf  Serjt.,  and  A.  Moorey  in  support  of  the  rule,  contended  that  there 
iras  not  any  valid  distinction  between  the  present  case  and  those  of  De 
Berdt  y.  Atkinson,  and  Sisson  v.  Thomlinson ;  and  that  the  mere  cir- 
cumstance of  want  of  knowledge  as  to  the  bill  having  been  originally  an 
accommodation  bill  was  not  material.  Bat  admitting  it  to  be  so,  the 
jury  might  have  inferred  from  the  facts  in  this  case  that  the  indorser  did 
know  that  the  drawer  had  no  effects  in  the  hands  of  the  drawee ;  for  it 
appeared  in  evidence  that  it  really  was  an  accommodation  bill ;  that  the 
defendant  had  given  no  value  for  it;  and  that  Oosier  had  declared,  in 
the  presence  of  the  defendant,  that  he  had  indorsed  the  bill  merely  for 
the  accommodation  of  Woods.  They  admitted  that  Smith  v.  Becket,  18 
East,  187,  was  the  case  of  an  accommodation  indorsement  where  notice 
had  been  held  necessary;  but  there  the  bill,  which  had  been  made  pay- 
able on  demand,  had  been  deposited  by  the  drawer  with  his  bankers  as 
a  security  for  six  months,  at  the  end  of  which  time  the  bankers  had  re- 
newed their  advances  without  the  knowledge  or  consent  of  the  indorser. 
Here,  they  eontendod,  that  there  being  express  proof  that  the  drawer 
drew,  and  that  the  defendant  indorsed  the  bill  without  value,  no  action 
could  be  maintained  by  the  latter  upon  the  bill,  whatever  other  remedy 
r*5391  ^^^^  ftgftinst  Woods  he  might  have.  *[Lord  Elusnbobouqb, 
^  Jo.  J.,  observed,  that  if  the  indorser  without  value  paid  the  bill, 
he  would  undoubtedly  have  a  remedy  over  either  upon  the  bill ;  (for  it 
did  not  appear  that  the  defendant  knew  that  the  acceptor  had  accepted 
without  consideration ;)  or  for  money  paid  to  the  use  of  the  person  to 
whom  he  lent  his  indorsement.  And  the  question  was  whether  the  de- 
fendant might  not  be  considered  as  a  co-surety  for  Woods ;  and  if  so, 
whether  he  was  not  entitled  to  notice  of  the  non-payment  by  the  acceptor, 
by  which  he  was  rendered  liable  to  the  holder,  in  order  to  pursue  his 
remedy  over  immediately  against  Woods.] 

Lord  Ellsnbobovqb,  C.  J.— The  doctrine  of  dispensing  with  notice 
of  the  dishonour  of  a  bill  (which  notice  is  generally  so  convenient  to 
commerce)  has  grown  almost  entirely  out  of  the  case  of  Bickerdike  v. 
Bollman;  and  though  there  may  have  been  previous  decisions  to  the 
same  effect  at  Nisi  Frius,  yet  none  had  been  brought  in  revision  before 
the  Court  till  that  case.  That  decision  dispensed  with  notice  to  the 
drawer  where  be  knew  beforehand  that  he  had  no  effects  in  the  hands  of 
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the  drawee,  and  had  no  reason  to  expect  that  the  bill  would  be  paid 
when  it  became  due.  But  that  exception  must  be  taken  with  some  re- 
strictions, which  since  I  sat  here  I  have  often  had  occasion  to  put  upon 
it;  as  where  a  drawer,  though  he  might  not  have  effects  at  the  time  of 
the  drawing  of  the  bill  in  the  drawer's  hands,  has  a  running  account 
with  him,  and  there  is  a  fluctuating  balanoe  between  them,  and  the 
drawer  has  reasonable  ground  to  expect  that  he  shall  have  effects  in  the 
drawee's  hands  when  the  bill  becomes  due :  in  such  cases  I  have  always 
held  the  drawer  to  be  entitled  to  notice,  because  he  draws  the  bill  upon 
a  reasonable  presumption  that  it  will  be  honoured.  Where  indeed  it  is 
a  mere  accommodation  bill,  without  assets  in  hand  or  any  expected,  no 
notice  to  the  drawer  is  necessary  according  to  tho  established  authorities; 
but  I  should  be  sorry  to  extend  the  doctrine  further.  It  is  said,  how- 
ever, that  I  extended  it  to  the  case  of  an  indorser  in  Sisson  v.  Thomiin- 
8on.  But  without  surrendmng  that  case,  the  circumstances  of  which 
were  different  from  the  present,  and  may  make  it  at  least  more  question- 
able; here  it  is  clear  that  the  defendant  had  no  knowledge  *of  r^ec^n-i 
the  acceptor's  having  no  assets  of  the  drawer  in  his  hands,  and  L  -i 
that  the  drawer  put  his  name  to  it  merely  as  a  eo-surety  for  Woods;  and 
therefore  when  it  was  dishonoured,  it  became  most  material  to  the  de- 
fendant that  he  should  have  had  notice  in  order  to  enable  him  to  pro- 
ceed against  Woods,  for  whom  he  was  in  substance,  though  not  in  form, 
a  surety;  for  if  he  had  no  notice,  he  might  lose  his  benefit  of  reimburse- 
ment against  Woods,  who  had  received  the  money  upon  the  security  of 
the  defendant  I  therefore  think  that  the  nonsuit  was  proper  for  want 
of  such  notice. 

Gboss,  J.,  concurred. 

Baylbt,  J. — I  am  of  the  same  opinion.  The  foundation  of  Mr.  J. 
Buller's  opinion  in  Bickerdike  v.  Bollman  was  this,  that  the  drawer, 
having  no  assets  in  the  drawee's  hands,  could  not  be  injured  by  the  non- 
payment of  the  bill,  or  the  want  of  notice  that  it  had  been  dishonoured : 
and  that  is  true  as  against  the  drawer;  but  as  against  an  indorser,  who 
is  not  the  party  to  provide  for  taking  up  the  bill  in  the  first  instance^ 
and  who  has  a  remedy  over,  the  want  of  notice  is  an  injury  to  him.  In 
Comey  v.  Mendez  Da  Costa,  1  Esp.  N.  P.  C.  802,  it  would  have  been 
a  fraud  in  the  indorser  to  call  upon  the  maker  of  the  note,  because  before 
it  became  due  the  maker  had  deposited  offsets  in  his  hands  to  answer  the 
amount  of  his  indorsement,  and  therefore  he  had  no  right  to  complain  of 
the  want  of  notice.  But  in  this  case,  if  the  defendant  had  had  notice  of 
the  non-payment  at  the  time,  he  would  have  been  enabled  to  call  upon 
Woods  immediately.  The  case  of  Smith  v.  Beoket  has  established  that 
a  party  does  not  waive  his  right  to  notice  by  lending  his  indorsement  as 
a  security  to  enable  the  drawer  to  raise  money  on  it. 

Bule  discharged. 
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[•541]  *II.— CORY   V.    SCOTT. 

Jane  3, 1820— E.    3  B.  ft  Al.  619.    Eng.  Com.  Law  Reps.  vol.  5. 

Assumpsit.  The  plaintiff  were  indorsees  of  the  following  bill  of 
exchange  drawn  by  the  defendant,  and  dated  March  6,  1819: — « Three 
months  after  date  pay  to  my  order  the  sum  of  two  hundred  and  twelve 
pounds  sixteen  shillings  and  sixpence,  for  machinery. — G-.  Soott.  To 
Mr.  John  Gordon,  17  Finch  Lane,  Comhiil.'^  The  bill  having  been 
accepted  by  Gordon,  was  indorsed  by  the  defendant  to  B.  Lough  and 
Co.,  and  by  them  to  the  plaintifb. 

It  appeared  upon  the  trial  before  Abbott,  C.  J.,  at  the  London  sit- 
tings after  last  Michaelmas  Term,  that  the  bill  was  drawn  for  the  accom- 
modation of  Lough  and  Co.,  and  that  neither  the  defendant  nor  Lough 
and  Co.  had  any  effects  in  the  hands  of  Gordon  the  acceptor,  who  was  a 
stranger  to  the  defendant,  and  had  accepted  the  bill  solely  for  the  accom- 
modation of  Lough  and  Co.  No  notice  of  the  dishonour  of  the  bill  was 
given  to  the  defendant.  The  declaration,  after  stating  the  default  of 
Gordon  the  acceptor  to  pay  the  bill  when  due,  contained  an  averment, 
as  follows:  <^of  which  said  several  premises  the  defendant  afterwards,  to 
wit,  &c.,  had  notice.'' 

These  facts  having  appeared,  the  Lord  Chief  Justice  was  of  opinion 
that  the  plaintiff  must  be  nonsuited,  in  consequence  of  no  notice  having 
been  given  of  the  dishonour  of  the  bill.  Gum^,  in  last  Hilary  Term, 
in  pursuance  of  leave  reserved  to  him  at  the  trial,  moved  to  set  aside  this 
nonsuit  and  to  enter  a  verdict  for  the  plaintiff,  on  the  ground  that  notice 
was  not  in  this  case  necessary;  and  he  cited  Bickerdike  v.  BoUman,  1 
T.  B.  405,  and  Walwyn  v.  St.  Quintin,  1  B.  &  P.  652. 

Reader  now  showed  cause.  It  is  not  necessary,  perhaps,  to  discuss 
the  question  whether  in  this  case  notice  of  dishonour  was  requisite;  for 
by  the  form  of  the  declaration  the  plaintiffs  have  made  it  incumbent  on 
themselves  to  prove  it^  for  they  have  expressly  stated  that  the  defendant 
had  notice.  In  Orr  v.  Maginnis,  7  East,  359,  and  Legge  v.  Thorpe,  12 
East,  171,  which  were  both  cases  where  the  necessity  of  notice  was 
sought  to  be  dispensed  with,  special  averments  were  introduced  into  the 
r«5421  ^^^^^^^^^^'^  ^^^  ^^^^  purpose.  A  party  must  declare  either  *ac- 
I-  -'  cording  to  the  fact  or  the  legal  effect:  but  neither  is  done  here; 
for  the  want  of  effects  in  the  acceptor's  hands  amounts  to  an  excuse  for 
not  giving  notice,  but  not  to  notice.  The  case  of  Beeson  v.  Pigott,  Bay- 
ley  on  Bills,  187,  ed.,  Barnes,  seems  to  have  gone  on  this  principle. 
There  the  proof  that  the  drawer  could  not  be  found,  which  would  be  a 
valid  excuse  for  non-presentment,  was  held  not  to  be  sufficient  in  a  case 
where  the  declaration  contained  an  averment  of  presentment.  The  proof 
of  a  subsequent  promise  is  sufficient;  for  that  affords  evidence  of  the 
truth  of  all  the  allegations  in  the  declaration  being  tantamount  to  an  ad- 
mission by  the  party.  As  to  the  necessity  of  notice  of  dishonour  in  this 
case,  it  may  be  observed  that  the  decision  in  Bickerdike  v.  BoUman  has 
been  much  regretted.    The  Court  will  not  therefore  feel  inclined  to  ex- 
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tend  it.  The  present  case  does  not  come  within  it.  In  Bickerdike  v. 
Bellman  no  possible  detriment  could  arise  to  the  drawer  from  the  want 
of  notice  -,  bnt  here  much  damage  might  result  from  it,  for  the  drawer 
has  in  this  case  a  remedy  over  against  Lough  and  Co.  Besides,  although 
he  knew  that  he  had  no  effects  in  Gordon's  hands,  it  does  not  appear 
that  he  knew  that  Lough  and  Co.  had  not;  and  if  he  had  a  reasonable 
expectation  that  the  bill  when  presented  would  be  paid,  either  from  the 
funds  of  Lough  and  Co.  or  his  own,  it  is  sufficient  to  entitle  him  to 
notice  of  dishonour.  It  must  be  admitted  that  it  is  difficult,  if  not  im- 
possible, to  distinguish  this  case  from  that  of  Walwjn  v.  St.  Quintin; 
but  that  case  requires  further  consideration. 

Gumey  and  Tindaly  in  support  of  the  rule.  The  cases  of  Orr  y. 
Maginnis  and  Thorpe  v.  Legge  are  not  decisive  upon  the  point  for  which 
they  are  cited.  In  those  cases  special  averments  were  introduced ;  but 
that  does  not  show  those  special  averments  to  have  been  necessary.  In 
Lundie  y.  Bobertson,  7  East,  231,  the  declaration  contained  all  the 
averments  of  presentment,  &c. ;  and  the  plaintiff  recovered,  although  no 
proof,  except  a  subsequent  promise  to  pay  the  bill,  was  given  in  evidence. 
Here  notice  was  unnecessary ;  and  the  rule  is,  that  where  an  allegation 
18  unnecessary  it  may  be  struck  out,  and  needs  not  be  proved ;  and 
Boulager  y.  Talleyrand,  2  Esp.  650,  is  an  authority  expressly  in  point. 
As  to  the  other  point,  •where  a  drawer  having  no  effects  in  the  r^e^o-i 
acceptor's  hands  draws  upon  him,  he  cannot  have  any  reasonable  L  J 
expectation  that  the  bill  will  be  paid,  and  therefore  it  is  useless  to  give 
him  notice  of  it.  This  was  decided  in  Bickerdike  v.  Bollman.  The 
case  of  Walwyn  v.  St.  Quintin  is  precisely  in  point,  and  is  a  stronger 
case  than  the  present ;  for  there  the  person  in  whose  favour  the  bill  of 
exchange  was  drawn  had  effects  in  the  drawer's  hands :  here,  neither 
the  defendants  nor  Lough  and  Co.  had  any  effects  in  the  hands  of 
Gh>rdon. 

Abbott,  C.  J — ^I  am  of  opinion  that  in  this  case  the  nonsuit  was 
right.  It  has  been  held  that  the  drawer  of  a  bill  who  has  no  effects  in 
the  bands  of  the  acceptor,  and  who  has  no  right  upon  any  other  ground 
to  expect  that  the  bill  will  be  paid,  is  not  entitled  to  notice  of  its  dis- 
honour ;  and  that,  for  this  reason,  because  the  facts  show  that  he  must 
have  known  that  the  bill  when  presented  would  not  be  paid.  That 
decision,  which  substituted  knowledge  for  notice,  I  have  always  regretted 
because  it  introduced  nice  distinctions  into  the  law,  instead  of  adhering 
to  a  plain  and  intelligible  rule.  This  case,  however,  is  very  different. 
The  ground  for  the  former  decision  was,  that  if  notice  had  been  given, 
there  would  still  have  been  no  person  to  be  found  upon  whom  the  party 
to  whom  notice  was  omitted  to  be  given  might  call  for  the  money;  but 
here,  at  least  one,  and  perhaps  two  persons,  are  in  that  situation.  For 
the  defendant  might  have  called  on  Lough  and  Co.  to  pay  the  money, 
and  I  think  too,  that  he  might  have  called  upon  the  acceptor,  Gordon, 
to  do  so.  It  is  not  necessary,  howeyer,  to  decide  that  question,  because 
his  having  it  undoubtedly  in  his  power  to  call  upon  Lough  and  Co.  is 
quite  sufficient  to  distinguish  this  case  from  Bickerdike  v.  BoUman. 
Thne  is,  boweyer,  great  difficulty  in  distinguishing  it  from  Walwyn  y.  St. 
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Qaintin.  But  I  must  say  that  I  cannot  assent  to  the  law  there  laid  down  5 
for  if  notice  had  in  that  case  been  given  to  the  drawer,  he  n?ight  have 
had  his  remedy  over  against  a  third  person.  As  I  have  always  thought 
that  it  would  have  been  better  never  to  have  considered  knowledge  as 
equivalent  to  notice,  I  cannot  consent  to  carry  the  law  one  step  further. 
I  think,  therefore,  that  the  present  nonsuit  was  right. 
r*6441  *J^'A.YLET,  J. — If  the  drawer  could  have  been  protected  by 
L  -■  want  of  notice  in  a  case  where  the  giving  of  such  notice  could 
have  been  of  no  use  to  him,  it  would  have  been  contrary  to  the  principles 
of  law.  The  case  of  Bickerdike  v.  Bollman  is  therefore  a  right  decision; 
but  wherever  the  drawer  can  show  that  the  want  of  notice  may  produce 
any  detriment,  the  case  will  be  very  different.  Where  he  has  no  effects 
in  the  hands  of  the  acceptor,  that  is  primft  facie  evidence  that  he  will 
not  be  injured  by  the  want  of  notice;  but  that  prim&  facie  presumption 
may  be  rebutted ;  and  if  the  drawer  can  show  actual  prejudice,  it  takes 
it  out  of  the  case  of  Bickerdike  v.  Bollman.  One  test  is  this ;  suppose 
the  drawer  to  pay  the  bill,  has  he  any  remedy  over  against  a  third  per- 
son ?  In  the  case  of  Bickerdike  v.  Bollman  he  had  none ;  but  here,  if 
the  defendant  had  paid  the  bill,  he  would  clearly  have  had  a  remedy  over 
against  Lough  and  Co.,  because  they  impliedly  undertook  to  indemnify 
him ;  and  he  would  also,  as  it  seems  to  me,  have  had  a  remedy  over 
against  the  acceptor.  The  case  of  Walwyn  v.  St.  Quintin  is  very  similar 
to  the  present,  and  I  am  not  sure  that  it  can  be  distinguished  from  it. 
That  case,  however,  is  inconsistent  with  the  decision  in  Brown  v.  Maffey. 
In  that  case  all  the  parties  to  the  bill  previous  to  Woods  were  accommo- 
dation parties ;  yet  there  the  defendant,  who  was  one  of  them,  was  pro- 
teoted  by  want  of  notice,  in  consequence  of  such  notice  being  held  to  be 
material  to  him  with  respect  to  his  remedy  over  against  Woods.  That 
decides  the  present  case.  Besides,  it  may  also  be  contended,  that  the 
drawer  in  this  case  might  fairly  expect  that  Lough  and  Go.  had  funds  in 
the  drawer's  hands ;  and  in  that  case  it  would  be  very  hard  to  hold  that 
he  might  be  called  upon,  without  any  previous  notice,  to  pay  the  bill  at 
any  time  within  six  years,  and  after  all  his  transactions  with  Lough  and 
Co.  were  at  an  end.  On  the  other  point,  I  am  inclined  to  think  that  it 
is  incumbent  on  the  plaintiffs  to  allege,  in  their  declaration,  the  want  of 
effects,  in  order  to  excuse  notice.  If  notice  be  averred  to  have  been 
given,  it  seems  to  me  it  ought  to  be  proved;  and  the  proof  of  circum- 
stances which  excuse  the  giving  of  notice,  does  not  seem  to  be  ad  idem 
with  such  an  averment.  Possibly,  however  it  might  be  considered  that 
such  circumstances  would  be  evidence  of  notice,  inasmuch  as  they  would 
r*5451  *^  evidence  that  the  party  knew  the  bill  would  be  dishonoured, 
t-  J  It  is  not  necessary,  however,  to  decide  that  question^  as  I  am 
clearly  of  opinion  that  a  notice  in  this  case  was  requisite. 

HoLROTD,  J. — I  am  of  the  same  opinion.  The  universal  rule  which 
prevailed  until  the  decision  of  Bickerdike  v.  Bollman,  was,  that  notice 
of  dishonour  must  be  given  to  the  drawer  within  a  reasonable  time,  in 
order  that  he  might  have  recourse  to  such  remedy  against  any  other  per- 
son as  the  law  would  give.  In  that  case,  however,  the  necessity  of 
giving  such  notice  was  dispensed  with,  upon  the  ground  that  there  no 
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possible  detriment  could  arise  to  tlie  dk^wer  from  want  of  notice,  which 
circamstance  was  adverted  to  by  Bailer,  J.,  in  his  judgment.  That  case 
has  been  also  considered  as  proceeding  on  the  ground  of  fraud,  and  it  is 
put  upon  that  ground  by  Lord  Alvanley,  and  by  Heath  and  Chambre; 
Justices,  in  Glegg  v.  Cotton,  3  B.  &  P.  242,  which  was  subsequent  to  the 
decision  of  Walwyn  t.  St.  Quintin,  If  a  party  has  no  effects  in  the 
drawee's  hands,  and  has  no  reason  to  expect  that  the  bill,  when  presented, 
will  be  paid,  he  is  not  to  expect  notice  to  be  given.  And,  besides,  his 
knowledge  of  the  fact  that  the  bill  will  be  dishonoured,  is  evidence  from 
whence  a  jury  might  presume  that  he  had  notice.  And,  therefore,  either 
upon  the  ground  of  fraud  or  of  knowledge,  the  case  of  Bickcrdike  v. 
Bollman,  may  be  supported.  But  neither  of  those  grounds  apply  here. 
For  here  the  party  who  has  only  lent  his  name  as  a  surety  is  guilty  of 
no  fraud,  and  the  want  of  notice  may  be  of  the  greatest  importance  to 
him,  by  preventing  him  from  having  recourse  to  the  persons  in  favour  of 
whom  he  drew  the  bill.  It  seems  to  me,  therefore,  that  in  this  case  the 
general  rule  of  law  ought  to  prevail.  As  to  the  other  point,  I  think  that 
where  a  person  draws  on  his  own  account,  and  at  the  same  time  knows 
that  the  bill,  when  presented,  will  be  dishonoured,  the  general  allegation 
of  notice,  as  in  this  declaration,  would  be  sufficient.  It  is  not,  however, 
necessary  to  decide  that  point  in  this  case,  inasmuch  as  it  is  quite  clear 
that;  upon  the  first  point,  our  judgment  must  be  for  the  defendant. 

Rule  discharged. 


*1.  The  rule  of  law  in  Scotland  is  the  same  as  that  of  England,  thatr^g^g-. 
where  a  bill  is  not  duly  negotiated  recourse  against  the  drawer  is  lost,  ^  ■* 
although  he  may  have  suffered  no  prejudice  from  the  want  of  due  negotiation, 
and  that  the  only  exception  to  this  rule  is  where  the  drawer  has  no  effects  in 
the  hands  of  the  drawee.  Lord  Kilkerran  thus  shortly  reports  the  case  of 
Littlejohn  v.  Allan,  Dec.  12,  1746 : — "  Where  a  bill  was  not  duly  negotiated,  by 
the  porteur's  omitting  to  present  it  in  due  time  for  acceptance,  recourse  was 
refused  notwithstanding  the  reply,  that  the  drawer  suffered  no  prejudice — ^the 
person  drawn  upon  bein?  to  this  hour  unquestionably  solvent."  Lord  Kilker- 
ran adds, — '*  That  reply  is  never  admitted  but  where  the  drawer  has  no  effects 
in  the  hands  of  the  person  drawn  upon." — Kilkerran's  Decisions,  p.  76. 

2.  In  the  case  of  Langley  v.  Hogg,  June  17,  1748,  a  bill  dated  17th  March 
1744,  and  payable  45  days  afler  date,  was  protested  for  non-payment  on  the 
5th  of  May  by  the  indorsee,  who  then  brongnt  an  action  of  recourse  against 
the  payee  and  indorser.  The  defender  pleaded  that  the  bill  was  not  duly 
negotiated,  in  respect  that  the  45  days  had  elapsed  upon  the  30th  of  April,  and 
that  the  last  day  of  grace  was  the  third  of  May,  and  that  yet  the  protest  for 
non-payment  was  not  taken  till  the  5th.  The  pursuer  replied,  that  the  defender 
SQStained  no  damage  from  the  omission  to  protest  sooner,  because  the  acceptor 
had  become  bankrupt  upon  the  25th  of  April,  five  days  before  the  day  of  pay- 
ment, and  that  this  was  notified  by  the  London  Gazette,  and  was  known  to  the 
defender,  who  had  advised  his  correspondent  to  take  up  the  bill  supra  protest  for 
his  honour.  In  support  of  this  plea  he  argued,  that  although  it  might  be  true 
that  the  person  against  whom  recourse  was  sought  was  not  bound  to  instruct 
damage  from  an  undue  negotiation,  yet  it  was  a  different  case  where  it  was 
instructed  that  he  could  have  suffered  none.  The  judgment  of  the  Court  is 
thus  reported  by  Lord  Kilkerran  j — **  It  was,  notwithstanding,  found,  'That  no 
recourse  lay,  the  bill  not  having  been  protested  in  due  time,'  on  the  following 
grounds : — That  as  there  was  one  post  lost  in  protesting  and  notifying  the  di^ 
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Honour,  some  effecU  of  the  acceptor's  may  in  that  time  have  been  discovered 
in  Scotland,  which  the  defender  himself  might  have  got  possessed  of.  Secondly, 
That  were  the  defender  found  liable  as  indorser,  he  would  have  his  recourse 
against  the  drawer ;  and  it  is  a  damage  to  be  subject  to  the  same  litigation 
over  again  with  him,  Whether  the  bill,  not  protested,  affords  recourse  ?  And 
Tertio,  As  the  defender  cannot  be  certain  but  that  the  drawer,  who  is  no  party 
to  the  present  question,  may  ouidify  an  actual  damage,  he  cannot  be  obliged 
to  submit  to  that  uncertainty.  Lord  Kilkerran  then  adds  the  following  note  : 
— ti  N.  B.— Though  it  be  a  good  reply  to  a  drawer  objecting  undue  negotiation, 
i^f.MPj'i  That  he  had  no  *effects  in  the  person's  hands  on  whom  he  drew,  yet  it 
L  ^^' J  is  DO  good  reply  to  an  indorser  who  is  not  supposed  to  have  any  effects 
in  the  hands  of  the  person  on  whom  the  bill  is  drawn. 


THE  HOLDER  OF  A  BILL  WHO  HAS  NOT  GIVEN  NOTICE  OF  ITS  DISHONOUR 
TO  ONE  OF  THE  ANTECEDENT  PARTIES  TO  IT,  MAT  AVAIL  HIMSELF  OF 
THE  NOTICE  GIVEN  TO  THE  PARTY  BY  ONE  OF  THE  OTHER  PARTIES  TO 
THE  BILL. 

CHAPMAN   V.    KEANE. 

May  7, 1835.— B.    3  Ad.  k  £1.  193.    Eng.  Com.  Law  Beps.  vol.  30. 

Assumpsit  bj  indorsee  against  drawer  of  a  bill  of  exchange,  averring 
in  the  usual  form  presentment  to  the  drawee,  non-payment  by  him,  and 
notice  to  the  defendant.  Plea, — ^That  the  defendant  had  not  due  notice 
of  non-payment  by  the  drawee,  tendering  issue  thereupon.  Joinder. 
On  the  trial  before  Tindal,  G.  J.,  at  the  Guilford  Summer  Assizesy 
1884,  it  appeared  that  the  plaintiff  had  indorsed  the  bill,  before  it  was 
due,  to  one  Wiltshire,  who  left  it  with  the  plaintiff's  clerk  in  order  that 
it  might  be  presented  at  maturity  to  the  drawee.  It  was  dishonoured 
upon  presentment,  whereupon  the  plaintiff's  clerk  gave  notice  to  the  de- 
fendant; the  notice  was  regular  in  all  respects,  except  that  the  clerk 
gave  it  in  the  name  of  the  plaintiff,  the  indorsee,  and  not  of  Wiltshire. 
The  plaintiff  afterwards  took  up  the  bill  from  Wiltshire.  It  was  objected 
that  notice  ought  to  have  been  given  by  the  holder  of  the  bill,  whereas 
the  holder,  at  the  time  of  the  notice,  was  Wiltshire.  His  lordship  being 
of  this  opinion,  nonsuited  the  plaintiff.  In  Michaelmas  Term  last,  Law 
obtained  a  rule  to  show  cause  why  the  nonsuit  should  not  be  set  aside, 
and  a  verdict  be  entered  for  the  plaintiff. 

Thenger  and  Plati  showed  cause  (May  6th.)  In  Tindal  v.  Brown,  1 
T.  E.  167,  it  was  held,  that  notice  of  dishonour  must  be  given  by  the 
actual  holder;  and  the  reason  is,  that  the  party  to  whom  the  notice  is 
r*fi481  ^^^^^  ought  to  know  where  the  *bill  is,  that  he  may  take  it  up; 
L  J  and  he  is  entitled  to  warning  that  the  holder  looks  to  him.  Lord 
Eldon  laid  down  the  same  rule  in  Ex  parte  Barclay,  7  Yes.  597.  The 
decisions  in  Hartley  v.  Case,  4  B.  &  G.  339,  and  Solarte  v.  Palmer, 
which  establish  that  information  of  the  fact  of  dishonour  must  be  given 
in  the  notice,  show  the  importance  of  the  rule,  that  the  party  in  whose 
hands  the  bill  was  when  dishonoured  should  be  the  party  to  give  the 
notice.     In  Stewart  y.  Eennett;  2  Campb.  177;  Lord  Ellenborough  ruled 
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to  that  effect.  His  words  are,  <<  the  notice  must  come  from  the  person 
who  can  give  the  drawer  or  indorser  his  immediate  remedy  upon  the  bill ; 
otherwise  it  is  merely  an  historical  fact/'  It  is  tme  that,  in  Bosher  v. 
Kieran,  4  Campb.  87,  it  was  held  that  notice  by  the  acceptor  to  the 
drawer  was  enough;  and  in  Jameson  v.  Swinton,  2  Gamp.  878,  and  Wil- 
son Y.  Swabey,  1  Stark.  N.  P.  C.  84,  it  was  ruled,  at  Nisi  Prius,  that 
notice  by  any  party  to  a  bill  was  sufficient;  but  it  appears  that  no  refer- 
ence was  made,  at  the  time  of  these  decisions,  to  the  earlier  authorities. 
In  Gunson  y.  Metz,  1  B.  &  C.  198,  the  defendant  was  not  proved  to 
have  had  any  notice,  except  from  a  party  not  then  holding,  and  he  was 
considered  nevertheless  to  be  liable ;  but  there  the  defect  was  supplied 
by  proof  of  an  agreement  on  the  part  of  the  defeudant,  which  amounted 
to  an  admission  of  his  liability,  and  was  considered  evidence  of  due 
notice  having  been  given.  If  the  notice  here  was  good  in  favour  of  the 
plaintiff,  Wiltshire,  on  the  same  principle,  may  avail  himself  of  it,  and 
sue  upon  the  same  bill.  A  party  is  not  liable  to  be  sued  till  he  has  had 
the  opportunity  of  paying;  and,  for  this  purpose,  he  ought  to  have  notice 
from  the  party  to  whom  he  is  to  pay.  It  may  be  observed,  that  in 
Jameson  v.  Swinton,  2  Campb.  878,  the  defendant,  as  Lawrence,  J.,  puts 
it,  was  enabled  to  take  up  the  bill  if  he  pleased.  So  in  Bosher  v.  Kie- 
ran,  4  Campb.  87,  the  notice  stated  where  the  bill  was. 

AdolphuB,  contra. — ^The  decisions  are  certainly  inconsistent;  and  it 
will  be  necessary  for  the  Court  to  elect  between  the  two  doctrines  which 
have  been  laid  down.  Stewart  v.  Kennett,  however,  does  not  make  against 
the  plaintiff;  for  there  the  notice  was  given  by  a  person  not  connected  with 
any  party  *to  the  bill ;  and  all  that  is  contended  for  by  the  pre-  r^c^q-i 
sent  plaintiff  is,  that  a  notice  by  any  party  to  the  bill  is  snffi-  ^  J 
eient.  And  this  is  the  principle  laid  down  in  Jameson  v.  Swinton,  and 
Wilson  V.  Swabey,  1  Stark.  N.  P.  C.  84.  The  object  of  the  notice  may 
be  considered  to  be,  that  the  party  receiving  it  may  withdraw  his  effects 
from  the  hands  of  the  party  who  has  refused  payment.  In  Chitty  on 
Sills,  the  doctrine  that  the  notice  imports  that  the  holder  intends  to  call 
upon  the  party  receiving  notice,  is  mentioned;  but  the  author  afterwards 
says,  <<  However,  according  to  the  more  recent  decisions,  it  is  not  abso- 
lutely necessary  that  the  notice  should  come  from  the  person  who  holds 
the  bill  when  it  has  been  dishonoured,  and  it  suffices  if  it  be  given  after 
the  bill  was  dishonoured,  by  any  person  who  is  a  party  to  the  bill,  or  who 
would  on  the  same  being  returned  to  him,  and  after  paying  it,  be  enti- 
tled to  require  reimbursement,  and  such  notice  will,  in  general,  enure  to 
the  benefit  of  all  the  antecedent  parties,  and  render  a  further  notice 
from  any  of  those  parties  unnecessary,  because  it  makes  no  difference 
who  gives  the  information,  since  the  object  of  the  notice  is,  that  the  par- 
ties may  have  recourse  to  the  acceptor ;"  and  Shaw  v.  Croft  is  cited 
from  a  MS.  note.  [Lord  Denman,  C.  J. — Mr.  Justice  Bayley  says, 
that  it  is  <<  prudent  in  each  party  who  receives  a  notice,  to  give  immedi- 
ate notice  to  those  parties  against  whom  he  may  have  right  to  claim ; 
for  the  holder  may  have  omitted  notice  to  some  of  them.''] 

Cur,  adv,  vuU, 
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Lord  Dbnman,  C.  J.,  now  delivered  the  jadgmeni  of  ibe  Goart. 

Oa  the  trial  of  this  action  by  the  indorsee  against  the  drawer  of  a  bill 
of  exchange,  the  Lord  Chief  Justice  of  the  Common  Pleas  directed  a 
nonsuit,  for  want  of  due  notice  of  dishouour.  The  bill  had  been  indorsed 
by  the  plaintiff  by  the  desire  of  Wiltshire,  who  had  discounted  it,  and 
left  it  in  the  hands  of  the  plaintiffs  clerk,  with  instructions  to  obtain 
payment,  or  give  notice  of  dishonour.  He  did  give  notice  to  the  defend- 
ant, but  in  the  name  of  the  plaintiff,  not  in  that  of  Wiltshire^  the  then 
holder,  who  had  deposited  the  bill  with  him. 

r»^f^Oi  ^^^  objection  to  the  plaio tiff's  recovery  was  founded  on  the 
L  J  «ca8e  of  Tindal  v«  Brown,  in  which  all  the  Judges  of  this  Court, 
except  Lord  Mansfield^  considered  a  notice  given  by  one  who  was  not 
the  holder  as  no  notice,  on  the  ground  that  the  drawer  was  not  thereby 
apprized  of  the  holder's  intention  to  look  to  him  for  payment ;  and  this 
case  was  distinctly  recogoized,  and  its  principle  adopted^  by  Lord  Eldon, 
in  Ex  parte  Barclay,  7  Ves.  597. 

Notwithstanding  these  high  authorities,  it  is  clear  from  Jameson  ▼. 
SwintoD,  Wilson  v.  Swabey,  and  also  from  the  learned  treatises  on  bills 
of  exchauge,  that  the  contrary  doctrine  has  prevailed  in  the  profession, 
and  we  must  presume  a  contrary  practice  in  the  commercial  world.  It 
is  universally  considered  that  the  party  entitled  as  holder  to  sue  upon 
the  bill  may  avail  himself  of  notice  given  in  due  time  by  any  party  to  it. 
In  the  Nisi  Prius  cases  just  referred  to,  no  express  allusion  was  made  to 
Tindal  v.  Brown,  or  Ex  parte  Barclay,  but  we  can  hardly  conceive  that 
they  were  not  present  to  the  recollection  of  Lord  Ellenborough  and  Hr. 
Justice  Lawrence,  or  the  counsel  engaged.  These  learned  Judges,  in- 
deed, decided  them  at  Nisi  Prius,  but  without  question.  We  are  now 
compelled  to  determine  whether  the  case  of  Tindal  v.  Brown,  as  to  this 
point,  be  good  law.  We  think  that  it  is  not.  If  it  were,  the  holder 
might  secure  his  own  right  against  his  immediate  indorser  by  regular 
notice ;  but  the  latter,  and  every  other  party  to  the  bill,  would  be  de- 
prived of  all  remedy  against  anterior  indorsers  and  the  drawer,  unless 
each  of  those  parties  should  in  succession  take  up  the  bill  immediately 
on  receiving  notice  of  dishonour,  a  supposition  which  cannot  be  reasona- 
bly made.  We  may  add  that  this  point  was  not  necessary  for  the  decis- 
ion of  the  case,  as  this  Court  including  Lord  Mansfield,  granted  a  new 
trial  on  a  different  ground.  Rule  absolute. 
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*WHERE  A  BILL  IS  NOT  ACCEPTED,  AND  NOTICE  OP  THE  NON- p^^,  ^ 
ACCEPTANCE  IS  DULY  GIVEN  BY  THE  HOLDER  TO  THE  OTHER  ^ 
PARTIES  TO  THE  BILL,  THE  HOLDER  MAY  PROCEED  IMMEDIATELY 
AGAINST  THESE  PARTIES,  ALTHOUGH  THE  BILL  MAY  NOT  HAVE 
ARRIVED  AT  MATURITY,  AND  THE  STATUTE  OP  LIMITATIONS  RUNS 
PROM   THE  DATE  OP  THE   NON-ACCEPTANCE. 

L  — MILFORD  V.   MAYOR. 

Jan.  26  1779.— £.     I  Doug.  R.  66. 

On  a  rule  to  show  cause  why  the  defendant  should  not  be  discharged. 
The  ground  was,  that  by  the  affidavit  on  which  he  was  held  to  bail,  it  was 
sworn  <<  that  he  was  indebted  to  the  plaintiflP  as  indorsee  of  a  bill  of  ex- 
change, but  that  the  bill  in  hct  was  not  jet  due.  The  defendant  was 
the  drawer  of  the  bill,  and  the  drawee  had  refused  to  accept  it. 

BuLLER,  Justice. — It  is  settled,  that  if  a  bill  of  exchange  is  not 
accepted,  an  action  on  the  bill  will  lie  immediately  against  the  drawer, 
although  the  time  of  payment  is  not  come.  This  I  remember  to  have 
been  determined  in  the  year  1765,  in  a  cause  in  which  Sir  Fletcher  Nor- 
ton was  counsel  for  the  defendant.  The  reason  is  this,  as  Lord  Mans- 
field said  in  that  case,  that  what  the  drawer  had  undertaken  has  not  been 
performed,  the  drawee  not  having  given  him  the  credit  which  was  the 
ground  of  the  contract.  There  have  been  a  great  many  actions  of  the 
same  sort  since  that  time. 

WiLLES  and  AsHHURST,  Justices,  of  the  same  opinion. 

Lord  Mansfield,  absent.  The  rule  discharged. 


IL  — BALLINGALLS   v.   GLOSTER. 

May  4,  1803.-- E.     3  East,  481. 
See  supra,  p.  279. 


*IIL  — WHITEHEAD  v.  WALKER.         [*552] 
Jan.  31  1842.— E.     2  M.  &  W.  506. 

Assumpsit  by  the  indorsee  against  the  indorser  of  a  foreign  bill  of 
exchange.  The  declaration  stated,  that  heretofore,  to  wit,  on  the  8th  of 
August  1834,  and  before  the  bankruptcy  of  Benbow,  in  parts  beyond 
the  seas,  certain  persons  made  their  bill  of  exchange  in  writing,  directed 
to  Messrs.  Oray hurst  &  Company,  and  thereby  requested  them  to  pay  to 
the  defendant,  ninety  days  after  sight,  £721,  0«.  8d,  value  received : 
that  the  deifendant  indorsed  the  said  bill  to  W.  Swainson,  who  indorsed 
it  to  Willis  &  Co.,  who  indorsed  it  to  Benbow ;  and  that  the  said  Qray- 
faurst  &  Co.  had  sight  of  the  said  bill,  but  had  not  paid  the  same. 

JuNS;  1854.— 25 


BOSS    OK    OOMMEBOIAL    LAW. 

Seventh  plea — That  before  the  said  bill  became  due,  or  had  been  pre- 
sented for  payment^  and  after  the  indoraemeDt  of  the  same  to  Willis  & 
Co.y  and  before  the  indorsement  to  Benbow,  the  said  bill  was  presented 
to  Orajharst  &  Co.  for  their  acceptance ;  that  Orayhurst  &  Go.  refused 
to  accept  the  same;  that  thereupon  the  bill  was  protested  for  non-aooept- 
ance ;  and  that  Benbow,  as  well  as  Willis  &  Go.  at  the  time  of  the 
indorsement  to  Benbow,  had  notice  that  the  said  bill  had  been  so  pre- 
sented, and  had  been  so  refused  and  protested  for  non-acceptance.  Yeri- 
fieation. 

Eighth  plea. — ^That  before  the  said  bill  became  due,  or  was  presented 
for  payment,  and  after  the  indorsement  to  Willis  &  Co.,  and  before  the 
indorsement  to  Benbow,  the  bill  was  presented  to  Orayhnrst  &  Go.  for 
their  acceptance,  but  that  they  refused  to  accept  the  same,  and  the  bill 
was  thereupon  protested  for  non-acceptance ;  and  that  the  defendant  had 
not  due  notice  of  the  non-acceptance  of  the  bill,  or  of  its  having  been 
so  protested ;  and  that  Benbow,  as  well  as  Willis  &  Co.,  at  the  time  of 
the  said  indorsement  to  Benbow,  had  notice  that  the  bill  had  been  so  pre- 
sented for  acceptance^  and  refused  and  protested  for  non-acceptance. 
Verification. 

Ninth  plea. — That  before  the  said  bill  had  become  due,  or  had  been 
presented  for  payment,  and  after  the  indorsement  thereof  to  Willis  & 
Go.  and  before  the  indorsement  to  Benbow,  the  bill  was  presented  to 
r*55^1  ^^^J^^'^^  ^  ^^'  ^^^  ^^^^^  'acceptance,  and  was  refused  aocept- 
^  -I  ance ;  that  the  bill  was  thereupon,  and  before  the  indorsement 
to  Benbow,  duly  protested  for  non-acceptance,  whereof  the  defendant 
afterwards,  and  before  the  indorsement  to  Benbow,  had  notice,  whereby 
an  action  then  accrued  to  Willis  &  G.  to  recover  the  amount  of  the  bill 
from  the  defendant;  that  Benbow,  as  well  as  Willis  &  Co.,  at  the  time 
of  the  indorsement  to  Benbow,  had  notice  that  the  bill  had  been  so  pre- 
sented for  pid  refused  acceptance,  and  protested  for  non-acceptance ;  and 
that  the  cause  of  action  in  this  plea  mentioned  did  not  accrue  to  Willii 
&  Go.  at  any  time  within  six  years,  and  before  the  commencement  of 
this  suit.     Verification. 

To  the  seventh  plea  there  was  a  general  demurrer;  the  ground  of 
demurrer  stated  was,  that  it  was  no  answer  to  an  action  for  non-payment 
of  a  bill  of  exchange  to  show  that  it  was  dishonoured  when  presented 
for  acceptance  and  that  the  party  taking  it,  and  suing  on  it,  had  notice 
of  such  dishonour.     Joinder  in  demurrer. 

To  the  eighth  plea  the  plainti£F  replied  de  injuria. 

To  the  ninth  plea  he  demurred  specially  :  the  causes  assigned  were, 
that  the  cause  of  action  was  for  non-payment  of  the  bill,  whereas  the 
plea  answered  a  cause  of  action  for  non-acceptance ;  that  there  is  an 
implied  promise  on  the  part  of  the  drawer  and  indorsers  of  a  bill  of 
exchange,  that  it  shall  be  paid  as  well  as  accepted ;  that  it  was  the  duty 
of  the  drawer  and  indorsers,  on  notice  of  the  non-acceptance,  to  enable 
the  drawer  to  pay  the  bill,  from  the  neglect  to  do  which  a  fresh  promise 
arose  ;  that  it  was  no  answer  to  an  action  for  such  breach,  to  show  that 
there  had  been  a  previous  breach  of  such  promise ;  that  the  plaintiflb 
might  waive  the  first  breach;  and  bring  an  action  on  the  second  breach ; 
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that  the  remedy  for  the  first  breach  having  expired,  there  was  no  answer 
to  an  action  on  the  second  breach ;  that  the  Statute  of  Limitations  ran 
from  the  time  when  the  cause  of  action  mentioned  in  the  declaration 
aocmed,  and  not  before;  and  that  the  plea  was  double.  Joinder  in 
demurrer. 

There  was  also  a  special  demurrer  to  the  replication,  assigning  for 
causes,  that  the  traverse  de  injuria  was  inadmissible,  because  the  eighth 
plea  relied  on  matter  of  discharge  bj  laches,  *and  showed  a  r^cce i-i 
release  to  the  defendant  by  the  operation  of  law,  and  did  not  con-  L  J 
aist  of  matter  of  excuse.     Joinder  in  demurrer. 

The  case  was  argued  at  the  sittings  after  last  Michaelmas  Term  (Nov. 
26  and  27)  by— 

Orompton,  for  the  plaintiflfs. — The  pleas  demurred  to  afford  no  answer 
to  this  action.  The  contract  of  the  drawer  of  a  bill  of  exchange  is,  that 
the  drawee  not  only  shall  accept  the  bill,  but  shall  pay  it  at  matu- 
rity ;  and  therefore  a  cause  of  action  accrues  to  the  holder  on  its  non- 
payment when  due.  No  doubt  the  drawer  may  be  sued  upon  the  breach 
of  his  contract  by  the  non-acceptance  by  the  drawee ;  Milford  ▼.  Mayor, 
1  Dougl.  55 ;  but  no  case  can  be  cited  to  show  that  he  must  be  so  sued, 
and  that  the  holder  may  not  take  advantage  of  the  subsequent  breach 
by  non-payment.  Dunn  v.  O'Eeefe,  5  M.  &  Selw.  282,  is  an  authority 
to  show  that  a  drawer  who  has  had  no  notice  of  a  non-acceptance  may 
yet  be  sued  by  an  indorsee  for  value  who  had  no  knowledge  of  the  dis* 
honour.  But  the  argument  for  the  defendant  must  be,  that  a  right  of 
action  having  once  vested  in  the  non-acceptance,  the  Statute  of  Limita> 
*  tions  runs  from  that  period,  even  against  an  innocent  indorsee.  The 
rule  of  law  which  compels  a  party  who  takes  a  qualified  acceptance  to 
give  notice  of  the  fact  to  that  drawer,  (Sebag  v.  Abitbol,  4  M.  &  Selw. 
466 ;  Bayley  on  Bills,  253,  5th  edit.,)  clearly  implies  that  he  is  to  have 
a  right  of  action  against  the  drawer  on  non-payment  of  the  bill ;  for 
such  notice  can  only  be  required  for  the  purpose  of  preserving  a  right 
to  sue  on  the  non-payment.  [Parks,  B. — ^The  reason  of  the  notice  in 
that  case  is,  that^  inasmuch  as  the  acceptance  is  not  in  the  form  which 
had  been  stipulated  by  the  drawer  he  is  entitled  to  be  informed  of  that 
&ct^  and  the  notice  may  constitute  some  evidence  of  his  having  assented 
to  the  acceptance  in  a  qualified  form.  Aldsrson,  B. — Why  is  notice 
given  of  non-acceptance  f  because  the  contract  is  then  broken ;  then  if 
80,  can  it  be  broken  again  H  The  breach  of  contract  by  non-acceptance 
may  be  waived,  and  the  drawer  may  be  sued  on  the  non-payment. 
Marius,  in  his  "  Advice  Concerning  Bills  of  Exchange,^'  p.  19,  (4th 
edit.,)  says,  « If  a  bill  so  made  payable  [after  sight]  be  omitted  to  be 
presently  upon  refusal  protested  for  non-acceptance,  all  that  time  r^er  en 
which  shall  run  out  between  the  private  presenting  of  the  bill  and  ^  ^ 
protesting  thereof  is  lost  time,  and  is  not  to  be  accounted  as  part  of  the 
number  of  days  mentioned  in  the  bill  of  exchange,  except  the  party  on 
whom  the  bill  was  drawn  do,  of  his  own  free  will,  acknowledge  to  have 
seen  the  bill  from  the  first  day  it  was  privately  presented  to  him."  And 
after  saying  that  if  a  bill  is  refused  acceptance,  it  shall  be  protested  for 
non-acceptance,  and  thereupon  the  drawer  and  indorser  must  give  secu- 
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rity  for  payment^  with  damages  and  costs,  if  it  be  not  paid  by  bim  to 
whom  directed,  at  the  time  limited  in  the  bill ;  he  adds,  (p.  28,)  «  Bnt 
if  a  protest  be  returned  for  the  want  of  payment,  and  if  you  have  had 
security  already  given  you  on  the  protest  for  non-acceptance,  or  for  want 
of  better  sccurrity,  then,  upon  the  receipt  of  your  protest  for  non-payment, 
you  may  only  acquaint  the  drawer  (or  party  that  took  up  the  money) 
therewith,  and  tarry  out  the  same  proportion  of  time  at  which  the  bill 
was  made  payable,  to  be  accounted  from  the  time  it  fell  due,  before  yoa 
demand  your  principal  money,  with  the  re-exchange  and  charges  of  the 
party  that  drew  the  bill,  or  his  surety ;  who,  according  to  the  law  of 
merchants,  are  bound,  jointly  and  severally,  to  repay  the  same  upon  the 
protest  for  non-payment."  These  passages  are  adopted  as  law  into 
Comyns's  Digest,  tit.  "Merchant,"  (F.  8),  (F.  9),  and  show  clearly  that 
the  holder  has  a  right  to  retain  a  bill  after  acceptance  has  been  refused, 
and  to  sue  the  drawer  on  non-payment  at  maturity.  So  also,  where  a 
bill  has  been  accepted  supra  protest,  for  the  honour  of  the  drawer,  and 
has  been  presented  for  payment  to  the  drawee,  and  to  the  acceptor  for 
honour,  the  drawer  may  be  sued  for  the  non-payment ;  Hoare  v.  Caze- 
nove,  16  East,  391 ;  Williams  v.  Germaine,  7  B.  &  Cr.  468  ;  1  Man.  &  R. 
394.  There  are  precedents  in  1  Wentw.  802,  and  2  Chitty  on  Pleading, 
100,  of  declarations  by  the  first  indorsee  against  the  first  indorser,  after 
protest  for  non-acceptance,  and  also  for  non-payment.  See  also  another 
precedent,  similar  in  principle,  in  1  Wentw.  315.  And  in  Auriol  v. 
Thomas,  2  T.  B.  52,  the  interest  was  calculated  from  the  notice  of  non- 
payment. 

Secondly,  The  replication  de  injuria  is  good.  The  substance  of  the 
eighth  plea  is,  that  the  drawer  was  discharged  by  the  neglect  of  a  prior 
r«^^f^1  ^°^^^^^^  ^^  &^^  ^^™  notice  of  the  non-acceptance  *or  protest* 
^  -I  That,  as  against  the  plaintiff,  a  subsequent  party  to  the  bill  is  mere 
matter  of  excuse  for  the  non-performance  of  the  defendant's  contract  by 
non-payment.  The  case  is  expressly  within  the  authority  of  Humphreys 
V.  O'Connell,  7  M.  &  W.  370,  where  de  injuria  was  held  a  good  replica- 
tion to  a  plea  by  the  acceptor  that  the  bill  was  accepted  for  a  gaming 
debt,  and  that  the  plaintiff,  before  the  indorsement  to  him,  had  notice 
of  that  fact. 

BoviU,  contra. — The  general  rule  on  this  subject,  as  laid  down  in  all 
the  text-books  of  authority,  is,  that  although  the  holder  of  a  bill  of 
exchange  is  not  bound  to  present  it  for  acceptance,  yet  if  he  thinks  fit 
to  do  so,  and  acceptance  is  refused,  he  is  bound  to  give  notice  of  that 
fact  to  all  ihe  parties  to  the  bill  to  whom  he  desires  to  resort  for  pay- 
ment :  Molloy  de  jure  Maritime,  b.  2,  c.  10 ;  Chitty  on  Bills,  272,  (9th 
ed.) ;  Bayley  on  Bills,  252,  (5th  ed.)  And  afler  presentment  for  accep- 
tance and  refusal,  a  right  of  action  vests  immediately,  and  the  holder 
need  not  again  present  the  bill  for  acceptance  ;  Hickling  v.  Hardey,  7 
Taunt.  812;  1  Moore,  61;  or  if  he  does  so,  and  acceptance  is  again 
refused,  he  is  not  bound,  if  payment  be  also  afterwards  refused,  to 
protest  it  for  non-payment ;  De  la  Torre  v.  Barclay,  1  Stark.  Rep.  7. 
For  by  the  refusal  of  acceptance  he  acquires  a  complete  cause  of  action 
against  the  drawer  and  the  indorsers;   Starke  v.  Cheesemau;  1  Ld. 
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Baym.  638 ;  1  Salk.  128 ;  Carth.  509 ;  Mitford  y.  Mayor.  It  is  at  tHat 
period,  accordingly,  that  the  liahilities  of  all  the  parties  to  the  hill  are  to 
be  determined;  and  all  who  take  the  hill  suhsequently  to  the  non-accep- 
tanoe  and  protest,  take  it  with  all  its  infirmities ;  Grossley  y.  Ham,  13 
East,  498 ;  unless,  indeed,  in  the  case  of  a  subsequent  holder  for  yalue 
who  takes  it  without  notice  of  the  dishonour:  here,  howeyer,  it  is 
admitted  by  the  demurrer  that  the  bankrupt  had  notice  of  the  non- 
acceptance  and  protest  before  the  indorsement  to  him,  and  he  therefore 
stands  in  the  same  situation  as  the  previous  indorsees.  It  follows  from 
these  principles  of  law,  that  another  new  cause  of  action  cannot  after- 
wards arise  on  the  non-payment  of  the  bill;  if  it  could,  then  a  recovery 
in  an  action  brought  on  the  non-acceptance  would  be  no  bar  to  a  subse- 
quent action  against  the  *same  party  on  the  non-payment.  The  r^ccY-i 
drawing  of  a  bill  of  exchange  is  the  creation  of  a  debt;  it  is  L  J 
evidence  of  an  existing  debt  from  the  drawer  to  the  payee  :  Starke  v. 
Cheeseman  ;  Macarty  v.  Barrow,  2  Stra.  949 ;  S.  C.  cited  3  Wils.  16 ; 
Bishop  v.  Young,  2  Bos.  &  P.  83 ;  Workman  v.  Leake,  Cowp.  22  : 
and  the  contract  of  the  drawer  is,  that  another  person,  the  drawee,  shall 
take  upon  himself  payment  of  such  his  debt,  according  to  the  terms  of 
the  bill ;  and  the  moment  the  drawee  commits  an  unqualified  breach  of 
that  engagement,  the  debt  becomes  payable  immediately,  and  the  right 
of  action  against  the  drawer  is  vested.  The  plaintiffs  must  contend  for 
the  existence  of  two  concurrent  causes  of  action  against  the  same  party 
arising  out  of  the  same  contract^  which  is  altogether  repugnant  to  legal 
principles. 

Secondly,  the  replication  de  injuria  is  bad.  The  eighth  plea  amounts 
to  a  discharge  of  the  defendant's  promise,  and  not  merely  to  an  excuse 
for  the  non-performance  of  it.  It  shows,  in  truth,  that  no  implied  pro- 
mise to  pay  on  the  part  of  the  drawer  ever  arose.  And  the  rule  is,  that 
wherever  the  plea  amounts  to  a  denial  or  avoidance  of  the  contract 
declared  on,  the  replication  de  injuria  is  inapplicable ;  Parker  v.  Biley, 
3  M.  &  W.  230;  Howden  v.  Clifton,  1  G.  &  D.  22;  SchUd  v.  Kilpin,  8 
M.  &  W.  673. 

Orompton,  in  Beply. — The  argument  on  the  other  side  is,  that  because 
a  right  of  action  vests  on  the  non-acceptance,  therefore  the  second  breach, 
by  non-payment,  never  comes  into  operatian ;  but  that  is  assuming  the 
whole  question  in  dispute.  And  the  passage  already  quoted  for  Marius 
shows  clearly,  that  after  protest  for  non-acceptance  recourse  may  be  had 
to  the  drawer  on  default  in  payment.  The  position,  that  the  mere 
drawing  of  a  bill  of  exchange  creates  a  present  deht  from  the  drawer,  is 
questioned  by  Lord  EUenborough,  in  Storey  v.  Barnes,  7  East,  440. 
Secondly,  the  replication  de  injuria  is  clearly  good.  [On  this  point  he 
was  stopped  by  the  Court,  who  expressed  a  clear  opinion,  that,  as  between 
the  parties  to  this  record,  the  plea  amounted  merely  to  matter  of  excuse, 
and  therefore  that  the  replication  was  good.]  Our.  adv,  vuU. 

♦The  judgment  of  the  Court  was  now  pronounced  by—  r*5581 

Parke,  B. — The  question  raised  by  the  pleadings  in  this  case  L.  J 
is,  whether,  if  the  indorsee  of  a  foreign  bill  of  exchange  has  presented  it 
for  acceptance,  and  (acceptance  having  been  refused)  has  duly  presented 
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it  and  given  notice  to  the  drawer,  (for  the  defendant,  the  iDdorser,  b  is 
the  same  situation,)  and  bo  has  acquired  a  right  of  action  against  htm  by 
reason  of  the  non-acceptance,  a  new  right  of  action  afterwards  acoraes 
to  him  on  the  subsequent  presentment  of  the  bill  for  payment,  and  non- 
payment according  to  its  tenor.  The  plaintiffs^  indeed,  are  not  the 
indorsees  who  presented  the  hill,  hut  they  are  averred  to  have  taken  the 
hill  with  notice  of  the  fact  of  presentment  and  dishonour,  and  therefore 
stand  in  the  same  situation,  and  are  not  to  be  considered  as  having  a 
title  as  innocent  indorsees;  Dunn  v.  O'Keefe,  5  M.  &  Selw.  282. 
The  practical  importance  of  the  point  in  the  present  case  arises  from  the 
delay  of  the  holder  in  bringing  his  action.  The  non<acceptance  and  the 
protest  thereon  occurred  in  September  1884.  The  bill,  according  to  its 
tenor,  would  not  be  payable  till  the  subsequent  month  of  December,  and 
this  action  was  commenced  in  November  1840;  so  that  if  a  right  of 
action  accrued  in  December,  1884,  the  Statute  of  Limitations  cannot  be 
successfully  pleaded ;  whereas,  if  there  was  no  right  of  action  accruing 
subsequently  to  the  protest  for  non-acceptance  in  September  1834,  the 
Statute  is  a  bar. 

On  the  part  of  the  plaintiff  it  was  contended,  that  although  he 
undoubtedly  might  have  brought  an  action  in  the  month  of  September, 
1884,  founded  on  the  non-acceptance,  yet  it  was  optional  with  him  to  do 
BO  or  not ;  that  he  might,  if  he  thought  fit,  waive  that  action,  and  pro- 
ceed merely  on  the  ground  of  the  subsequent  non-payment  in  December, 
1884.  For  the  drawer  of  a  bill,  it  was  contended,  enters  into  a  double 
engagement  with  the  payee,  and  through  him  with  the  successive  holders 
of  the  bill,  namely,  first,  that  the  drawee  shall  accept  the  bill  when 
regularly  presented  to  him  for  acceptance ;  and,  secondly,  that  he  shall 
pay  the  bill  when  regularly  presented  to  him  for  payment.  And  if  this 
be  a  correct  representation  of  the  engagement  entered  into  by  the  drawer, 
r^^^Ql  ^^^  conclusion  seems  unavoidable,  *that  whatever  right  of  action 
L  J  the  holder  might  have  acquired  by  the  non-acceptance,  he  cer- 
tainly is  not  precluded  from  suing  in  respect  of  the  default  of  payment 
But  we  are  of  opinion  that  the  contract  entered  into  by  the  drawer  is 
not  such  as  is  contended  for  by  the  plaintiff,  and  that  he  in  fact  enters 
into  one  contract  only ;  namely,  in  the  case  of  a  bill  made  payable  after 
sight,  that  the  drawee  shall,  on  the  bill  being  presented  to  him  in  a 
reasonable  time  from  the  date,  accept  the  same,  and  having  so  accepted 
it,  shall  pay  it  when  duly  presented  for  payment  according  to  its  tenor ; 
and  in  the  case  of  a  bill  payable  after  date,  that  the  drawee  shall  accept 
it  if  it  is  presented  to  him  before  the  time  of  payment,  and  having  so 
accepted  it,  shall  pay  it  when  it  is  in  due  course  presented  for  payment ; 
or  if  it  is  not  presented  for  acceptance  at  all,  then  that  he  shall  pay  it 
when  duly  presented  for  payment. 

The  counsel  for  the  plaintiff,  in  support  of  his  view  of  the  law,  relied 
mainly  on  some  passages  which  he  cited  from  the  work  of  Marius  on  bills 
of  exchange,  some  of  which  are  adopted  in  Comyns's  Digest,  tit.  <<  Mer- 
chant," ^F.  8)  and  (F.  0.)  But  with  respect  to  those  passages,  we  must 
remark  that  the  work  of  Mariue,  though  undoubtedly  one  of  authority 
in  its  way;  is  scarcely  to  be  looked  at  as  a  legal  treatise  on  the  subject  of 
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bills  of  exchange.  It  is,  as  its  title  imports,  a  work  giving  good  practi- 
cal advice  from  a  practical  man  to  persons  receiving  and  negotiating  bills 
of  exchange.  The  author  was  a  pnblic  notary,  who  lived  in  the  middle 
of  the  seventeenth  century,  when  questions  of  mercantile  law  were  much 
less  perfectly  understood  than  they  are  now.  In  some  of  his  notions  he 
was  clearly  mistaken  ^  as,  for  instance,  he  considers  the  holder  of  a  bill 
of  exchange  to  be  in  all  cases  bound  to  present  it  for  acceptance ;  and  it 
seems  very  doubtful  whether  he  supposed  the  effect  of  non-acceptance  to 
be  anything  more  than  that  of  rendering  it  incumbent  on  the  drawer  to 
find  better  security  for  the  satisfaction  of  the  holder.  It  is  not,  however, 
absolutely  necessary  to  decide  that  Marius  is  wrong,  for  he  nowhere  lays 
down  the  proposition  now  insisted  on,  namely,  that  after  a  protest  for 
non-acceptance,  a  second  right, of  action  accrues  to  the  holder  on  the 
non-payment.  He  speaks,  indeed,  of  the  holder  retaining  the  bill  after 
non-acceptance,  and  applying  for  payment,  *and  suing  on  default  r«ggA-| 
of  payment ;  and  this,  as  a  matter  of  prudence,  may  probably  be  *-  -J 
the  wisest  course  which  a  party  can  pursue.  In  spite  of  the  non-accept- 
ance, the  drawee  still  may  pay  the  bill  when  at  maturity,  and  the  holder 
having  by  protest  and  notice  on  non-acceptance  put  himself  in  a  condi- 
tion to  sue  the  drawer,  may  very  reasonably,  as  a  matter  of  prudence, 
retain  the  bill,  and  endeavour  to  obtain  payment  when  the  bill  is  at  ma- 
turity, and  not  involve  himself  in  litigation  until  there  has  been  a  failure 
of  payment  as  well  as  of  acceptance.  It  by  no  means,  however,  follows, 
because  this  is  spoken  of  as  being,  what  probably  it  still  is,  the  usual 
course,  that  any  second  right  of  action  arises  on  the  second  default.  For 
let  us  consider  what  is  the  nature  of  the  right  which  the  holder  acquires 
on  the  default  of  the  drawee  to  accept.  It  is  clear,  (whatever  might  for- 
merly have  been  considered  on  the  subject,)  that  by  the  non-acceptance, 
followed  by  the  protest  and  notice,  the  holder  acquires  an  immediate  right 
of  action  against  the  drawer — a  right  of  action,  be  it  observed,  not  in 
respect  to  any  special  damage  from  the  non-acceptance,  but  a  right  of 
action  on  the  bill,  i.  e.,  a  right  of  action  to  recover  the  full  amount  of 
the  bill.  The  effect  of  the  refusal  to  accept  is,  (according  to  the  language 
of  the  Court  of  King's  Bench  in  Macarty  v.  Barrow,  as  quoted  by  C.  J. 
Wilmot,  in  8  Wils.  16,)  that  the  drawee  says  to  the  holder,  « I  will  not 
pay  your  bill ;  you  must  go  back  to  the  drawer,  and  he  must  pay  you." 
The  holder  thus  acquires  by  the  non-acceptance  the  most  complete  right 
of  action  against  the  drawer  which  the  nature  of  the  case  admits,  and  no 
subsequent  act  or  omission  of  the  drawee  can  give  him  a  more  extensive 
right  against  the  drawer  than  he  has  already  acquired.  But  further,  on 
failure  of  acceptance,  the  holder  is  bound  to  give  immediate  notice  to  the 
drawer,  and  if  he  omits  to  do  so,  he  forfeits  all  right  of  action  against 
him,  not  only  in  respect  of  the  default  of  acceptance,  but  also  in  respect 
of  the  subsequent  non-payment.  Now,  it  is  very  difficult  to  reconcile 
this  doctrine  with  the  notion  that  a  new  right  of  action  arises  from  the 
non-payment;  for  if  that  were  so,  it  could  hardly  be  that  such  new  right 
of  action  could  be  destroyed  by  the  previous  neglect  to  give  notice  of  a 
matter  unconnected  with  that  out  of  which  the  second  right  of  action  is 
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r«^f^l1  ^^PP^®^  ^^  mne.  The  argument  *of  the  plaintiffB  nmt  be,  that 
I-  J  a  second  right  of  action  on  the  bill  arises  from  the  defanlt  of 
payment  in  those  cases  only  in  which  the  holder  has  daly  given  notice 
of  the  non-acceptance,  i.  e.,  in  those  cases  only  in  which  the  holder,  by 
the  hypothesis,  must  have  already  acquired  a  right  of  action  precisely 
similar  to  and  co-extensive  with  that  which  is  thus  supposed  to  vest  in 
him  by  the  default  of  payment.  This  seems  to  us  to  be  a  proposition 
so  much  fraught  with  inconsistency,  and  so  entirely  destitute  of  principle 
and  authority,  that  we  cannot  hold  it  to  be  law.  It  may  be  added,  that 
if  the  law  were  as  is  contended  for  the  plaintifiis,  this  inconvenience  would 
follow,  that  the  holder  of  a  bill  might  at  the  same  time  be  prosecuting 
two  actions  on  the  same  bill  against  the  same  party,  for  the  recovery  of 
precisely  the  same  sum. 

On  these  grounds  we  are  of  opinion  that  there  must  be  judgment  for 
the  defendant  on  the  demurrers  to  his  seventh  and  ninth  pleas.  With 
regard  to  the  eighth  plea,  we  think  the  replication  de  injuria  is  good,  and 
judgment  on  that  plea  will  therefore  be  for  the  plaintiffs. 

Judgment  accordingly. 


In  Scotland,  in  the  case  of  Cowan  v.  Kay,  Jane  20, 1795,  the  drawer  of  a 
hill  of  exchange  was  charged  to  pay  an  indorsee.  The  bill  was  dated  10th 
March,  1795,  and  was  payable  ninety  days  after  date.  On  the  28th  of  April  it 
was  presented  for  acceptance,  and  acceptance  was  refused.  It  was  then  pro- 
tested for  non-acceptance  against  the  drawer,  and  on  the  23d  of  May  the  drawer 
was  charged  to  make  payment.  He  brought  a  suspension  of  the  charge  on  the 
ground  that  although  the  drawee  should  refuse  to  accept  a  bill,  the  holder  of  it 
could  not  have  recourse  against  the  drawer  till  it  became  due  ;  and  argued,  that 
when  an  obligation  is  maSe  prestable  on  a  particular  day,  the  day  is  held  to  be 
adjected  in  favour  of  the  debtor,  and  the  creditor  cannot  demand  performance 
of  it  till  it  arrived.  On  the  part  of  the  charger  it  was  argued,  that  the  drawer 
r*5621  ^^  ^  ^^^^  undertakes  that  it  shall  be  accepted  ^whenever  it  is  presented 
1-  ^  for  that  purpose,  and  if  acceptance  is  refused  there  is  then  a  failure  of 
the  drawee's  obligation,  which  subjects  him  to  immediate  recourse.  The  Court 
refused  the  suspension. 


THE  DEATH  OR  BANKRUPTCY  OF  AN  ACCEPTOR  DOES  NOT  EXCUSE  THE 
HOLDER  FROM  GIVING  DUE  NOTICE  TO  THE  OTHER  PARTIES  TO  THE 
BILL. 

KHODE  V.  PROCTOR. 

Trinity  Term,  1825.->E.  4  B.  &  C.  517.  Eng.  Com.  Law  Reps.  toI.  10. 
This  was  a  feigned  issne  directed  by  the  Vice-chancellor  to  try  the 
question,  whether,  on  the  10th  of  May,  1821,  there  was  any  debt  due 
under  and  by  virtue  of  five  several  bills  of  exchange  set  forth  in  the  de- 
claration drawn  by  one  John  Soady  Rains  upon,  and  accepted  by  one 
Joseph  Lacklan,  or  any  of  them,  which  debt  was  proveable  by  the  plain- 
tiffs, as  assignees  of  Sawyer,  Jobler  and  Co.,  the  indorsees  of  the  said 
billB;  under  a  commission  of  bankrupt  issued  against  the  said  J.  S.  Rains. 
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At  the  trial  before  Abbott^  C.  J.^  a  yerdict  was  found  for  the  plaintifiB, 
that  there  was  a  debt  under  and  by  virtue  of  the  said  bills  of  exchange, 
which  was  proveable  under  the  commission  issued  against  the  said  J.  S. 
Bains.  On  a  motion  before  the  Lord  Chancellor,  on  the  part  of  the 
defendants  for  a  new  trial,  his  lordship  directed  the  following  case  for  the 
opinion  of  this  Court,  upon  the  points  which  had  been  raised  before  the 
yice-Chancellor.  The  five  bills  of  exchange  set  forth  in  the  declaration 
became  due  in  the  month  of  June,  1818.  The  drawer,  J.  S.  Bains,  left 
his  dwelling-honse  on  or  about  the  17th  of  April,  1818,  and  absconded 
and  went  abroad,  and  never  returned  again.  On  the  20th  of  April,  1818, 
a  commission  of  bankrupt  was  issued  against  J.  S.  Bains,  under  which 
commission  the  defendants  were  duly  chosen  assignees,  and  the  bank- 
rupt's effects  were  assigned  to  them  previously  to  the  time  when  the  said 
bills  of  exchange  became  due.  The  bankrupt  did  not  surrender  to  his 
commission,  the  time  for  which  surrender  was  limited  to  the  23d  of  June, 
1818.  The  bankrupt's  house  remained  open,  in  the  possession  of  the 
messenger  under  the  commission,  for  some  time  after  the  bills  were  due. 
The  acceptor  became  ""bankrupt  on  the  2dd  of  April,  1818,  and  r^e^o-i 
the  bills  were  dishonoured  when  they  became  due^  but  no  notice  ^  J 
of  the  dishonour  was  given  to  the  drawer,  or  left  at  his  house.  The 
holders  of  the  bills  had  notice  before  the  bills  became  due,  that  the  de- 
fendants had  been  chosen  assignees  of  the  estate  and  effects  of  the  said 
J.  S.  Bains,  but  no  notice  of  the  dishonour  of  the  bills  was  given,  or 
attempted  to  be  given,  to  the  defendants.  The  commission  of  bankrupt 
against  Sawyer,  Jobler  and  Co.  was  issued  on  the  29th  of  October,  1818, 
and  the  plaintiffs  are  their  assignees  and  the  holders  of  the  bills.  The 
question  for  the  opinion  of  the  Court  was.  Whether,  under  these  circum- 
stances, the  bills  were  proveable  under  the  commission  issued  against  the 
drawer  ? 

F,  FoUock  for  the  Plaintiffs. — ^The  assignees  of  the  holder  of  the  bills 
in  question  are  entitled  to  prove  the  amount  under  the  commission  agunst 
the  drawer.  The  bills  were  running  at  the  time  when  the  drawer  became 
bankrupt,  he  absconded  long  before  they  became  due ;  and,  therefore,  aa 
personal  notice  of  the  dishonour  of  the  bills  could  not  be  given  to  him, 
it  was  unnecessary  to  give  any  notice  at  all*  Suppose  the  drawer  had 
absented  himself  but  had  not  become  bankrupt,  he  might  have  been 
sued  on  these  bills  although  notice  had  not  been  given.  Neither  was  it 
necessary  to  give  notice  to  his  assignees.  They  do  not  for  this  purpose 
represent  the  person  of  the  bankrupt,  and  there  is  no  case  deciding  that 
they  are  entitled  to  notice  under  such  circumstances.  It  must  be  ad- 
mitted that  the  bankruptcy  of  the  drawee  furnishes  no  ground  for  neg- 
lecting to  present  a  bill  for  acceptance  or  payment,  or  for  omitting 
to  give  notice  of  the  non-acceptanco  or  non-payment,  Bussell  v.  Lang- 
Btaffe,  Doug.  514;  Esdaile  v.  Sowerby,  11  East,  114;  but  that  is 
because  the  bankrupt  may  find  friends  to  assist  him  in  making  the  pay- 
ment. But  it  does  not  thence  follow  that  the  assignees  of  a  bankrupt 
drawer  are  entitled  to  notice  of  dishonour.  They  are  merely  trustees  to 
collect  the  assets  of  the  bankrupt,  and  distribute  them  amongst  the 
parties  entitled.    Any  rule  requiring  notice  to  these  defendants  would 
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equally  applj  to  the  assignees  under  a  volnntary  assignment  for  the 
benefit  of  creditors.  The  reason  for  requiring  notice  of  dishonour  is, 
r*5641  ^^^^  ^^^  P^tj  may  withdraw  his  fands  out  of  the  'hands  of  the 
L  J  acceptor,  but  that  reason  does  not  apply  to  the  assignees  of  a 
bankrupt,  for  they  are  bound  as  soon  as  possible  to  get  in  the  whole  of 
the  bankrupl*B  property. 

Tindal,  for  the  Defendants.— The  holders  made  these  bills  their  own 
by  negligence,  either  in  not  using  due  diligence  to  give  notice  to  the 
drawer,  or  in  neglecting  to  give  notice  to  his  assignees.  The  case  does 
not  state  that  the  absconding  of  the  drawer  was  known  to  the  holder 
of  the  bills;  if,  therefore,  judgment  be  given  for  the  plaintiffs,  the 
Court  must  jadge  by  the  event,  whether  it  was  necessary  to  give  notice, 
and  not  by  the  conduct  of  the  party  at  the  time,  whether  he  was  guilty 
of  any  negligence.  It  is  a  general  rale  that  notice  must  be  given,  and 
if  a  party  is  to  be  excused  from  that  obligation,  he  must  bring  himself 
strictly  within  the  exception.  He  must  either  give  notice  or  use  diligence 
in  attempting  to  do  so,  Bateman  v.  Joseph,  2  Campb.  461 ;  Beveridge 
V.  Bargess,  3  Campb.  262 ;  Crosse  v.  Smith,  1  M.  &  S.  545;  Goldsmith 
V.  Bland,  Bayley  on  Bills,  224.  None  of  those  cases  turned  upon  the 
question,  whether  an  attempt  to  give  notice  would  have  been  effectual, 
but  whether  the  attempt  was  in  fact  made.  In  the  present  case  notice 
might  have  been  left  at  the  drawer's  house,  and  that  might  have  reached 
him ;  but  no  endeavour  was  made  to  find  or  communicate  with  him.  In 
Brett  V.  Levette,  13  East,  213,  the  want  of  notice  to  a  bankrupt  drawer 
was  supplied  by  proof  of  an  admission  by  him  that  he  knew  the  bill 
would  not  be  paid ;  and  it  was  never  contended  that  notice  was  unneees- 
sary  in  general  where  a  drawer  had  become  bankrupt.  Secondly,  if 
notice  to  the  bankrupt  was  unnecessary,  still  it  should  have  been  given 
to  the  assignees.  In  Ex  parte  Moline,  a  bill  having  been  dishonoured, 
and  the  drawer  having  become  bankrupt,  notice  was  given  to  him  before 
assignees  were  chosen  under  the  commission,  and  Lord  Eldon  held  that 
to  be  sufficient,  because  the  bankrupt  represents  his  estate  until  assignees 
are  chosen.  From  that  case  it  follows,  that  where  a  bill  is  dishonoured 
after  the  choice  of  assignees,  notice  should  be  given  to  them.  It  may 
be  very  important  for  the  assignees  to  have  notice  in  order  that  they  may 
be  acquainted  with  the  real  state  of  the  bankrupt's  affairs.  [Batlbt 
r*6651  ^' — "^^®^  ™*y  ^*^®  *^  interest  in  *watching  the  estate  of  the 
L  J  acceptors  also,  ex  gr.,  where  he  becomes  bankrupt  with  the  funds 
of  the  drawer  in  his  hands,  his  estate  might  pay  a  large  dividend  before 
the  assignees  of  the  drawer  knew  that  the  bills  would  fall  upon  their 
bankrupt's  estate.]  Again,  the  argument  as  to  assignees  under  a  volun- 
tary assignment  does  not  apply,  for  the  assignees  of  a  bankrupt  are  by 
Statute  made  his  representatives,  and  sue  in  their  own  names.  Suppose 
the  case  of  a  drawer  dying  before  the  bill  becomes  due,  and  that  the 
residence  of  his  executor  is  known  to  the  holder;  if  the  bill  is  dis- 
honoured, notice  must  be  given  to  the  executor.  Now  an  executor,  who 
is  by  proceedings  in  equity  compelled  to  administer  the  estate  equally 
amongst  creditors,  is  precisely  in  the  same  situation  as  the  assignee  of  a 
bankrupt.    The  plaintiffs;  therefore^  having  neither  given  nor  attempted 
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to  give  notice  of  the  bills  in  question;  have  made  them  their  own;  the 
absconding  of  the  drawer  not  being  nnder  the  circumstances  of  this  case 
any  excuse  for  the  neglect. 

Pollock,  in  reply. — The  case  Ex  parte  Moline  proves  nothing  beyond 
the  sufficiency  of  the  notice  in  that  particular  case.  The  deduction 
attempted  to  be  drawn  from  that  case  isy  that  after  the  choice  of  assignees 
notice  must  be  given  to  them  and  not  to  the  bankrupt.  But  suppose  a 
commission  to  be  superseded^  the  notice  to  the  assignees  would  be  nuga- 
tory as  against  the  bankrupt.  The  assignees  can  only  claim  a  right  to 
notice  on  the  ground  of  some  injury  to  the  bankrupt's  estate.  At  all 
events,  therefore  it  is  sufficient  to  place  them  in  as  good  a  situation  as  a 
person  guaranteeing  a  bill;  who  cannot  avail  himself  of  the  want  of  notice 
as  a  defence  unless  he  has  thereby  sustained  an  injury.  It  is  not  pre- 
tended that  their  bankrupt's  estate  has  sustained  any  injury  from  the 
want  of  notice.  Our.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  by — 

BatleT;  J. — This  was  an  issue  from  the  Court  of  Chancery  on  the 
question;  Whether  plaintiffs,  as  assignees  of  Messrs.  Sawyer,  r«egg-i 
Jobler  and  Co.,  had  any  debt  proveable  under  the  *estate  of  I-  J 
John  Soady  Bains,  a  bankrupt?  Their  claim  was  upon  five  bills  of  ex- 
change, drawn  by  Bains  upon  Joseph  Lacklan,  and  indorsed  to  Sawyer 
and  Co.;  the  bills  became  due  JunC;  1818,  and  before  that  time  Bains 
and  Lacklan  had  both  become  bankrupts,  and  Bains  had  not  surrendered 
to  his  commission.  Bains  committed  his  act  of  bankruptcy  by  leaving 
the  kingdom  on  the  17th  of  April,  1818.  A  commission  issued  against 
him  on  the  20th;  and  he  has  never  returned.  Lacklan  became  bankrupt 
on  the  23d  of  April;  1818.  When  the  bills  became  due  they  were  dis- 
honoured; but  no  notice  was  left  at  Bains's  house;  nor  sent  to  his 
assignees;  the  house  was  open  at  the  timC;  and  the  messenger  in  it,  and 
the  holder  of  the  bills  knew  the  defendants  were  Bains's  assignees,  and 
the  question  upon  these  facts  was,  whether  the  want  of  notice  was  a  bar 
to  the  plaintiff's  claim ;  and  we  think  it  was.  When  a  bill  is  dishonoured, 
it  is  the  duty  of  the  holder  to  use  due  diligence  to  give  notice  to  such  of 
the  parties  to  the  bill  as  would  bo  entitled  to  a  remedy  over  upon  it,  if 
they  took  it  up,  and  the  holder  makes  the  bill  his  own  as  against  those 
parties,  and  loses  his  remedy  upon  the  bill  against  them  by  neglecting 
to  use  such  diligence.  It  is  no  excuse  that  the  chance  of  obtaining  any- 
thing upon  the  remedy  over  was  hopeless,  that  the  person  or  persons 
against  whom  that  remedy  would  apply,  were  insolvent  or  bankrupts,  or 
had  absconded.  Parties  are  entitled  to  have  that  chance  offered  to  them^ 
and  if  they  are  abridged  of  it,  the  law,  which  is  founded  in  this  respect 
upon  the  usage  and  custom  of  merchants,  says  they  are  discharged.  The 
bankruptcy,  therefore,  of  Lacklan,  is  no  excuse  for  the  want  of  due  dili- 
gence, if  such  want  exists  in  this  case,  but  the  question  must  be  answered 
as  it  would  have  been  had  Lacklan  continued  solvent.  Had  Lacklan 
been  solvent,  and  Bains's  assignees  had  been  apprized  of  the  dishonour, 
they  might  at  all  events  have  pressed  Lacklan  to  pay,  and  had  they 
thought  fit  to  take  up  the  bill  they  might  have  sued  him.  Of  these 
opportunities  in  this  case  they  have  been  deprived;  and  the  question  is, 
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Whether  they  have  been  deprived  by  the  want  of  that  diligence  which 
they  had  legally  a  right  to  expect  from  the  holders?  It  is  not  neoeasaiy 
r«^(^71  ^  ^^^^^^  ^Q  ^^is  <^^^^9  whether  in  the  event  of  the  bankruptcy  <^ 
L  -la  party  entitled  to  notice,  the  holder  is  boond  to  ^endeavour  to 
find  out  his  assignees :  nor  is  it  necessary  to  say  what  would  be  the  case, 
if  such  a  party's  house  were  shut  up,  and  there  were  no  means  afforded 
there  of  discovering  him  or  his  representatives,  for  in  this  case  the  banlE- 
rupt's  house  continued  open;  the  agent  of  his  representatives,  the  mes- 
Bcnger,  who  was  also  in  some  degree  his  representative,  was  there,  and 
a  notice  there  would  have  reached  the  assignees,  and  have  given  them 
the  power  of  considering  whether  they  should  have  taken  any  and  what 
steps  against  Lacklan.  In  a  very  excellent  modern  publication  OA  the 
law  of  bills  of  exchange,  combining  the  Scotch  and  English  law  upon 
the  subject,  Thompson,  535,  it  is  laid  down  that  in  case  of  the  bank- 
ruptcy of  the  drawer,  or  of  an  indorser,  notice  must  still  be  given  to  the 
bankrupt,  <<  or  to  the  trustee  vested  with  his  estate  for  behoof  of  his 
creditors,"  and  he  refers  (amongst  other  decisions)  to  the  case  Ex  parte 
Moline*  Whether  this  be  universally  and  in  all  cases  true,  it  is  not  now 
necessary  to  decide;  all  the  present  case  requires  is  this,  that  where  the 
bankrupt's  house  continues  open,  and  an  agent  of  the  assignees  there, 
notice  is  essential,  and  a  neglect  to  give  it  bars  the  holder's  claim 
against  the  bankrupt's  estate.  The  bills,  therefore,  were  not  proveable 
under  the  commission  issued  against  the  drawer. 

Fostea  to  the  defendants. 


AN  AGCEPTANCB  OF  A  BILL  FOR  HONOUR  IS  IN  THE  NATURE  OF  A 
CONDITIONAL  AOOEPTANGE,  AND  IMPLIES  THAT  THE  BILL  WILL  BE 
PAID  BY  THE  ACCEPTOR  FOR  HONOUR  IF,  ON  ITS  ARRIVING  AT 
MATURITY,  IT  18  NOT  PAID  BY  THE  DRAWEE;  BUT  AN  ACCEPTOR 
FOR  HONOUR  WILL  NOT  BE  LIABLE  UNLESS  THE  BILL,  WHEN  IT 
BECAME  DUE,  WAS  DULY  PRESENTED  FOR  PAYMENT  TO  THE  DRAWEE. 

I HOARE  V.  CAZENOVB. 

Not.  27,  1812.  — E.  16  East,  391. 
In  an  action  by  the  indorsees  of  the  bill  of  exchange  hereinafter  set 
r*^R1  ^^^^^  against  the  acceptors,  the  declaration  contained  the  usual 
L  J  averments,  (the  first  count  averring  that  the  bill  was  ^presented 
for  payment  to  the  drawees  and  refused,  the  second  count  omitting  that 
averment,)  and  charged  that  the  bill  having  been  refused  acceptance  by 
the  drawees,  and  being  thereupon  duly  protested  for  non-acceptance,  the 
defendants,  having  notice  thereof,  accepted  the  bill  for  the  honour  of  the 
first  indorscrs.  The  defendants  pleaded  the  general  issue;  and  at  the 
trial  before  Lord  Ellenborongh,  C.  J.,  at  Guildhall,  after  Hilary  Term, 
1811,  a  verdict  was  found  for  the  plaintiffs  for  J^816,  subject  to  the 
opinion  of  the  Court  on  the  following  case : — 
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The  bill  of  exchange  stated  in  the  declaration  was  drawn  by  S.  Han- 
bury  at  Hamburgh,  on  the  23d  of  Julj^lSlO,  upon  Penn  and  Hanbury^ 
of  London,  in  favour  of  Qnevremont  Balleydier  and  Co.,  for  £800  ster- 
ling, at  130  days  after  date.  It  was  specially  indorsed  by  Quevremont 
Balleydier  and  Co.,  to  Perier  Freres;  by  them  to  F.  Farmbacber,  all  of 
whom  reside  abroad;  by  F.  Farmbacher  to  Oreffuble  Freres  and  Co., 
who  reside  here;  and  by  the  latter  to  the  plaintiffs,  who  are  bankers  in 
London.  The  first  of  the  set  of  bUls  was  transmitted,  with  the  first 
special  indorsement  only,  to  the  defendants  to  procure  acceptance;  and 
they  accordingly  presented  it  for  acceptance  to  Penn  and  Hanbury,  who 
refused;  whereupon  the  defendants  caused  a  protest  to  be  duly  made  for 
Don-aoceptance.  The  second  of  the  set  of  bills  was  afterwards  trans- 
mitted, indorsed  so  as  to  pass  the  property  to  Greffuble  Freres  and  Co., 
with  a  reference  upon  the  face  of  the  bill  to  the  defendants  in  case  of 
need.  Greffuble  Freres  and  Co.  applied  to  the  defendants  for  the  first 
bill,  and  to  know  if  it  had  been  accepted :  upon  which  the  defendants 
delivered  the  first  bill  to  them  with  the  following  acceptance  by  them* 
selves, — « accepted  under  protest  for  the  honour  of  the  first  indorsers." 
The  bill  became  due  on  the  3d  of  December,  1810,  but  was  not  presented 
to  the  drawees,  Penn  and  Hanbury,  for  payment;  nor  was  it  proved  to 
have  been  protested  for  non-payment.  The  defendants  refused  to  pay 
the  bill,  in  consequence  of  orders  from  the  first  indorsers.  If  the  plain ti^ 
were  entitled  to  recover,  the  verdict  was  to  stand;  if  not,  a  nonsuit  was 
to  be  entered.  This  case  was  argued  in  Michaelmas  Term,  1811,  r^cfcpqi 
by  Scarlett,  for  the  plaintiffs,  and  *Taddy^  for  the  defendants;  1-  -i 
and  the  Court  reserved  it  for  further  consideration. 

Lord  Ellenborottgb,  C.  J.,  on  this  day  delivered  the  judgment. 

This  was  an  action  founded  upon  a  set  of  bills  of  exchange  for  £800; 
accepted  by  the  defendants  for  the  honour  of  the  first  indorsers.  The 
set  was  drawn  by  Samuel  Hanbury,  at  Hamburgh,  23d  July,  1810, 
upon  Penn  and  Hanbury,  of  London,  and  was  payable  to  Quevremont 
Balleydier  and  Co.,  at  130  days  after  date.  The  first  of  the  set  was 
transmitted  to  the  defendants,  that  they  might  procure  acceptance,  but 
Penn  and  Hanbury  refused  to  accept,  and  the  defendants  caused  it  to  be 
protested  for  non-acceptance.  The  second  of  the  set  was  indorsed  to 
Greffuble  Freres  and  Co. ;  they  applied  to  the  defendants  for  the  first, 
and  the  defendants  delivered  to  them  the  first,  accepted  by  themselves, 
for  the  honour  of  the  first  indorsers;  that  is  to  say,  Quevremont  Balley- 
dier and  Co.  The  bill  became  due  the  3d  of  December,  1810,  but  was 
not  presented  to  Penn  and  Hanbury,  the  drawees,  for  payment,  nor  pro- 
tested for  non-payment.  In  the  first  count  it  was  stated,  contrary  to 
the  fact,  that  it  was  presented  to  the  drawees  for  payment,  and  refused; 
in  the  second  count  this  averment  was  wholly  omitted.  The  defendants 
(in  consequence  of  orders  from  the  first  indorsers)  refused  to  pay  it.  The 
question  therefore  is.  Whether  a  presentment  to  Penn  and  Hanbury, 
the  drawees,  for  payment,  and  a  protest  for  non-payment  by  them,  is,  or 
is  not  essential  as  a  previous  requisite  to  the  maintaining  an  action 
'against  these  defendants,  the  acceptors  for  the  honour  of  the  first  indor- 
sers? and  this  depends  upon  the  nature  and  obligation  of  an  acceptance 
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for  the  honour  of  the  drawer  or  indoraer.  If  an  acceptance  in  these 
terms  bo  an  engagement  by  the  person  giving  it  that  he  will  pay  the 
bill  when  it  becomes  due,  and  entitles  the  holder  to  look  to  him  in  the 
first  instance^  without  a  previous  resort  to  any  other  person,  the  plain  tifiis 
are  in  that  case  entitled  to  recover  upon  their  second  count;  but  if  such 
an  acceptance  be  in  -  its  nature  qualified,  and  amount  to  a  collateral  en« 
r*VIO'\  S^g^^^^t  o^lyy  ^'^'j  &^  undertaking  to  pay  if  the  original  drawee, 
I-  J  upon  a  presentment  to  him  for  payment  *8hould  persist  in  dis- 
honouring this  bill,  and  such  dishonour  by  him  should  be  notified,  by 
protest,  to  the  person  who  has  accepted  for  the  honour  of  the  indorser, 
then  the  necessary  steps  have  not  been  taken  upon  this  bill,  and  the 
plaintifis  cannot  recover.  And  such,  after  much  consideration,  we  are 
of  opinion  is  the  case. 

It  is  remarkable  that  no  directly  adjudged  case  upon  the  question  is 
to  be  found ;  although  the  custom  of  merchants  relatiye  to  this  subject 
is  stated  in  the  case  of  Brunetti  v.  Lewin,  in  K.  B.,  (affirmed  in  error 
in  the  Exchequer  Chamber  in  favour  of  the  original  plaintiff  Brunetti,) 
as  reported  in  1  Lutw.  806.  And  Lutw.  in  his  report,  says,  that  he 
could  not  discover  that  any  exception  was  taken  to  the  validity  of  the 
custom,  which  he  states  as  shortly  this, — ''that  if  any  merchant,  Ac., 
(for  the  honour  of  him  to  whom  a  foreign  bill  of  exchange  was  first  pay- 
able, and  who  had  first  indorsed  \he  bill  to  another,)  shall  pay  the  said 
bill  to  the  last  indorsee  of  it,  the  bill  being  before  then  protested  for 
non-payment,  then  the  merchant  to  whom  the  bill  was  first  payable,  and 
who  first  indorsed  the  bill,  shall  have  an  action  against  the  merchant 
who  first  took  upon  himself,  by  writing,  to  pay  the  bill,  &c.,  for  the 
honour  of  the  drawer,  the  bill  having  been  protested  likewise  for  non- 
acceptance,  for  the  value  of  the  bill  and  all  charges,"  &o.  Thus  two 
protests,  i.  e.,  for  non-payment  as  well  as  non-acceptance,  were  in  this 
case  held  necessary  by  the  custom  of  merchants.  The  immediate  point 
argued  in  error  appears  to  have  been  whether  it  was  sufficiently  shewn, 
agreeably  to  the  custom  alleged,  that  payment  was  in  that  case  in  fact 
made  to  the  last  indorsee,  so  as  to  found  the  claim  of  the  first  indorser, 
to  payment  to  be  made  by  the  acceptor  for  honour,  within  the  terms  of 
the  custom;  but  it  certainly  was  also  open  to  the  plaintiff  in  error,  to 
have  insisted  upon  the  invalidity  of  any  part  of  the  custom  alleged;  of 
which  custom  the  protest  for  non-payment  previously  to  the  payment  to 
the  indorsee,  and  the  subsequent  claim  upon  the  acceptor  for  honour, 
was  a  material  part.  In  that  case  the  undertaking  for  the  honour  of  the 
drawer  was  not  in  the  form  of  an  acceptance  upon  the  bill,  but  of  <'a 
note  in  writing  for  the  honour  of  the  drawer  to  pay  the  bill  upon  return;" 
r^^VIM  ^^^  ^^^^'  '''^^^^^^^g  ^  Pothier  on  Bills  of  Exchange,  partie  1, 
L  -I  cap.  4,  *Des  Avals,"  is  a  mode  substituted  by  <' recent  usage  in 
the  place  of  a  signature  by  the  person  giving  the  caution  on  the  bill 
itself;"  and  though  the  mode  be  different,  the  efiect  is  for  all  substantial 
purposes  the  same. 

Malyne,  p.  258,  in  his  fifth  observation,  says,  if  this  man,  (speaking 
of  the  acceptor  for  the  honour  of  the  bill,  whom  he  had  just  mentioned 
in  his  foregoing  observation,)  at  the  time  doth  pay  the  said  bill,  because 
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the  party  upon  whom  it  was  directed  doth  not^  yet  he  is  to  make,  first, 
before  he  doth  pay  the  same,  a  protest,  with  a  declaration  that  he  hath 
paid  the  same  for  the  honour  of  the  bill  of  exchange,  whereby  to  receive 
the  money  again  of  him  that  hath  made  the  bill  of  exchange.  But  it 
may  be  said  that  according  to  this  position  in  Malyne,  though  a  protest 
may  be  necessary  to  be  made  against  the  drawee  -by  the  acceptor  for 
honour,  to  entitle  him  to  recover  against  the  party  for  whose  honour  he 
has  accepted,  yet  that  such  protest  for  non-payment  is  not  equally  neces- 
sary to  be  made  against  the  drawee,  to  enable  any  other  holder  to  recover 
against  the  acceptor  for  honour  himself.  But  the  next  observation,  the 
sixth  in  the  same  page  of  Malyne,  lays  down  the  obligation^ more  gene- 
rally, and  as  attaching  upon  every  holder  of  a  bill,  whether  accepted  or 
not  accepted,  in  whose  hands  it  remains  unpaid,  up  to  the  time  of  the 
appointed  payment,  i.  e.,  the  duty  of  making  a  protest  for  the  non-pay- 
ment of  it.  nis  words  are  these  : — <<  If  a  bill  of  exchange  be  accepted, 
and  nevertheless  not  paid,  and  that  it  be  not  accepted  as  aforesaid  and 
remaineth  unpaid,  then  must  you  cause  the  notary  to  make  a  second  pro- 
test (assuming  that  the  bUl  had  been  already  protested  for  non-accept- 
ance) for  the  nonpayment  of  it.'^ 

In  the  same  work  of  Pothier,  to  which  I  have  already  referred.  Part 
i.  0.  5,  8.  131,  second  branch,  of  the  section : — «  When  after  a  protest 
made  for  want  of  acceptance  on  the  part  of  him  upon  whom  the  bill  is 
drawn,  a  third  person  has  intervened,  and  has  accepted  the  bill  for  the 
honour  of  the  drawer,  or  some  indorser,  all  agree  liiat  at  the  expiration 
of  the  time  of  grace,  the  protest  ought  to  be  made  not  only  to  him  upon 
whom  the  bill  is  drawn,  and  who  has  refused  to  accept  it,  but  to  the 
third  person,  who  has  accepted  it  for  honour.  A  bad  reason  has  been 
assigned  to  me  for  the  difference,  which  is,  *that  he,  who  has  r^ci79-i 
accepted  for  honour,  has  made  himself  the  debtor  of  the  bill,  t.  J 
whereas  the  person  who  has  been  indicated  as  him  from  whom  the  pay- 
ment of  it  is  to  be  received,  is  not  the  debtor  of  it.  This  reason  is  a  bad 
one,  for  when  I  make  a  protest  to  any  one  of  my  bill  of  exchange,  it  is 
only  in  his  single  quality  of  person  indicated  to  pay  me,  and  not  in  the 
quality  of  debtor  of  the  bill  that  I  make  this  protest.  He  upon  whom 
the  bill  is  drawn,  when  he  has  not  accepted  it,  is  not  debtor  of  the  bill 
of  exchange  in  regard  to  me;  it  is  not  only  in  the  single  quality  which 
he  has,  of  being  the  person  indicated  to  pay  it,  that  my  protest  to  him 
is  made." 

I  am  aware  that  Beawes  in  his  Lex  Mercatoria,  p.  421,  s.  43,  says, 
<<  He  that  accepts  a  bill  upon  protest,  puts  himself  absolutely  in  the  stead 
of  the  first  acceptant,  and  is  obliged  to  make  the  payment  without  any 
exception,  ^nd  the  possessor  (i.  e.,  the  holder)  hath  the  same  right  and 
law  against  such  an  acceptor  as  he  would  have  had  against  the  first  in- 
tended one,  if  he  had  accepted."  The  literal  sense  of  these  words  cer- 
tainly seems  to  place  this  writer  at  variance  with  the  authorities  above 
cited ;  and  if  that  were  necessarily  the  case,  one  would  not  be  disposed 
yery  readily  to  surrender  the  custom  of  merchants,  as  alleged  on  record, 
and  not  questioned  in  error  in  the  case  of  Brunetti  v.  Lewin,  as  it  is  re- 
ported in  Lutw.;  and  the  positions  which  are  to  be  found  in  Malyne  and 
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Pothier,  Tthe  latter  a  most  learned  and  eminent  writer  upon  erery  subject 
oonnected  with  the  law  of  contracts,  and  intimately  acquainted  with  the  law- 
merchant  in  particular,)  to  the  authority  of  Mr.  Beawes.  However,  the 
very  positions  of  Beawes  himself  are  not  necessarily  contradictory  to 
those  above  mentioned,  nor  does  he  adyert  to  any  question  whether  a 
protest  be  required  or  not  in  such  a  case.  In  saying  that  an  acceptor 
for  honour  «  put  himself  absolutely  in  the  stead  of  the  first  acceptaat, 
and  is  obliged  to  make  the  payment  without  any  exception,''  &c.,  he  may 
fairly  be  understood  as  representing  only  the  extent  of  his  liability  to  be 
equal  to  that  of  an  original  acceptor,  when  charged  upon  his  acceptance, 
and  not  as  excluding  the  necessity  of  any  previous  steps,  which  the 
custom  of  merchants  may  be  supposed  to  require,  in  order  to  his  being 
duly  so  charged.  The  use  and  convenience,  and  indeed  the  necessity  of 
r*57^1  ^  P^o^s^  ^P^^  foreign  "^ bills  of  exchange,  in  order  to  proye  in 
L  J  many  cases  the  regularity  of  the  proceedings  thereupon,  is  too 
obvious  to  warrant  us  in  dispensing  with  such  an  instrument  in  any  case 
where  the  custom  of  merchants,  as  reported  in  the  authorities  of  law, 
appears  to  have  required  it.  And  indeed  the  reason  of  the  thing,  as 
well  as  the  strict  law  of  the  case,  seems  to  render  a  second  resort  to  the 
drawee  proper,  when  the  unaccepted  bill  still  remains  with  the  holder ; 
for  effects  often  reach  the  drawee,  who  has  refused  acceptance  in  the  first 
instance  out  of  which  the  bill  may  and  would  be  satisfied,  if  presented 
to  him  again  when  the  period  of  payment  had  arrived.  And  the  drawer 
is  entitled  to  the  chance  of  benefit  to  arise  from  such  second  demand,  or 
at  any  rate  to  the  benefit  of  that  eyidence  which  the  protest  affords,  that 
the  demand  has  been  made  duly  without  effect,  as  fur  as  such  evidence 
may  be  available  to  him  for  purposes  of  ulterior  resort.  Upon  the  whole, 
therefore,  we  are  of  opinion  that  the  poatea  must  be  delivered  to  the  de- 
fendants. 


IL— WILLIAMS   V.   GERMAINE    THE    ELDER. 
SAME  V.   GERMAINE    THE  YOUNGER. 
Nov.  21,  1827.— E.     1  B.  k  C,  468.    Eng.  Com.  Law  Reps.  vol.  14. 

The  former  of  these  cases  was  an  action  by  the  indorsee  against  the 
acceptor  of  a  bill  of  exchange  for  the  honour  of  the  drawer. 

In  the  first  count  of  the  declaration  it  was  stated,  that  Germaine  tho 
younger,  on  the  29th  of  April  1826,  in  parts  beyond  the  seas,  at,  &c., 
drew  a  bill  of  exchange  for  JS71,  11«.  9d.  upon  Messrs.  Pugh  and  Red- 
man, London,  payable  thirty  days  after  sight,  to  the  order  of  one  Henry 
Williams,  who  indorsed  it  to  the  plaintiff;  that  on  the  20th  of  July,  in 
the  same  year,  at,  &c.,  the  bill  was  presented  to  Pugh  and  Redman  for 
acceptance,  who  then  and  there  had  sight  of  it,  but  did  not,  nor  would 
then,  or  at  any  time  before  or  afterwards,  accept  the  same,  or  pay  the 
sum  of  money  therein  mentioned^  but  wholly  refused  so  to  do.     That  the 
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bill  was  duly  protested  for  ^non-acceptance,  whereof  the  defend-  r^itc^^-i 
ant,  on,  &c.,  had  notice,  and  thereapon  the  defendant,  on,  &c.,  at,  L  J 
&c.,  in  order  to  prevent  the  said  bill  from  being  sent  back  and  returned  to 
the  drawer,  did,  under  the  said  protest,  accept  the  said  bill ,  and  make  it 
payable  at  No.  6,  Union  Court,  Old  Broad  Street,  and  deliyered  the  bill 
80  accepted  and  indorsed  to  the  plaintiff.  That  the  bill,  when  it  became 
due,  to  wit,  on  the  22d  of  August,  was  dnly  shown  and  presented  at  the 
place  where  it  was  made  payable  by  the  said  acceptance,  and  payment 
of  the  sum  of  money  therein  mentioned  was  duly  demanded,  according 
to  the  tenor  and  effect  of  the  bill,  and  of  the  acceptance  and  indorsement; 
but  that  neither  the  defendant,  nor  any  person  on  account  of  the  defend- 
ant, or  the  drawer,  did,  or  would,  pay  the  bill,  &c.  The  second  count 
was  similar,  with  the  exception  that  defendant's  acceptance  was  stated 
as  a  general  acceptance  under  protest,  and  not  making  the  bill  payable 
at  a  particular  place.  The  third  count  stated  an  acceptance  by  defend- 
ant, payable  at  6,  Union  Court,  for  the  honour  of  the  drawer,  without 
averring  a  previous  presentment  to  the  drawees.  The  fourth  count 
varied  from  the  third,  as  the  second  from  the  first.  Plea,  the  general 
issue. 

At  the  trial  before  Lord  Tentbbden,  C.  J.,  at  the  Guildhall  sittings, 
after  Michaelmas  Term,  1826,  it  appeared  that  the  bill  was  drawn  abroad 
by  Germaine,  the  younger,  and  indorsed  by  the  payee  to  the  plaintiff. 
On  the  12th  of  July  it  was  presented  to  the  drawees  for  acceptance,  and 
protested  for  non-acceptance.  On  the  20th  of  the  same  month  Germaine 
the  elder  accepted  the  bill  for  the  honour  of  the  drawer,  and  this  ap- 
peared on  the  face  of  the  bill.  On  the  22d  of  August,  when,  according 
to  the  acceptance,  the  bill  became  due,  it  was  presented  for  payment  to 
the  drawees,  and  to  the  acceptor  for  honour,  and  dishonoured  and  pro- 
tested for  non-payment.  Notice  of  the  non-acceptance  and  subseqaent 
dishonour  of  the  bill  when  presented  for  payment  was  not  given  to  the 
drawer;  but  his  residence  being  unknown,  it  was  conceded  that  the 
holder  was  not  bound  to  give  it.  Parke  for  the  defendant,  objected 
that  it  was  incumbent  on  the  plaintiff  to  prove  a  due  presentment  for 
payment  to  the  drawees,  and  protest  for  non-payment  before  the  acceptor 
for  honour  could  be  called  upon  to  pay,  *Hoare  v.  Cazenove,  and  r^c-rc-i 
that  the  presentment  to  the  drawees  was  not  at  the  right  time,  L  -I 
for  that  the  bill  being  made  payable  at  a  certain  time  after  sight,  was  at 
maturity  as  against  the  drawees  on  the  14th  of  August^  but  it  was  not 
presented  to  them  for  payment  until  the  22d. 

The  second  action  was  against  the  drawer.  In  this  case  the  evidence 
was  the  same,  and  the  same  objection  was  taken  to  the  plaintiff's  right 
to  recover.  The  Lord  Chief  Justice  overruled  the  objection,  and  the 
plaintiff  had  a  verdict  in  each  case,  the  defendant  having  leave  to  move 
to  enter  a  nonsuit.  Parke,  in  Hilary  Term,  1827,  renewed  his  objection 
to  the  plaintiff's  right  to  recover,  and  contended  that  the  case  of  Hoare 
V.  Cazenove  was  a  direct  authority  in  his  favour,  unless  it  should  be  held 
that  there  was  some  sound  distinction  between  a  bill  payable  after  sight^ 
and  one  payable  after  date,  or  between  actions  against  a  drawer  and  in- 
dorser.     The  holder,  by  neglecting  to  present  the  bill  to  the  drawees  for 
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payment  at  the  time  when  it  was  dne^  according  to  the  time  when  thej 
had  sight  of  it,  gave  time  to  them  without  the  assent  of  the  acceptor  for 
honour,  or  of  the  drawer,  who  were  thereby  discharged. 

Lord  Tentebden,  C.  J — I  am  of  opinion  that  there  is  not  any  suffi- 
cient ground  for  the  motion,  either  on  behalf  of  the  drawer  or  the  accep- 
tor. This  was  a  bill  payable  thirty  days  after  sight.  On  the  12th  of 
July  it  was  presented  for  acceptance,  and  that  having  been  refused,  it 
was  duly  protested ;  but  the  drawer's  address  not  being  known,  notice 
could  not  be  given.  The  bill  was  then  taken  to  Germaine  the  elder,  and 
on  the  20th  of  July  he  accepted  it  for  the  honour  of  the  drawer.  Thirty 
days  elapsed,  and  then,  the  usual  days  of  grace  having  been  allowed,  it 
was  presented  to  the  original  drawees,  and  to  the  acceptor  for  honour, 
but  both  refused  payment.  The  first  question  is.  Whether  the  drawer  is 
liable  under  these  circumstances  ?  It  is  not  necessary  to  decide  on  the 
effect  of  an  acceptance  for  honour,  where  no  presentment  for  payment  is 
made  to  the  drawees.  Here  presentment  was  made  to  them  at  the  time 
when  the  bill  became  due,  according  to  the  acceptance  for  honour,  and  I 
think  that  sufficed.  This  circumstance  distinguishes  the  present  case 
r*^7Rl  ^'^™  Hoare  v.  Cazenove.  The  «bill  in  that  case  was  payable  at 
L  J  a  certain  period  after  date,  and  no  presentment  for  payment  was 
ever  made  to  the  drawee ;  the  decision,  therefore,  cannot  be  cited  as  an 
authority  for  saying  that  a  bill  should,  under  the  circumstances  proved 
in  this  case,  be  presented  for  payment  to  the  drawees,  and  to  the  accep- 
tor for  honour,  at  two  different  times.  Such  a  rule  might  be  prejudicial 
to  the  acceptor  for  honour,  and  in  the  present  case  it  would  have  com- 
pelled the  holder  to  present  the  bill  to  the  drawee  eight  days  before  the 
expiration  of  the  time  allowed  to  the  actual  acceptor  for  payment. 

Parke  then  moved  in  arrest  of  judgment  in  each  case,  on  the  ground 
that  the  declaration  did  not  aver  a  presentment  for  payment  to  the  drawee 
and  protest  for  non-payment,  but  only  to  the  acceptor  for  honour;  and 
upon  this  point  a  rule  nisi  was  granted,  against  which,  on  a  former  day 
in  this  term, 

Campbell  showed  cause.  First,  in  the  action  against  Germaine  the 
elder.  The  engagement  of  an  acceptor  for  honour  is  absolute,  not  con- 
ditional; it  was,  therefore,  unnecessary  to  present  the  bill  for  payment 
to  the  drawee.  Secondly,  supposing  that  to  be  necessary,  still  the  decla- 
ration is  sufficient  after  verdict.  This  case  is  distinguishable  from  that 
of  Hoare  v.  Cazenove,  the  bill  being  made  payable  after  sight,  whereas 
in  that  case  it  was  payable  after  date.  If  the  two  cases  had  been  pre- 
cisely similar,  it  would  have  been  difficult  to  get  over  that  authority, 
although  the  reasons  given  in  support  of  the  decision  are  not  satisfactory. 
JSx  vi  terminiy  an  acceptor  is  in  a  different  situation  from  a  drawer  or 
indorser ;  but  the  acceptor  for  honour  is  placed  in  the  same  situation  as 
those  parties,  according  to  the  decision  referred  to,  which,  indeed,  pro- 
fesses to  proceed  on  authority,  and  not  on  the  convenience  of  the  thing; 
and,  looking  at  the  authorities  cited,  they  do  not  appear  to  warrant  the 
judgment  there  given.  Beawes  Lex  Merc.  tit.  Bills  of  Exchange,  §  43, 
is  cited,  which  is  an  express  authority  for  saying  that  the  obligation  of 
the  acceptor  for  honour  is  absolute,  not  conditional.    Then  Lewin  v.  Bni- 
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netti,  Maljne,  p.  273,  and  Pothier  Contrat  de  Change,  part  1,  c.  5,  § 
137,  are  referred  to,  as  proving  the  reverse.  The  first  of  "^these  r^cn^-t 
was  an  action  by  the  first  indorser,  for  whose  honour  the  bill  had  L  J 
been  paid,  against  the  acceptor  for  honour.  The  custom  was  set  out  on 
the  record.  [Batlet,  J. — Lord  EUenborougb,  commenting  on  the  cus- 
tom set  out,  says, — "  Thus  two  protests,  i.  e.  for  non-payment  as  well  as 
non-aoceptance,  were  in  this  case  held  necessary  by  the  custom  of  mer- 
chants."] No  point  was  made  about  the  second  presentment  or  protest. 
It  is  true,  his  lordship  observes,  that  no  objection  was  made  to  the  cus- 
tom as  stated;  but  no  objection  could  be  made  to  it  on  a  writ  of  error. 
Then,  as  to  the  passages  quoted  from  Malyne,  it  is  plain,  taking  the  whole 
together,  that  he  is  speaking  of  that  which  is  necessary  in  order  to  give 
the  payer  for  honour  a  remedy  over,  and  not  of  that  which  is  necessary 
to  make  the  acceptor  for  honour  liable  to  the  indorsee  of  the  bill.  Nor 
is  it  by  any  means  clear  that  Pothier,  in  the  passage  referred  to,  Con- 
trat de  Change,  part  1,  c.  5,  art.  2,  is  discussing  the  exact  point  now 
before  the  Court ;  it  would  rather  seem  that  he  is  pointing  out  the  steps 
necessary  to  make  third  persons  liable,  after  non-payment  by  an  acceptor 
for  honour.  The  reason  of  the  thing  certainly  is  not  in  favour  of  the 
objection.  The  holder  of  the  bill,  out  of  indulgence  to  the  drawer, 
allows  a  third  person  to  accept  for  his  honour ;  it  would  be  hard  if,  on 
that  account,  he  were  bound  to  take  the  extra  trouble  of  presenting  it  a 
second  time  to  the  drawee.  Besides,  if  that  were  so,  presentment  must 
be  made,  both  to  the  drawee  and  the  acceptor  for  honour,  on  the  day 
when  the  bill  becomes  due ;  but  this  would  be  impossible  if  the  parties 
lived  at  any  considerable  distance  from  each  other.  Secondly,  if  a  second 
presentment  to  the  drawee  were  necessary,  still  the  declaration  is  suffi- 
cient after  verdict.  It  states  that  the  bill  was  duly  presented,  and  pay- 
ment duly  demanded ;  but  that  could  not  be  true,  unless  it  were  pre- 
sented both  to  the  drawee  and  the  acceptor  for  honour,  if  such  present- 
ment be  necessary.  In  Solomons  v.  Stavely,  2  Doug.  684,  it  was  held, 
that  the  omission  of  an  allegation  of  protest  was  only  matter  of  form,  and 
could  not  be  taken  advantage  of  on  general  demurrer.  If,  without  proof 
of  such  presentment  at  the  trial,  the  plaintiff  was  not  entitled  to  recover, 
then,  after  verdict  in  his  favour,  it  must  be  presumed  (as  was  the  fact) 
that  such  proof  was  given ;  and  then  *the  omission  in  the  decla-  r^eyo-i 
ration  is  aided,  according  to  the  cases  cited  in  1  Wm.  Saund.  t.  J 
228,  n.  (1).  As  to  the  other  case,  there  is  no  real  difference  between 
the  action  against  the  drawer  and  against  the  acceptor  for  his  honour. 

Parke,  contra. — The  only  question  for  the  Court  is,  Whether  Hoare 
V.  Cazenove  were  rightly  decided  or  not  ?  and  it  is  very  important  to 
adhere  to  decided  cases  on  questions  of  commercial  law,  for  subsequent 
contracts  are  made  on  the  faith  of  them.  The  only  authority  cited  on 
the  other  side,  as  at  variance  with  that  decision,  is  Beawes  Lex  Merc. ; 
but  that  was  noticed  by  Lord  Ellenborough,  and  fully  answered ;  and  he 
assigns  very  sufficient  reasons  for  the  judgment  then  pronounced  by  the 
Court.  Then  it  was  said,  that  Hoare  v.  Cazenove  is  not  supported  by 
the  case  of  Brunetti  v.  Lewin ;  but  the  custom  there  set  out  on  the  re- 
cord agrees  with  that  which  is  now  contended  for^  and  it  must  be  taken 
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to  have  been  proved  as  laid.     A  difficulty  was  also  suggested,  arising 
out  of  the  supposed  necessity  of  presenting  to  the  drawee  and  acceptor 
for  honour  on  the  same  day ;  but  there  is  no  authority  for  saying  that 
the  presentment  to  both  must  be  on  the  same  day ;  and  the  law  always 
allows  a  reasonable  time  for  the  performance  of  that  which  it  requires  to 
be  done.     [Bayley,  J. — In  Hoare  v.  Cazenove,  the  acceptance  was  for 
the  honour  of  the  indorser.]     Every  indorser  is  in  effect  a  new  drawer  ; 
and  although  that  was  a  bill  payable  after  date,  and  this  is  payable  after 
sight,  the  principle  of  the  former  decision,  viz,,  that  the  undertaking  of 
the  acceptor  for  honour  is  conditional  only,  is  equally  applicable  to  both, 
and  cannot  be  affected  by  the  mode  of  ascertaining  the  time  of  payment. 
The  case,  Eushton  v.  Aspinall,  2  Doug.  680,  disposes  of  the  next  point 
that  was  made ;  and  the  argument  as  to  the  effect  of  the  averment,  that 
the  bill  was  duly  presented  to  the  defendant,  is  answered  by  Edward  v» 
Peterson,  2  Marsh,  304,  where,  in  an  action  on  a  bond,  conditioned  for 
the  performance  of  an  award,  so  as  it  was  made  under  the  hands  of  the 
arbitrators,  it  was  averred  that  the  arbitrators  did  in  due  manner  duly 
make  their  award  in  writing }  and  on  error  this  was  held  insufficient.     In 
the  other  action  against  the  drawer,  Pothier,  part  1,  o.  5,  §  137,  is  a  clear 
r*^7Ql  ***^^^ority  for  the  defendant,  even  supposing  him  to  be  treating 
L         -l  of  that  which  is  necessary  to  charge  third  persons,  as  has  been 
suggested.  Cur,  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Tentebden,  C.  J. — There  were  two  cases  argued  yesterday 
of  Williams  and  Oermaine  the  elder,  and  Williams  and  Germaine  the 
younger;  Germaine  the  elder  being  the  acceptor  of  a  bill  of  exchange 
for  the  honour  of  the  drawer,  and  Germaine  the  younger  being  the  drawer 
of  the  bill.  The  objection  taken  in  arrest  of  judgment  was,  that  the 
declaration  did  not  allege  that  when  the  bill  arrived  at  maturity,  that  is, 
at  the  expiration  of  the  time  after  it  was  exhibited  to  the  drawee,  it  wa^ 
ever  presented  to  that  drawee  for  payment,  or  protested  for  non-payment. 
In  support  of  the  objection,  counsel  relied  on  a  case  in  16  East,  Hoare 
V.  Cazenove.  That  case  underwent  grave  consideration  by  this  Court, 
which,  at  that  time,  was  filled  by  very  learned  Judges,  the  assistance  of 
one  of  whom  we  have  the  satisfaction  of  having  at  the  present  moment. 
In  the  course  of  the  argument,  much  was  addressed  to  us  to  show  that 
that  judgment  ought  not  to  have  been  given.  If  we  could  have  been 
convinced  that  a  judgment  given  even  by  persons  of  the  description  to 
which  I  have  alluded,  was  founded  on  a  mistake  of  the  law,  it  would 
have  been  our  duty  to  have  decided  contrary  to  it )  but  we  ought  not  to 
overrule  a  solemn  decision  of  the  Court  unless  we  perfectly  concur  in 
saying  that  such  judgment  was  founded  on  a  mistake.  It  is  of  great 
importance  in  almost  every  case,  but  particularly  in  mercantile  law,  that 
a  rule  once  laid  down  and  firmly  established  and  continued  to  be  acted 
upon  for  many  years,  should  not  be  changed  unless  it  appears  clearly  to 
have  been  founded  upon  wrong  principles.  If,  however,  the  matter  were 
new,  I  am  by  no  means  prepared  in  my  own  mind  to  say  I  should  not 
have  come  to  the  same  decision,  although  I  should  have  paused  before  I 
pronounced  a  judicial  opinion  on  the  subject,  longer  than,  having  that 
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autboritj  before  me,  I  think  it  necessary  to  do.  Wbateyer  is  requisite  to 
enable  a  person  who  has  accepted  *a  bill  for  the  honoar  of  ano-  r«coA-| 
ther,  to  call  upon  that  person  to  repaj  him,  and  to  enable  him  to  l-  J 
recover  over  against  such  person,  may  also  be  reasonably  held  necessary  to 
enable  another  party  to  recover  against  such  an  acceptor  for  honour. 
For  if  you  could  recover  against  an  acceptor  for  honour  by  proof  of  less 
than  will  enable  him  to  recover  against  the  party  for  whom  he  accepts, 
there  would  be  an  inconsistency ;  for  it  might  be  said  with  some  reason, 
that  if  the  acceptor  for  honour  chose  to  pay  without  requiring  all  the 
proof  from  the  holder  which  would  be  necessary  for  him  to  recover 
against  the  drawer,  the  payment  would  be  made  in  his  own  wrong,  and 
he  would  not  be  entitled  to  recover  over.  It  seems  to  me,  therefore,  that 
the  same  rule  as  to  proof  which  prevails  in  the  case  of  an  acceptor  for 
honour,  in  suing  a  party  for  whose  honour  he  accepts,  must  also  be  ob- 
served when  the  holder  of  a  bill  sues  a  person  so  accepting.  The  result, 
as  it  seems  to  me,  of  the  decision  to  which  I  have  alluded  is,  that  an 
acceptance  for  honour  is  to  be  considered  not  as  absolutely  such,  but  in 
the  nature  of  a  conditional  acceptance.  It  is  equivalent  to  saying  to  the 
holder  of  the  bill.  Keep  this  bill,  don't  return  it^  and  when  the  time 
arrives  at  which  it  ought  to  be  paid,  if  it  be  not  paid  by  the  party  on 
whom  it  was  originally  drawn,  come  to  me,  and  you  shall  have  the  mo- 
ney. This  appears  to  me  to  be  a  very  sensible  interpretation  of  the 
nature  of  acceptances  for  honour,  where  the  parties  say  nothing  upon  the 
subject.  In  an  action  by  the  holder  against  a  drawer  of  the  bill,  to  be 
sure  he  has  a  right  to  say.  If  you  keep  it  till  its  time  has  run  out,  you 
ought  to  have  presented  it  to  the  person  on  whom  I  drew  it,  and  have 
seen  whether  on  the  presentment  he  would  pay;  whereas,  you  forbore  to 
do  so,  and  have  relied  on  an  acceptance  by  some  person  of  my  honour 
made  without  my  authority.  We  think  that  we  are  bound  by  authority, 
and  I  am  inclined  to  say  by  reason,  to  confirm  the  decision  in  Hoare  v. 
Cazenove;  consequently,  the  rule  for  arresting  the  judgment  in  this  case 
must  be  made  absolute. 

Bule  for  arresting  judgment  made  absolute. 


*A  BILL  ACCEPTED  PATABLE  AT  A  PABTICULAR  PLACE,  BUT  NOT  pitcoi  -i 
BEARING  TO  BE  PAYABLE  AT  THAT  PLACE  ONLY,  NEED  NOT  BE  ^  -I 

PRESENTED    FOR    PAYMENT    AT    THAT    PLACE;    BUT,   IF    PRESENTED 
THERE,  SUCH   PRESENTMENT  WILL  BE  SUFFICIENT. 

DE    BERGAEECHE  V.  PILLIN. 

April  18,  1826.— E.    3  Blng.  476.    Eng.  Com.  Law  Reps.  vol.  2. 

Assumpsit  against  the  drawer  of  a  bill  of  exchange  directed  to  W.  A. 
South,  who  accepted  it  according  to  the  usage  and  custom  of  merchants, 
payable  at  Sykes,  Snaith,  and  Co. 

Averment,  that  when  the  bill  became  due,  it  was  duly  presented  and 
shown  to  and  at  the  said  Sykes,  Snaith,  and  Co.  for  payment,  according 
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to  the  cnstom,  and  payment  thereof  was  then  and  there  required^  accord- 
ing to  the  tenor  and  effect  of  the  said  bill  and  acceptance,  but  that  the 
said  Sykes,  Snaith,  and  Co.  did  not  pay  the  sum  of  money  in  the  bill 
specified;  or  any  part  thereof,  nor  did  South ;  of  which  premises  the  de- 
fendant afterwards  had  notice. 

Demurrer,  assigning  for  cause,  that  the  bill  was  accepted  by  South, 
payable  at  Sykes,  Snaith,  and  Co.,  and  it  is  not  expressed,  nor  does  it 
appear  in  the  declaration,  that  the  words  '<  not  elsewhere"  are  contained 
in  the  acceptance,  or  any  other  words  denoting  that  South  would  not  pay 
the  bill  elsewhere  than  at  Sykes,  Snaith,  and  Co.,  whereby,  and  by  force 
of  the  Statute  in  that  case  late  made  and  provided,  the  acceptance  of  the 
bill  was  general,  and  not  special,  and  due  presentment  to  South  of  such 
bill,  when  due  and  payable,  ought  to  have  been  alleged,  whereas  no  pre- 
sentment of  the  bill  to  South  is  alleged ;  and  also,  that  no  due  present- 
ment of  the  bill  is  alleged  in  the  declaration. 

Spankicy  Serjt.,  in  support  of  the  demurrer.  Whatever  might  be  the 
case  as  against  the  acceptor,  as  against  the  drawer,  presentation  must  be 
shown  according  to  the  terms  of  the  bill.  Now,  under  the  provisions  of 
1  Geo.  lY.  c.  77,  this  acceptance  is  a  general  acceptance,  and  under  a 
general  acceptance  presentation  must  be  made  to  the  acceptor;  but  pre- 
P^coo-i  sentation  to  Sykes  and  Co.  is  very  different  from  presentation  •to 
L  J  the  acceptor  at  the  house  of  Sykes  and  Co.,  which  ought  to  have 
been  averred,  or  at  least  that  the  acceptor  could  not  be  found  there. 

Best,  C.  J.— By  the  1  and  2  Geo.  IV.  c.  77,  it  is  enacted,  "That  if 
any  person  shall  accept  a  bill  of  exchange,  payable  at  the  house  of  a 
banker  or  other  place,  without  further  expression  in  his  acceptance,  such 
acceptance  shall  be  deemed  and  taken  to  be,  to  all  intents  and  purposes, 
a  general  acceptance  of  such  bill ;  but  if  the  acceptor  shall  in  his  accept- 
ance express  that  he  accepts  the  bill,  payable  at  a  banker's  house  or  other 
place  only,  and  not  otherwise  or  elsewhere,  such  acceptance  shall  be 
deemed  and  taken  to  be,  to  all  intents  and  purposes,  a  qualified  accept- 
ance of  such  bill,  and  the  acceptor  shall  not  be  liable  to  pay  the  said 
bill,  except  in  default  of  payment  when  such  payment  shall  have  been 
first  duly  demanded  at  such  banker's  house  or  other  place." 

The  result  of  the  Act  is,  that  though  a  bill  be  by  the  acceptance  made 
payable  at  a  particular  place,  still  the  acceptance  is  to  be  esteemed  a 
general  obligation,  and  the  acceptor  may  be  called  on  elsewhere,  as  well 
as  at  the  place  indicated.  But  though  the  legislature  has  provided  that 
the  acceptor  may  be  called  on  elsewhere,  it  has  not  made  it  compulsory 
on  the  holder  to  go  elsewhere.  It  has  been  argued,  indeed,  that  at  all 
events  the  acceptor  should  himself  be  called  on  at  the  place  indicated, 
though  the  holder  is  excused  by  the  Act  from  presenting  his  bill  to  the 
persons  who  carry  on  business  at  that  place ;  or,  that  at  least  it  should 
be  averred  that  the  acceptor  was  called  on  there  and  could  not  be  found. 
But  such  an  averment  would  be  absurd ;  for  the  acceptor  is  never  ex- 
pected to  be  there,  but  his  money.  It  is  sufiScent,  therefore  to  allege, 
as  in  the  present  declaration,  that  demand  was  made  there  for  the  money. 

Park,  J. — The  construction  of  the  Act  which  has  been  contended 
for  is  absurd ;  for  if  an  acceptor  must  be  always  present  at  his  banker's, 
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where  would  be  the  convenience  of  making  the  bill  payable  at  the  bank- 
ers. The  bill  was,  according  to  averment,  <<daly  presented  for  pay- 
ment.'' 

•BoRROUGH,  J. — ^Presentation  to  the  acceptor  in  person  has  rjucooT 
been  dispensed  with,  by  his  pointing  oat  the  bankers  as  the  place  ^  -I 
at  which  payment  of  the  bill  might  be  obtained. 

GrA8£LE£,  J.,  concurred.  Judgment  for  the  plaintiff. 


Where  a  bill  is  accepted  generally,  a  demand  for  payment  does  not  reauire 
to  be  made  against  the  acceptor  personally  *,  but  if  made  at  the  house  of  the 
acceptor,  it  wfll  be  sufficient.  The  case  of  Brown  v.  M*Dermot,  6  Esp.  265, 
was  an  action  by  the  hidorsee  of  a  bill  against  the  indorser.  A  witness  proved 
that  he  carried  the  bill  to  the  house  where  the  acceptor  was  described  to  live, 
but  that  there  were  no  orders  left,  and  the  bill  was  not  paid.  It  appeared  how- 
ever, that  the  witness  never  saw  the  acceptor.  It  was  objected  by  the  defend- 
ant, that  the  plaintiff  should  have  proved  an  actual  demand  upon  the  acceptor. 
Lord  EUenborou^h,  in  summing  up,  told  the  jury  it  was  necessary  to  prove  a 
demand  of  the  bill  on  the  acceptor,  and  non-payment  by  him ;  that  it  a  bill 
was  made  payable  at  a  certain  house,  it  was  sufficient  to  demand  the  money 
there,  for  it  was  the  duty  of  the  drawer  of  a  bill  to  leave  provision  for  the  pay- 
ment of  it. 


WHERE  A  BILL  18  ACCEPTED,  PAYABLE  AT  A  PARTICULAR  PLACE,  AND  AT 
THAT  PLACE  ONLY,  A  DELAY  IN  PRESENTING  THERE  THE  BILL  FOR 
PAYMENT  WILL  NOT  DISCHARGE  THE  ACCEPTOR,  UNLESS  HE  PROVE 
THAT  HE  HAS  SUSTAINED  DAMAGE  BY  THE  DELAY. 

EHODES  V.   GENT. 

Nov.  13,  1821.— E.    6  B.  &  Al.  244.    Eng.  Com.  Law  Reps.  vol.  7. 

Action  against  defendant,  as  acceptor  of  a  bill  of  exchange  drawn  by 
the  plaintiff,  payable  four  months  after  date  to  the  plaintiff 's  order,  for 
the  sum  of  £194.  The  acceptance  was  as  follows : — <<  Accepted ;  paya* 
ble  when  due  at  Messrs.  P.  and  H.,  'Bankers,  London."  The  r^co^-i 
declaration  contained  an  ayerment,  that  «  afterwards,  and  when  >-  -> 
the  bill  became  due,  to  wit,  on,  &c.,  at,  &c.,  it  was  presented  at  the  place 
at  which  it  was  by  the  said  acceptance  made  payable,  and  payment  de- 
manded.'' At  the  trial,  at  the  last  Guildhall  sittings,  before  Abbott,  C. 
J.,  it  appeared  that  the  bill  in  question  had  not  been  presented  for  pay- 
ment at  Messrs.  P.  and  H.  till  several  days  after  it  became  due ;  and  it 
was  objected  that,  on  this  ground,  the  plaintiffs  were  not  entitled  to  re- 
cover :  but  the  Lord  Chief  Justice  was  of  a  different  opinion.  The  plain- 
tifis  having  obtained  a  verdict  upon  this,  and  upon  another  bill  of  exchange, 
to  the  proof  of  which  there  was  no  objection. 

J.  Parke  now  moved  to  reduce  the  verdict,  by  deducting  the  sum  of 
J6194.  Here  the  bill  was  not  presented  when  due.  It  is  now  decided, 
that  in  an  acceptance  like  the  present,  it  is  a  part  of  the  contraot  that 
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tbe  bill  sball  be  presented  at  tbe  particular  place ;  Bowe  y.  Young,  2  B. 
&  B.  165 ;  and  tbe  question  is,  tberefore^  wbetber  tbe  law  will  not  now 
annex  to  it  also  tbe  condition  of  presenting  tbe  bill  at  the  banker's  within 
a  reasonable  time  after  it  is  due.  A  party,  in  order  to  take  up  the  bill, 
deposits  money  at  bis  banker's,  and,  if  tbe  bill  be  not  presented  for  pay- 
ment when  due,  or  within  a  reasonable  time  after,  be  will  be  exposed  to 
the  inconvenience  and  risk  of  keeping  tbe  money  there  for  a  long  period 
of  time.  And  Bishop  y.  Chitty,  2  Str.  1195,  is  an  instance  of  a  loss 
occurring  from  this  circumstance,  where  the  acceptor  was  held  not  to  be 
liable.  Sebag  v.  Abitbol,  4  M.  &  S.  462,  was  decided  on  the  ground 
that  it  was  not  necessary  to  present  the  bill  at  all  at  the  banker's,  and 
being,  as  to  that,  overruled  by  Rowe  v.  Toung,  is  not  an  authority 
against  the  application.  Besides,  here  there  is  an  averment  in  the 
declaration,  that  the  bill  was  presented  when  due,  which  has  been  nega- 
tived. 

Abbott,  C.  J. — It  does  not  seem  to  me  that  tbe  particular  averment 
in  tbe  declaration  is  ^t  all  material ;  for  the  bill  being  payable  to  the 
order  of  the  plaintiff,  who  was  the  drawer,  it  would,  unless  he  was  guilty 
of  laches,  be  evidence  on  the  account  stated.  The  question,  therefore, 
P^-Q-^  really  is,  "Whether  a  *mere  omission  to  present  the  bill  at  the 
L  -I  banker's  on  the  day  when  it  is  due,  will  discharge  the  acceptor  ? 
and  it  seems  to  me,  that  if  we  were  so  to  decide,  it  would  produce  most 
mischievous  consequences.  The  case  of  Bowe  v.  Young  goes  the  length 
of  holding  that  a  presentment  is  necessary  at  the  particular  place  spe- 
cified ;  and  perhaps  it  may  go  further,  and  may  exonerate  the  acceptor, 
in  case,  by  the  omission  to  present  in  time,  he  sustains  any  actual  preju- 
dice ;  but  it  cannot  extend  to  a  case  like  the  present,  where  no  such  in- 
jury is  proved  to  have  arisen  in  consequence  of  the  omission  to  present 
the  bill  for  payment  when  due.     This  rule  must  therefore  be  refused. 

HoLROTD,  J. — ^If  this  case  fell  within  the  rule  laid  down  in  the  case 
of  Bowe  V.  Young,  we  are,  no  doubt,  bound  by  that  decision;  but  I  think 
it  does  not  fall  ^hin  it.  The  only  cases  in  which  parties  have  been 
held  to  be  exonerated  in  consequence  of  non-presentment,  are  those  of 
drawers  and  indorsers.  This  is  an  action  against  the  acceptor,  and  with- 
out saying  what  effect  the  proof  of  an  actual  loss  sustained  by  him  in 
consequence  of  an  omission  to  present  would  have,  I  think  he  is  clearly 
not  exonerated  in  the  present  case,  where  no  injury  is  proved  to  have 
arisen  from  what  has  occurred. 

Best,  J. — ^If  I  bad  thought  that  a  consequence  like  that  contended 
for  was  deducible  from  Bowe  v.  Young,  I  should  have  hesitated  before  I 
pronounced  the  opinion  which  I  did  in  that  case.  If  a  bill  be  accepted, 
payable  at  a  particular  place,  the  acceptor  undertakes  to  have  the  money 
there,  and  to  leave  it  there  till  the  bill  is  presented;  and  if  he  does  so, 
and  in  consequence  of  that,  by  the  failure  of  the  banker,  he  receives  an 
injury,  I  think  he  will  be  exonerated,  if  the  bill  has  not  been  presented 
in  due  time.  It  is  like  the  case  of  a  check,  which,  if  it  be  held  till  after 
the  banker  fails,  will  be  considered  as  payment,  in  case  the  person  giving 
it  had  money  in  the  banker's  hands  at  the  time.  I  am  satisfied  that  the 
case  of  Bowe  v.  Young  cannot  be  considered  as  having  imposed  the  con- 
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dition  contended  for  in  the  present  case.    This  rale  mnst  therefore  be 
refused.  Bale  refused. 


♦bills  payable  at  a  time  certain  must  be  presented  for  p*5og-| 
PAYMENT  ON  THE  DAY  ON  WHICH  THEY  FALL  DUE,  AND  BILLS  •■ 
PAYABLE  ON  DEMAND  MUST  BE  PRESENTED  WITHIN  A  REASONABLE 
TIME  AFTER  THEY  HATE  BEEN  RECEIVED,  AND  THE  BANKRUPTCY  OF 
THE  ACCEPTOR  WILL  NOT  JUSTIFY  THE  OMISSION  TO  PRESENT  FOR 
PAYMENT. 

L  — NICHOLSON  v.    GOUTHIT. 

Feb.  11,  1796.— B.    2  H.  Bl.  610. 

Assumpsit  by  the  indorsee  against  the  indorser  of  a  promissory  note, 
which  was  made  on  the  3d  of  March,  1793,  by  William  and  Samuel 
Green  for  ^50,  payable  to  the  defendant  at  eighteen  months,  at  the 
house  of  Drury  and  Co.;  the  defendant  indorsed  it  to  Burton,  and  he  to 
the  plaintiff. 

The  facts  of  the  case  were,  that  the  Greens  being  considerably  indebted 
to  various  creditors,  and  among  the  rest  to  the  plaintiff,  it  was  agreed 
that  their  debts  should  be  paid  by  instalments,  the  last  of  which  Barton 
and  the  defendant  undertoolE  to  guarantee,  for  which  purpose  the  note  in 
question  was  indorsed  (with  others  to  other  creditors)  by  them  as  a  secu- 
rity for  the  debt  due  to  the  plaintiff.  A  little  time  before  the  note  be- 
came due,  the  defendant  knowing  that  Drury  and  Co.  had  no  effects  in 
their  hands  of  the  Greens,  directed  them  to  refer  the  persons  who  should 
present  the  notes  at  their  house  for  payment  to  him,  and  he  would  pay 
them.  Many  of  the  notes  were  accordingly  brought  to  the  defendant 
when  they  were  due,  and  were  paid.  But  the  note  in  question,  though 
due  on  the  3d  of  October,  1794,  was  not  demanded  at  the  house  of  Drury 
and  Co.  till  the  6th  of  that  month,  on  which  day  it  was  presented  to  the 
defendant,  though  the  parties  all  lived  near  each  other.  If  it  had  been 
presented  to  him  when  due,  it  would  have  been  paid,  as  Burton  had 
lodged  a  sufficient  sum  of  money  in  his  hands  for  that  purpose,  but  which 
he  paid  away,  when  he  found  the  note  did  not  come  to  him  as  he  ex- 
pected. 

At  the  trial  it  was  objected,  that  the  plaintiff  had  been  guilty  of  laches, 
as  he  had  neither  demanded  payment  of  the  note  at  the  place  where  it 
was  payable,  in  due  time,  nor  given  notice  *to  the  defendant  of  r«go>7-i 
non-payment  by  Drury  and  Co.,  and  therefore  could  not  recover.  L        J 

But  the  Chief  Justice  was  of  opinion  that  under  the  particular  cir- 
cumstances of  the  case  the  strict  rule  of  law  might  be  dispensed  with, 
for  as  the  defendant  knew  from  the  beginning  of  the  transaction,  that 
Drury  and  Co.,  at  whose  house  the  note  was  payable,  had  no  effects  of 
the  Green's  in  their  hands,  as  he  had  undertaken  to  guarantee  the  pay- 
ment of  a  debt  by  means  of  the  note^  and  had  provided  money  for  that 
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purpose,  be  could  not  be  injured  bj  tbe  delay  of  the  plaintiff,  from  the 
third  to  the  sixth  of  October ;  and  with  respect  to  the  want  of  notice, 
his  lordship  thought,  that  as  the  defendant  had  himself  desired  Dmr j  and 
Co.  to  send  the  notes  to  him  for  payment,  he  had  either  waived  the 
necessity  of  notice,  or  at  least  must  be  considered  as  having  had  notice 
by  anticipation ;  and  a  verdict  was  found  for  the  plaintiff. 

A  rule  having  been  obtained  to  show  cause  why  the  verdict  should 
not  be  set  aside,  and  a  nonsuit  entered,  Bondy  Sergt.,  in  showing  cause, 
rested  on  the  opinion  of  his  lordship  at  Nisi  Prius,  which  is  above  stated. 

In  favour  of  the  rule  CockeU  and  Heywood^  Sergts.,  argued  that  the 
rule  of  law  which  required  both  a  demand  as  soon  as  the  demand  became 
due,  and  immediate  notice  in  case  of  non-payment,  could  not  be  dispensed 
with,  and  in  the  present  instance  there  had  been  neither.  Unless  such 
demand  be  made  on  the  maker,  and  notice  given  to  the  indorser  as  early 
as  possible,  no  period  can  be  fixed  when  the  liability  of  the  party  shall 
cease.  It  is  true,  that  where  the  drawee  of  a  bill  of  exchange  has  no 
effects  of  the  drawer  in  his  hands,  notice  of  non-acceptance  or  non-pay- 
ment need  not  be  given  to  the  drawer ;  yet  the  rule  with  respect  to  an 
indorsee  is  totally  different,  to  whom  notice  of  the  default  of  the  drawee 
must  in  all  cases  be  given,  in  order  that  he  may  seek  his  remedy  against 
the  drawer  or  any  prior  indorser.  Thus,  though  it  is  not  necessary  to  pre- 
sent a  bill  for  acceptance  before  the  day  of  payment,  yet  if  it  be  pre- 
sented for  acceptance  before  that  day,  and  the  drawee  refuses  to  accept  it, 

.  immediate  notice  of  such  ^refusal  must  be  given  to  the  indorser 
L  ^°^ J  to  make  him  responsible,  6  Burr.  2670 ;  Blesard  v.  Hirst,  1 
Term  Rep.  B.  R.  712;  Goodall  v.  DoUey.  But  in  truth  there  is  no 
analogy  between  bills  of  exchange  and  promissory  notes,  in  their  nature 
or  original  creation.  A  bill  of  exchange  is  a  transfer  by  A.  of  a  debt 
due  to  him  from  B.  to  C ;  a  promissory  note  is  an  acknowledgement  by 
A.  of  a  debt  due  from  him  to  B.,  and  a  promise  to  pay  it.  The  resem- 
blance between  the  two  instruments  begins  only  when  the  note  is  indors- 
ed; <<for  then,''  to  use  the  words  of  Lord  Mansfield  in  Heylin  v. 
Adamson,  2  Burr.  676,  '<  it  is  an  order  by  the  indorser  upon  the  maker 
of  the  note  to  pay  to  the  indorsee.  The  indorser  only  undertakes,  in  case 
the  maker  of  the  note  does  not  pay :  the  indorsee  is  bound  to  apply  to 
the  maker  of  the  note ;  he  takes  it  upon  that  condition,  and  if  after  the 
note  becomes  payable  he  is  guilty  of  a  neglect,  and  the  maker  becomes 
insolvent,  he  loses  the  money,  and  cannot  come  upon  the  indorser  at  all." 
As  to  the  particular  circumstances  of  the  case,  when  it  was  agreed  that 
the  defendant  should  become  a  surety  for  the  Greens  by  indorsing  a 
promissory  note,  it  must  have  been  understood  by  the  parties  that,  as  he 
stood  in  the  character  of  an  indorser,  he  had  a  right  to  insist  that  the 
holder  of  the  note  should  use  due  diligence  before  he  should  be  sued ; 
for  it  is  a  clear  rule  that  the  mere  knowledge  of  the  indorser  that  a  bill 
or  note  has  been  or  will  be  dishonoured,  will  not  be  equivalent  to,  nor 
does  it  dispense  with  notice  to  him  from  the  holder. 

Lord  Chief  Justice. — ^That  the  justice  of  this  case  is  with  the 
plaintiff  there  can  be  no  doubt.  The  defendant  agreed  to  guarantee  the 
payment  of  a  debt  by  instalments ;  it  was  clear  that  the  Greens  were 
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insolvent,  and  the  meaning  of  the  parties  was,  that  in  that  event  the  debt 
should  be  paid  by  the  defendant.  The  difficulty  arises  from  the  mode 
which  they  have  chosen  in  which  the  guarantee  shall  take  place,  by  the 
indorsement  of  a  note.  The  question  then  is,  Whether,  when  the 
guarantee  is  taken  in  this  shape,  all  the  legal  consequences  do  not 
follow  so  as  to  limit  its  generality  ?  Upon  consideration,  I  cannot  say 
that  they  do  not  follow,  and  they  require  a  demand  on  the  maker,  and 
notice  to  the  indorser  within  a  reasonable  *time.  Now,  though  rjicroq-i 
there  were  both  in  this  case,  yet  neither  was  in  reasonable  time.  *-  J 
The  rule  of  law  therefore  must  prevail,  and  that  will  discharge  the 
defendant.  When  he  applies  to  Drury  and  Co.,  and  is  apprized  that 
there  are  no  efifects  in  their  hands,  he  says,  ^^  send  the  notes  to  me,  and 
I  will  pay  them.'^  Now  this  seems  to  be  the  same  as  saying,  <^  If  the 
notes  are  presented  to  you  for  payment,  I  will  pay  them."  But  this 
must  be  construed  to  mean,  that  if  they  were  duly  presented  he  would 
pay  them.  There  is  nothing  to  show  that  he  meant  to  pay  them  at 
whatever  time  they  should  be  presented.  The  conversation  between 
these  parties  seems  to  have  been  nothing  more  than  an  acknowledgment 
by  Gouthit,  that  he  was  indorsee,  and  that  if  the  notes  were  sent  to  him 
in  the  regular  course,  they  would  be  paid.  If  we  could  go  beyond  this, 
we  might  reach  the  justice  of  the  oase.  But  perhaps  it  is  better  to 
adhere  to  a  rule,  however  strict,  than  relax  it.  It  sounds  harsh  that  a 
known  bankruptcy  should  not  be  equivalent  to  a  demand  or  notice,  but 
the  rule  is  too  strong  to  be  dispensed  with. 

Heath,  J.,  of  the  same  opinion. 

BooKE;  J.,  of  the  same  opinion.  Rule  absolute. 


II.— E8DAILE   V   SOWERBY. 

May  2,  1809.— E.     11  East,  113. 

Assumpsit  by  the  plaintiffs,  as  indorsees,  against  the  defendants,  as 
indorsers  of  a  bill  of  exchange  dated  the  18  th  of  November  1807,  drawn 
at  three  months'  date  by  Cheetham  upon  Hill  for  d6200,  payable  to  the 
defendant's  order,  and  by  them  indorsed  to  the  plaintiffs,  and  accepted 
by  Hill,  payable  at  the  banking-house  of  Were,  Bruce,  and  Co.  in  Lon- 
don.  Plea,  the  general  issue.  At  the  trial  at  Guildhall  the  jury  found 
a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on  this 
case. 

Cheetham,  the  drawer,  being  resident  at  Manchester,  drew  the  bill  in 
question  upon  Hill  the  acceptor,  who  was  his  clerk  *or  agent  r«eQA-i 
resident  in  London,  for  tho  purpose  of  selling  goods  for  him,  but  L  -I 
carried  on  no  business  on  his  own  account,  nor  had  he  any  property  of 
his  own.  The  defendants  got  the  bill  discounted  by  Moss,  Dale,  and 
Rogers,  bankers  in  Liverpool,  who  remitted  it  to  the  plaintiffs,  their 
town  bankers,  who  gave  them  credit  for  it  in  account.  The  bill  was 
regularly  presented  for  payment  at  the  house  of  Were,  Bruce,  and  Co., 
on  Saturday  the  20th  of  February,  when  it  became  due,  but  was  dis* 
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honoured.  When  Cheetham  gave  the  bill  to  the  defendants  he  owed 
them  above  J8200.  Hill  had  effects  of  Cheetham  in  his  hands  at  that 
time  and  afterwards^  but  not  when  the  bill  became  due.  Cheetham 
stopped  payment  on  the  24th  of  Jannary ;  became  bankrupt  before  the 
bill  was  due ;  and  was  in  the  Grazette  as  a  bankrupt  on  the  26th  of 
February.  He  acquainted  the  defendants  with  his  situation  at  the  time 
of  his  stopping  payment,  and  told  them  that  any  paper  which  became 
due  after  that  time  would  not  be  paid.  They  also  knew  that  Hill  had 
no  funds  when  the  bill  in  question  was  running  but  what  Cheetham 
furnished  him  with.  Cheetham  on  the  14th  of  January  gave  them  some 
other  paper  to  cover  outstanding  bills,  and  told  them  at  the  same  time 
that  the  bill  in  question  would  not  be  paid.  The  other  paper  which  was 
then  delivered  to  the  defendants  turned  out  wholly  unproductive.  The 
plaintiffs  sent  back  the  bill  in  question  from  London  by  the  post  on 
Monday  the  22d  of  February,  but  by  mistake  sent  it  to  the  bank  at 
Birmingham  instead  of  to  Moss,  Dale,  and  Rogers,  at  Liverpool.  The 
bill  was  returned  by  the  Birmingham  bank  to  the  plaintiffs  in  London 
on  the  25th,  when  they  remitted  it  by  the  same  post  to  Moss,  Dale,  and 
Kogers,  at  Liverpool,  where  it  was  received  by  them  on  the  27th,  and 
immediately  sent  to  the  defendants,  who  refused  payment.  The  defen- 
dant, Meller,  called  on  Moss,  Dale,  and  Bogers,  on  the  morning  of  the 
25th  of  February,  and  asked  if  the  bill  were  returned ;  and  on  being 
told  that  it  was  not,  Meller  said,  <^  Gentlemen,  I  think  it  necessary  to 
give  you  notice  that  I  shall  hold  the  parties  responsible  for  this  bill 
wherever  the  neglect  lies."  Moss  said,  "  You  know  the  drawer  and 
acceptor  are  insolvent,  and  therefore  I  beg  you  will  take  such  steps  as 
if  the  bill  had  been  returned  regularly.''  And  upon  Moss- asking  if  it 
r^^^Qll  ^^'^  possible  the  bill  could  have  *been  paid,  and  expressing  his 
I-  ->  surprise  that  it  had  not  been  returned,  Meller  answered,  <<  It  is 
impossible  the  bill  can  be  paid,  as  both  the  drawer  and  acceptor  are 
insolvent,  and  bills  of  the  sapie  parties  have  been  dishonoured,  and 
therefore  it  is  impossible  the  bill  can  be  paid."  If  the  bill  had  been 
sent  back  to  Moss,  Dale,  and  Rogers,  on  Monday  the  22d  of  February, 
it  would  have  reached  them  on  Wednesday  morning,  the  24th,  twenty- 
four  hours  earlier  than  Meller  made  the  above  application.  Moss,  Dale, 
and  Rogers  held  the  plaintiffs  to  be  responsible  for  the  bill  to  them ;  the 
neglect,  if  any,  being  in  the  plaintiffs,  and  not  in  the  house  of  Moss  and 
Co.  The  question  for  the  opinion  of  the  Court  was,  Whether,  under  the 
above  circumstances,  the  plaintiffs  were  entitled  to  recover  ?  If  so,  the 
verdict  was  to  stand ;  if  not,  then  a  nonsuit  was  to  be  entered. 

Lav>€Sf  for  the  plaintiffs,  said  that  the  question  meant  to  be  agitated 
was.  Whether  knowledge  in  the  defendants  of  the  insolvency  of  the 
drawer  and  acceptor  of  the  bill,  and  that  it  must  have  been  dishonoured 
at  the  time  when  it  became  due,  were  equivalent  to  actual  notice  given 
to  them  of  such  dishonour  by  the  holders  of  the  bill  ?  but  there  were 
several  cases  upon  the  subject  in  which  the  want  of  notice  was  held  fatal, 
though  this,  he  said,  went  further  than  any  of  them  ;  for  not  only  no  pre- 
judice had  arisen  to  the  defendants  from  want  of  the  usual  notice — 
Cheetham  the  drawer  having  given  them  notice  of  his  insolvency  before 
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the  bill  was  due^  and  the  acceptor  being  known  to  them  to  be  a  mere 
man  of  straw ;  bat  the  defendants  had  declared  their  knowledge  of  all 
these  facts  to  the  plaintiffs'  agents  at  Liverpool  on  the  day  after  the  very 
earliest  intelligence  of  the  actual  dishonour  of  the  bill  could  have  reached 
them  by  a  regular  notice^  which  was  only  delayed  by  accident;  and 
this  communication  he  contended  was  a  dispensation  of  any  other  notice. 

Parke,  contra,  was  stopped  by  the  Court. 

Lord  Ellenborouoh,  C.  J — It  is  too  late  now  to  contend  that  the 
insolvency  of  the  drawer  or  acceptor  dispenses  with  *the  neces.  r^ic^QOT 
sity  of  a  demand  for  payment,  or  of  notice  of  the  dishonour.  ^  J 
And  as  to  knowledge  of  the  dishonour  by  the  person  to  be  charged  on 
the  bill  being  equivalent  to  due  notice  of  it  given  to  him  by  the  holder, 
the  case  of  Nicholson  v.  Gouthit  is  so  decisive  an  authority  against  that 
doctrine  that  we  cannot  enter  again  into  the  discussion  of  it. 

Le  Blano,  J — Lord  C.  J.  Eyre  was  much  disposed  in  this  case  to 
have  dispensed  with  the  notice,  but  found  himself  precluded  by  the 
authorities. 

Batlet,  J — It  was  said  in  Tindal  v.  Brown  that  notice  means  some- 
thing more  than  knowledge ;  because  it  was  competent  to  the  holder  to 
give  credit  to  the  maker,  &c. 

Feb  Curiam.     Poitea  to  the  defendants. 


1.  If  a  bill  is  presented  for  payment  prematurely,  the  presentment  is  inoper- 
ative. The  case  of  Wiffen  v.  Roberts,  1  Esp.  261,  was  an  action  by  an  indor- 
see against  the  drawer  of  a  bill  of  exchange,  dated  1st  November  1793,  and 
payable  three  months  after  date.  To  prove  a  demand  of  payment  of  the  bill 
fi  om  the  acceptor,  the  plaintiffs  called  the  Notary  by  whom  it  had  been  made. 
On  producing  the  bill  to  him,  it  appeared  that  it  had  been  noted  as  demanded 
on  the  3d  of  February,  and  he  admitted  that  it  had  been  demanded  on  that 
day.  Lord  Kenyon  said,  that  the  plaintiff  must  be  called,  that  the  bill  did  not 
become  payable  until  the  4th  of  February,  which  was  allowing  the  three  days 
of  grace  after  the  first  of  that  month,  when  the  bill  became  due,  and  that  non- 

nment  by  the  acceptor  on  the  dav  before  the  bill  became  due,  was  not  such  a 
kult  in  him  as  could  authorize  the  holder  to  have  recourse  to  the  drawer. 
The  plaintiff  was  accordingly  nonsuited. 

2.  The  case  of  Rickford  v.  Ridge,  2  Gamp.  537,  was  an  action  for  money 
had  and  received,  to  recover  the  sum  of  £300  paid  by  the  plaintiffs  to  the 
defendant,  under  the  following  circumstances : — The  plaintiffs  were  bankers  at 
Aylesbury  in  the  county  of  Buckingham.  At  noon  on  the  13th  day  of  June 
last,  the  defendant  asked  them  to  cash  for  him  a  cheque,  dated  on  the  11th  of 
the  same  month,  drawn  by  Mingay,  Nott  &  Co.,  salesman  in  Smithfield,  on 
Smith,  Payne  &  Co.,  bankers  in  the  city  of  Lonon.  The  plaintiffs  *gave  c«5Q31 
him  country  notes  for  the  amount,  which  were  duly  paid.  The  post  left  ^  ■' 
Aylesbury  at  six  in  the  evening.  The  plaintiffs  did  not  send  off  the  cheque  by 
the. post  of  the  13th,  but  by  a  coach  which  started  at  eight  o'clock  in  the  morn- 
ing of  the  14th.  It  was  directed  to  Praed  k  Co.,  bankers  in  Fleet  Street,  the 
plaintiffs'  agent  in  town,  who  received  it  between  three  and  four  in  the  after- 
noon of  the  same  day.  They  presented  it  for  payment  about  eleven  in  the  fore- 
noon of  the  15th,  when  the  answer  was,  "  No  effects, — must  see  the  drawers." 
Mingay,  Nott  &  Co.,  paid  at  their  own  counter  till  four  on  the  15th:  but  no  appli- 
cation was  made  to  them  to  pay  this  cheque.  Notice  of  its  dishonour  was 
given  to  the  defendant  on  the  16th.  The  clerks  of  Praed  &  Co.  stated,  that 
had  the  cheque  arrived  by  the  post  on  the  fomoon  of  the  14th,  they  should  not 
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have  presented  it  before  the  15th.  They  send  out  cheques  and  bills  for  pay- 
ment only  once  a  day :  and  as  this  is  generally  before  letters  by  the  post  are 
delivered;  cheques  ana  bills  contained  in  such  letters  remain  with  them  till  the 
following  morning.  Clerks  from  other  bankers  in  Fleet  Street  swore  that 
this  is  according  to  the  manner  in  which  they  carry  on  business  in  that  part  of 
the  town.  A  gentleman  of  the  special  jury  observed  (and  it  was  on  both  sides 
allowed  to  be  so)  that  the  practice  is  different  with  all  London  bankers  east  of 
St.  PauFs  who  present  for  payment  all  cheques  and  bills  the  very  same  day 
they  receive  them  by  the  post.  The  plaintiffs  contended  that  they  were  not 
bound  to  send  off  the  cheque  to  London  sooner  than  by  the  post  of  the  14thy 
the  day  after  they  received  it.  That  the  transmitting  of  a  cheque  to  the  coun- 
try was  regulatea  by  the  same  rule  as  the  giving  notice  of  the  disnonour  of  a  bill 
01  exchange,  and  that  for  both  purposes  the  party  had  a  day,  without  reference  to 
the  exact  hour,  when  he  receives  the  cheque  or  the  notice.  Lord  Ellen  borough 
observed, — ^^  The  holder  of  the  cheque  is  not  bound  to  give  notice  of  its  dis- 
honour to  the  drawer  for  the  purpose  of  charging  the  person  from  whom  he 
received  it.  He  does  enough  it  he  presents  it  with  due  diligence  to  the  bankers 
on  whom  it  is  drawn,  and  gives  due  notice  of  its  dishonour  to  those  only  against 
whom  he  seek  his  remedy.  The  question  here  is,  Whether  if  the  cheque  had 
arrived  by  post  on  the  14th,  the  bankers  were  bound  to  present  it  for  payment 
the  same  day  7  This  must  be  decided  by  the  law-merchant.  I  cannot  hear  of 
any  arbitrary  distinction  between  one  part  of  the  city  and  another.  It  is  not 
competent  to  bankers  to  lay  down  one  rule  for  the  eastward  of  St  Paul's  and 
anotner  for  the  westward.  They  may  as  weU  fix  upon  St.  Peter's  at  Rome.  It 
is  always  to  be  considered,  whether  under  the  circumstances  of  the  case  the 
cheque  has  been  presented  with  reasonable  diligence.  This  is  what  the  law- 
merchant  requires.  The  rule  that  the  moment  a  cheque  is  received  by  the 
r«KQ.-|post,  it  ^should  invariably  be  sent  out  for  payment,  would  be  most 
^  -I  inconvenient  and  unreasonable.  In  Liverpool,  and  other  ^at  towns, 
different  posts  arrive  at  different  hours  ]  but  it  would  be  impossible  to  have 
clerks  constantly  ready  to  carry  out  all  the  bills  and  cheques  that  may  arrive  in 
the  course  of  the  day ;  nor  if  it  were  possible,  it  is  requisite  that  all  other  business 
being  laid  aside,  parties  should  devote  themselves  to  the  presenting  of  cheques. 
The  rule  to  be  adopted  must  be  a  rule  of  convenience )  and  it  seems  to  me  to 
be  convenient  and  reasonable  that  cheques  received  in  the  course  of  one  day 
should  be  presented  the  next.  Is  this  practice  consistent  with  the  law-mer- 
chant ?  It  cannot  alter  it.  Bankers  would  be  kept  in  a  continual  fever  if  they 
were  obliged  to  send  out  a  cheque  the  moment  it  was  paid  in.  The  arrange- 
ment mentioned  by  the  plaintiffs'  witnesses  appears  subservient  to  general 
convenience,  and  not  contrary  to  the  law-mercnaut|  which  merely  requires 
cheques  to  be  presented  with  reasonable  diligence."  The  jury,  after  some 
deliberation,  found  a  verdict  for  the  plaintifis. 

3.  Days  of  grace  are  allowed  on  all  bills  of  exchange  and  promissory  notes, 
whether  they  are  payable  at  a  certain  time  after  date  or  after  sight,  or  even  at 
si^ht ;  but  bills  payable  on  demand,  are  payable  immediately  on  presentment, 
without  allowing  any  days  of  grace.  In  the  case  of  Brown  v.  Harraden.  4  T. 
B.  148,  the  question  was  raised,  whether  the  three  days  of  grace  were  allowed 
on  promissory  notes  as  well  as  on  biUs  of  exchange.  The  Court  found  that  they 
were.  Lord  Kenyon,  Chief  Justice,  observed, — "  This  question  is  of  such  infi- 
nite importance  in  every  hour's  transaction  in  the  commercial  world,  that,  I 
think  we  should  not  discharge  our  duty  to  the  public,  if  we  were  to  keep  this 
matter  in  suspense :  and  we  are  the  more  ready  to  deliver  our  opinion  as  the 
question  is  upon  the  record ;  for  if  our  judgment  be  erroneous,  it  may  be  cor- 
rected by  the  superior  tribunal.  It  is  not  necessary  now  to  consider  whether 
or  not  Lord  Holt  were  right  in  so  pertinaciously  adhering  to  his  opinion,  before 
the  statute  of  Anne,  that  no  action  could  be  maintained  on  promissory  notes 
as  instruments,  but  that  they  were  only  to  be  considered  as  evidence  of  the 
debt:  that  question  exercised  the  judgments  of  the  able  men  of  that  time ;  but 
the  authority  which  his  opinion  had  in  Westminster  Hall  made  others  yield  to 
him ;  and  it  was  thought  necessary  to  resort  to  the  legislature  to  apply  ^a 
remedy.    It  is  extreme^  clear  that  on  foreign  bills  of  exchange  three  days' 
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grace  are  allowed ;  I  think  it  is  as  little  to  be  doubted  that  thej  are  also  allowed 
on  inland  bills  ;  and  that  observation  is  of  some  nse,  as  applicable  to  some  of 
the  authorities  which  have  been  cited.  It  is  not  too  mncn  to  say,  that  in  for- 
mer times,  recently  after  the  passing  of  the  Statute  of  Anne,  these  kind  of  ques- 
tions were  not  so  well  ^understood  as  they  have  been  since ;  the  judges  r«en«vi 
were  not  so  conversant  with  the  subject ;  but  they  have  now  raised  a  ■-  ^ 
system  to  answer  the  exigencies  of  the  public,  without  departing  from  the 
rules  of  the  law.  But  when  it  is  stated  in  Lord  Raym.  743,  that  there  was  no 
certain  time  assigned  by  the  custom  of  merchants  for  the  payment  of  inland 
bills  of  exchange,  it  only  shows  that  the  judges  were  very  cautious  on  the  sub- 
ject :  but  now  it  has  been  settled  for  more  than  half  a  century,  that  they  are 
payable  at  the  same  time  as  foreign  bills  of  exchange.  Then  it  has  been 
argued,  that  there  is  a  substantial  difference  between  bills  of  exchange  and 
promissory  notes ;  and  there  are  reasons  why  the  acceptor  of  the  one  should  be 
allowed  more  time  than  the  maker  of  the  other ;  but  I  confess  I  see  no  difference 
whatever  ]  they  both  make  engagements  of  the  same  nature,  and  when  the 
acceptor  has  accepted  a  bill,  he  is  equally  bound  to  be  prepared  to  pay  on  the 
day  appointed  as  the  maker  of  the  promissory  note.  Then  the  ground  on 
wmch  our  judgment  must  proceed,  is  the  Statute  of  Anne;  since  which  the 
holder  of  a  promissory  note  may  declare  upon  it  according  to  the  form  of  the 
Statute,  though  not  according  to  the  custom  of  merchants.    The  words  of  the 

Ereamble  ought  to  decide  the  question,  which  the  common  usage  of  mankind 
as  since  put  into  a  state  of  repose.  It  recites,  that  promissory  notes  were  not 
assignable  or  indorsable  within  the  custom  of  merchants,  and  that  the  indorsee 
could  not  maintain  any  action  upon  them,  within  the  custom  of  merchants ; 
'  therefore,  to  the  intent  to  encourage  trade  and  commerce,  which  will  be  much 
advanced  if  such  notes  shall  have  the  same  effect  as  bUls  of  exchange,  and  shall 
be  negotiated  in  like  manner,'  &c.,  it  is  enacted,  &c.  The  struggle  between  the 
merchants  and  the  courts  of  law  before  this  Statute  was.  Whether  the  party 
could  declare  on  these  notes  according  to  the  custom  of  merchants  ?  Lord 
Holt  thought  not :  but  this  Statute,  which  was  passed  at  the  instance  of  the 
merchants,  has  made  them  that  which  they  were  not  before ;  and  they  are  now, 
with  the  assistance  of  the  Statute,  acted  upon  as  if  they  had  been  within  the 
custom  of  merchants.  The  operative  part  of  the  Statute  proceeds  to  say,  that 
such  ^  notes  shall  be  assignable  and  indorsable  over  in  tne  same  manner  as 
inland  bills  of  exchange  y  that  the  holders  may  maintain  actions  on  them  in 
such  manner  as  they  might  upon  inland  bills  of  exchange  against  the  makers, 
or  against  the  indorsees,  in  like  manner  as  in  cases  of  inland  bills  of  exchange, 
&c.  In  short,  they  were  wholly  to  assume  the  shape  of  inland  bills  of  exchange. 
The  case  cited  from  Fortescue,  indeed,  is  undoubtedly  against  our  opinion : 
but  that  case  was  determined  when  the  doctrine  on  paper  currency  was  not  so 
well  established  as  it  has  been  since ;  and  it  has  been  constantly  contradicted 
by  the  uniform  practice  to  this  time,  and  by  the  Courts  of  law.  The  case 
*of  Tindal  v.  Brown  is,  in  may  opinion,  very  important :  that  case  r^cog-i 
was  argued  several  times  in  this,  and  afterwards  in  the  Exchequer*-  -I 
Chamber :  but  this  question  was  not  even  raised,  though  it  would  have  been 
decisive  it  well  founded;  and  it  was  taken  for  granted  in  all  the  different  stages 
of  that  cause,  that  the  laches  of  the  holder  did  not  commence  until  the  expi- 
ration of  the  three  days'  grace.  Therefore  on  the  Act  of  Parliament,  and  on 
the  authorities,  I  think  we  are  warranted  in  deciding  that  the  three  days'  grace 
ought  to  be  allowed  on  promissory  notes  as  well  as  on  bills  of  exchange,  and 
consequently  that  the  tender  made  by  the  defendant  in  this  case  is  a  sufficient 
answer  to  the  plaintiff's  action.  In  addition  to  these  considerations  we  are 
now  told  that  it  has  been  the  constant  practice  at  the  Bank,  and  at  the  princi- 
pal bankers,  to  make  this  allowance  on  promissory  notes :  then,  it  we  were  to 
make  a  decision  in  opposition  to  all  this  practice,  it  would  be  attended  with  the 
most  serious  consequences ;  for  these  notes  are  circulated  not  only  throughout 
this  country,  but  also  over  several  other  countries  in  Europe :  many  of  them 
have  been  discounted,  and  interest  taken,  on  the  supposition  that  three  days' 
grace  are  allowed  ;  but  if  we  were  to  determine  that  no  such  allowance  ought 
to  have  been  made,  all  those  parties  would  be  involved  in  the  crime  of  usury ; 
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and,  again,  all  holders  of  notes  who  made  no  demand  on  the  makers  till  the 
expiration  of  the  three  dajs,  and  who  afterwards  resorted  to  the  indorsers,  will 
have  been  guilty  of  laches.  Therefore  I  am  glad  to  find  that  the  later  judicial 
determinations,  and  the  Statute  of  Anne,  which  was  passed  for  the  purpose  of 
putting  promissory  notes  on  the  same  footing  with  bills  of  exchange,  warrant 
the  practice  which  has  obtained  in  this  respect,  notwithstanding  the  former 
cases  seem  to  be  against  it/' 

4.  When  days  of  grace  are  allowed,  the  acceptor  is  bound  to  pay  the  bill  on 
any  part  of  the  thira  day  of  grace.  In  the  case  of  Leftley  y.  Mills,  4  T.  R. 
174,  Justice  Buller  observed,  ''One  of  the  plaintiff's  council  has  correctly 
stated  the  nature  of  the  acceptor's  undertaking,  which  is  to  pay  the  bill  on 
demand  on  any  part  of  the  third  day  of  grace  )  and  that  rule  is  now  so  well 
established,  that  it  will  be  extremely  dangerous  to  depart  from  it.  With  regard 
to  foreign  bills  of  exchange,  all  the  books  agree  that  the  protest  must  be  made 
on  the  last  day  of  grace.  Now,  that  supposes  a  default  m  payment,  for  a  pro- 
test cannot  exist  unless  default  be  made  :  but  if  the  party  has  till  the  last  mo- 
ment of  the  day  to  pay  the  bill,  the  protest  cannot  be  made  on  that  day.  There- 
fore the  usa?e  on  bills  of  exchange  is  established :  they  are  payable  any  time 
on  the  last  day  of  ^race  on  demand,  provided  that  demand  be  made  within 
reasonable  hours.  A  demand  at  a  very  early  hour  of  the  day,  at  two  or  three 
r*5971  ^'^^^^^  ^^  ^^®  morning,  *would  be  at  an  unreasonable  hour :  but,  on  the 
*-  -■  other  hand,  to  say  that  the  demand  should  be  postponed  till  midnight, 
would  be  to  establish  a  rule  attended  with  mischievous  consequences.  If  this 
case  were  to  be  governed  by  any  analogy  to  the  demand  of  rent,  payment  of  a 
bill  of  exchange  could  not  be  demanded  till  sunset;  and  if  so,  the  situation  of 
bankers  would  be  extremely  hazardous }  for  they  would  then  be  obliged  to  send 
out  their  clerks  at  night  with  bills  to  a  very  considerable  amount,  all  of  which 
must  be  presented  within  a  short  space  of  time,  though  to  houses  in  different 
parts  of  the  town.  However,  this  consideration  need  not  be  further  pursued 
for  the  determination  of  this  case  ]  for  this  rule  must  be  discharged,  in  what- 
ever view  it  is  considered." 


WHERE  A  BILL  IS  DISHONOURED,  AND  THE  HOLDER  OF  IT,  AND  THE 
PARTY  ON  WHOM  HE  INTENDS  TO  HAVE  RECOURSE,  RESIDE  IN  THE 
SAME  PLACE,  NOTICE  OP  THE  DISHONOUR  MUST  BE  MADE,  SO  THAT  IT 
BE  RECEIVED  BY  THE  LATTER  BEFORE  THE  EXPIRY  OF  THE  DAT 
AFTER  THE  DISHONOUR ;  AND  WHERE  THE  PARTIES  DO  NOT  RESIDE 
IN  THE  SAME  PLACE,  NOTICE  OP  THE  DISHONOUR  MUST  BE  SENT  BY 
THE  NEXT  day's  POST,  BUT  IT  NEED  NOT  BE  SENT  BY  THE  NEXT 
POSSIBLE  POST. 

WILLIAMS   V.   SMITH. 

May  7,  1819.— E.  2  B.  &  AL  496. 

Assumpsit  for  money  lent  and  advanced  by  the  plaintiff  to  the  defend- 
ant, and  the  other  money  oounts.  Plea,  general  issue.  The  cause  came 
on  for  trial  at  the  summer  assizes,  1817,  for  the  county  of  Berks,  when 
the  jury  found  a  verdict  for  the  plaintiff  for  the  sum  of  J6490,  subject  to 
the  opinion  of  the  Court  upon  the  following  case  : — 

The  defendant,  being  previously  indebted  to  the  plaintiff  in  the  sum 
of  £500,  on  Friday  the  8th  of  December,  about  nine  or  ten  in  the  morn- 
ing, at  Wantage  in  Berkshire,  where  plaintiff  resides,  paid  to  the  plaintiff 
£490  in  notes  of  the  Newbury  old  bank;  and  £10  in  a  note  of  the  Wan- 
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iage  bank,  and  the  plaintiff  gave  him  a  receipt  for  the  j8500^  on  the 
back  of  the  promissory  note  by  which  the  sum  was  secnred.  The  plain- 
tiff^ on  receiving  these  notes,  instantly  sent  his  son  with  ^450  worth  of 
the  Newbury  notes  to  his  bankers  at  the  *  Wantage  bank,  with  |-«eQoi 
a  direction  to  them  to  transmit  the  Newbnry  bank  notes  to  Lon-  ^  -I 
don,  to  bay  an  exchequer  bill ;  these  were  made  payable  on  demand  at 
the  old  bank,  Newbnry,  and  at  the  house  of  Messrs.  Barnard  and  Dims- 
dale,  London.  Wantage  is  distant  from  Newbury  eighteen  miles,  and  it 
is  a  two  days'  post  from  one  place  to  the  other.  The  post  leaves  Wan- 
tage for  London  at  half-past  five  in  the  afternoon  every  day,  except  on 
Saturdays.  The  plaintiff's  son  took  the  above  notes,  amounting  to  £450 
to  the  Wantage  bank,  requesting  Mr.  Mattingley,  one  of  the  partners,  to 
send  them  to  London ;  but  he  said  it  would  be  dangerous,  and  therefore 
declined  or  refused  to  send  them  by  the  post  on  that  evening  to  London, 
on  account  of  the  risk  which  he  did  not  choose  to  run ;  but  offered  to 
inclose  them  on  Saturday  evening  in  their  packet,  which  they  usually 
sent  in  the  course  of  their  business  as  bankers  two  or  three  times  a-week 
by  the  coach  to  London,  and  which  packet,  he  said,  would  be  in  London 
on  Monday.  This  proposal  was,  after  some  negotiation,  ultimately 
acquiesced  in ;  and  J6450  worth  of  the  Newbury  notes  were  carried  to  the 
Wantage  bank  on  Saturday  evening,  by  plaintiff  ^s  son,  and  by  the  Wan- 
tage bankers  then  cut  in  halves,  and  one  set  of  halves  enclosed  in  the 
package  of  the  Wantage  bank,  and  transmitted  on  the  same  evening  to 
go  to  London.  They  usually  send  their  notes  half  by  the  coach  and 
half  by  the  post.  The  other  set  of  halves  was  sent  by  the  post  on  Sun- 
day evening.  The  halves  sent  by  the  post  were  addressed  to  Messrs. 
Spooner  and  Attwood,  bankers  in  London,  who  were  the  correspondents 
of  the  Wantage  bank.  Wantage  is  distant  from  London  sixty-three 
miles.  The  halves  of  the  notes  sent  by  the  post  arrived  at  Spooner  and 
Attwood's  in  London,  between  ten  and  eleven  o'clock  on  the  morning  of 
Monday  the  11th;  and  the  packet  containing  the  other  halves  was 
delivered  to  them  somewhat  later.  The  Newbury  bank  stopped  payment 
on  the  Monday  morning,  and  Messrs.  Barnard  and  Dimsdale  continued 
to  pay  all  notes  drawn  by  the  Newbury  old  bank  the  whole  of  Monday 
the  11th,  but  not  afterwards;  and  would  have  paid  the  notes  in  question 
if  they  had  been  presented  to  them  at  any  time  on  the  said  Monday. 
The  notes  in  question  were  sent  by  Spooner  and  Attwood  to  Barnard 
♦and  Dimsdale  for  payment  on  Tuesday  the  12th ;  but  they  were  rtcQQ-i 
dishonoured.  Notice  of  the  Newbury  bank  having  stopt  pay-  L  J 
ment  was  communicated  to  the  plaintiff  on  the  evening  of  Monday,  and 
he  thereupon  sent  his  son  to  the  defendant's  house,  and  the  son  com- 
municated the  fact  of  such  stoppage  to  the  defendant's  wife,  at  the  house 
of  the  defendant,  the  defendant  having  gone  to  bed.  The  defendant, 
the  same  evening  said  he  would  take  the  notes  again  and  return  them  to 
a  Mr.  Lovelock,  of  whom  he  had  taken  them.  On  the  Saturday  follow- 
ing, the  plaintiff's  son  again  saw  the  defendant,  who  then  refused  to 
take  the  notes  again,  saying  Mr.  Lovelock  had  told  him  not  to  do  so,  as 
he  would  thereby  make  them  his  own. 

W.  E.  Tauntouy  for  the  Plaintiff. — ^The  only  point  is,  Whether  the 
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plaintiff,  wbo  received  these  notes  on  the  Friday  morning,  was  guilty  of 
any  laches  in  not  transmitting  them  to  London  by  the  Friday's  post  1 
If  he  had  done  so,  they  would  have  arrived  at  Spooner  and  Attwood's  on 
the  Saturday,  and  they  might  have  obtained  payment  for  them ;  but  it 
is  clear  he  was  not  bound  to  do  this,  and  might  wait  till  the  Saturday, 
on  which  day  they  were  sent.  It  is  not  necessary,  in  giving  notice  of 
the  dishonour  of  a  bill  of  exchange,  to  write  by  the  same  day's  post  on 
which  it  happened ;  if  it  be  done  on  the  following  day  it  is  sufficient. 
Then,  if  so,  the  plaintiff  has  here  been  guilty  of  no  laches  ;  and  this  case 
falls  within  the  rule  laid  down  in  Puokford  v.  Maxwell,  6  T.  R.  52. 

Sir  W.  Owen,  contra,  contended  that  the  plaintiff  had  made  the  notes 
his  own  by  the  laches  of  which  he  had  been  guilty.  He  was  bound  to 
have  transmitted  them  to  London  by  the  Friday's  post ;  for  he  received 
them  early  in  the  morning,  and  the  post  did  not  leave  Wantage  till  late 
in  the  afternoon.  It  is  laid  down  by  Lord  Mansfield,  in  Tindal  v.  Brown, 
1  T.  R.  167,  and  Russell  v.  Langstaffe,  Doug.  515,  and  in  Bayley  on 
Bills  of  Exchange,  that  the  time  limited  is  the  next  post.  And  the  lan- 
guage also  of  Lord  Ellenborough,  and  Le  Blanc,  J.,  in  Darbishire  v. 
Parker,  6  East,  9,  leads  to  the  same  conclusion.  As  to  the  case  of  Fry 
Y.  Hill,  7  Taunt.  397,  it  is  distinguishable  upon  the  ground,  that  there 
r«A001  ^^®  ^^^^  ^^  question  was  ^payable  after  sight,  but  here  the  notes 
I-  J  were  payable  on  demand.  Besides,  in  the  present  case,  one  set 
of  halves  was  sent  by  the  coach,  and  arrived  two  hours  later  than  the 
post  on  the  Monday.  That,  therefore,  was  like  sending  them  by  a  pri- 
vate hand,  and  brings  this  case  within  Darbishire  v.  Parker,  at  all  events. 
Then,  if  so,  the  plaintiff  is  not  entitled  to  recover. 

TauntoUf  in  reply,  was  stopped  by  the  Court. 

Abbott,  C.  J. — ^It  is  of  the  greatest  importance  to  commerce,  that 
some  plain  and  precise  rule  should  be  laid  down,  to  guide  persons  in  all 
cases  as  to  the  time  within  which  notices  of  the  dishonour  of  bills  must 
be  given.  That  time  I  have  always  understood  to  be  the  departure  of 
the  post  on  the  day  following  that  on  which  the  party  receives  the  intel- 
ligence of  the  dishonour.  And  in  that  sense  the  passage  cited  from  the 
very  learned  treatise  on  Bills  of  Exchange  must  be  understood,  as  well 
as  the  judgment  of  Lord  Mansfield,  in  Tindal  v.  Brown.  If,  instead  of 
that  rule,  we  were  to  say  that  the  party  must  give  notice  by  the  next 
practicable  post,  we  should  raise  in  many  cases  difficult  questions  of  fact, 
and  should,  according  to  the  peculiar  local  situations  of  parties,  give  them 
more  or  less  facility  in  complying  with  the  rule.  But  no  dispute  can 
arise  from  adopting  the  rule  which  I  have  stated.  In  its  application  to 
the  present  case,  the  result  is,  that  the  plaintiff  has  been  guilty  of  no 
laches,  and  that  he  is  entitled  to  our  judgment.  It  appears,  that  if  these 
notes  had  been  transmitted  direct  to  Newbury  by  the  post,  they  would 
not  have  been  paid;  for  they  discontinued  payment  there  on  Monday 
morning ;  and  though  the  circumstance  of  one  set  of  halves  being  sent 
by  the  coach  caused  their  arrival  in  London  two  hours  later,  still,  that 
being  a  reasonable  precaution,  the  plaintiff  had  a  right  to  send  them  by 
that  conveyance.  There  is  a  difference  between  this  case  and  that  of  a 
bill  of  exchange;  payable  to  order,  for  such  bill  may  be  specially  en- 


BILLS    OF    EXCHANGE.  415 

dorsed,  and  no  risk  incurred  bj  sending  it  then  bj  the  post.  But  here 
it  would  not  have  been  so  safe  to  have  transmitted  notes  payable  to  the 
bearer  on  demand  by  that  conveyance.  Then,  in  addition  to  this,  it 
appears  that  the  defendant  has  not  been  in  the  least  degree  prejudiced  by 
*  this  mode  of  conveyance  having  been  adopted.  On  the  whole,  r,/»/>|i 
therefore^  the  plaintiff  is  entitled  to  our  judgment.  L        J 

Judgment  for  plaintiff. 


1.  The  case  of  Scott  v.  Lifford,  9  East,  437,  was  an  action  by  the  indorsee  of 
a  bill  of  exchange  against  the  drawer.  The  bill  was  dated  1st  Ma'rch  1806. 
and^was  payable  three  months  after  date.  On  the  4th  of  June,  when  the  bill 
became  due,  a  clerk  of  the  plaintiffs^  bankers  presented  it  for  payment,  and  it 
was  dishonoured.  On  the  5th  the  bankers  returned  it  to  the  plaintiffs,  who  by 
letter  put  into  the  twopenny  post  on  the  6th,  gave  notice  to  the  defendant  of 
the  disnonour,  the  plaintiff's  living  in  London  and  the  defendant  at  Shadwall. 
The  case  was  left  to  the  jury  on  the  question,  Whether  the  notice  of  the  dis- 
honour had  been  given  within  a  reasonable  time?  and  the  jury  being  of 
opinion  that  it  had,  found  a  verdict  for  the  plaintiff".  A  motion  was  afterwards 
made  for  a  new  trial,  on  the  ground  that  due  diligence  had  not  been  used,  but 
was  refused.  Lord  EUenborough,  C.  J.,  said, — "  I  cannot  say  that  the  holder, 
on  the  return  of  the  bill  dishonoured  to  him,  is  bound,  omissis  omnibus  aliia 
uegoHis,  to  post  off  immediately  with  notice ;  if  reasonable  diligence  has  been 
used,  it  is  sufficient.*' 

2.  The  case  of  Smith  y.  MuUett,  2  Camp.  208,  was  an  action  by  the  fourth 
indorsee  against  the  first  indorsee.  The  bill  became  due  on  Saturday,  May  19, 
when  it  was  in  the  hands  of  the  party  to  whom  the  plaintiff  had  indorsed  it. 
He  and  all  the  parties  to  the  bill  resided  in  London.  On  Monday  the  20th. 
the  holder  gave  notice  to  the  plaintiff,  the  fourth  indorsee,  that  the  bill  had 
been  dishonoured.  On  Tuesday  afternoon,  a  few  minutes  past  five,  the  plain- 
tiff'^  clerk  put  a  letter  into  the  twopenny  post,  giving  notice  to  the  third  indor- 
see ;  but  having  been  put  in  so  late  in  the  afternoon,  it  was  not  delivered  till 
Wednesday  morning.  On  Wednesday  the  third  indorsee  give  notice  to  the 
second  ]  and  on  the  same  day  the  second  gave  notice  to  the  defendant.  The 
question  was,  Whether  the  defendant  had  received  due  notice  of  the  dishonour 
of  the  bill  ?  Lord  EUenborough  held  that  he  had  not,  and  observed, — "  It  is  of 
great  importance  that  there  should  be  an  established  rule  upon  this  subject, 
and  I  think  that  there  can  be  none  more  convenient  than  that  where  the  par- 
ties reside  in  London,  each  party  should  have  a  day  to  give  *notice.  I  r#/jAoi 
have  before  said,  the  holder  of  a  bills  of  exchange  is  not,  omissis  omni-  *■  J 
bus  aliis  negotiiSf  to  devote  himself  to  giving  notice  of  its  dishonour.  It  is 
enough  if  this  be  done  with  reasonable  expedition.  If  you  limit  a  man  to  the 
fractional  part  of  a  day,  it  will  come  to  a  question  how  swiftly  the  notice  can 
be  conveyed  3  a  man  and  horse  must  be  employed,  and  you  will  have  a  race 
against  time.  But  here  a  day  has  been  lost.  The  plaintiff  had  notice  himself 
on  the  Monday,  and  does  not  give  notice  to  the  indorser  till  the  Wednesday. 
If  a  party  has  an  entire  day,  he  must  send  off  his  letter  conveying  the  notice 
within  post  time  of  that  day.  The  plaintiff  only  wrote  the  letter  to  Aylett  on 
the  Tuesday.  It  might  as  well  have  continued  in  his  writing-desk  on  the  Tues- 
day night,  as  lie  at  the  post-office.  He  has  clearly  been  guilty  of  laches,  by 
which  the  defendant  is  discharged."  In  a  note  to  the  case  of  Smith  v.  Mullett. 
it  is  observed, — "  In  Marsh  v.  Maxwell,  tried  during  the  same  sittings,  Lora 
EUenborough  ruled,  that  upon  the  dishonour  of  a  bill  it  is  not  enough  that  the 
drawer  and  indorser  receives  notice  in  as  many  days  as  there  are  subsequent 
indorsees,  unless  it  is  shown  that  each  indorsee  gave  notice  within  a  day  after 
receiving  it  ]  as,  if  any  one  has  been  beyond  the  day,  the  drawer  and  prior 
indorsees  are  discharged." 

3.  The  case  of  Bray  v.  Hawden,  6  M.  &  S.  68,  was  an  action  by  the  indorsees 
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of  a  bill  of  exchange  against  the  indorser ;  and  the  question  was,  Whether  sof- 
ficient  notice  of  the  dishonour  of  the  bill  had  been  given  to  the  defendant  ? 
The  bill  was  payable  at  the  banker^s  in  London,  and  became  due  on  the  14th 
of  July  1814,  and  was  presented  on  that  day  about  12  o^clock,  and  dishonoured. 
The  bill  was  returned  with  notice  of  its  dishonour  by  the  post  on  the  15th  to 
Glyn  &  Co.,  bankers  at  Launceston,  with  whom  the  plaintiffs  had  deposited 
the  bill  as  their  bankers.  The  letter  reached  Launceston  on  Sunday  morning 
the  17th  J  and  on  Monday  the  18th,  Glyn  &  Co.  sent  notice  by  the  post  to  the 
plaintiffs  at  Tavistock,  where  they  resided,  and  the  plaintiffs  afterwards  for- 
warded notice  to  another  indorser,  who  gave  notice  to  the  defendant.  The  post 
from  London  to  Launceston  arrives  at  Launceston  at  eight  o'clock  in  the  morn- 
ing, and  letters  are  delivered  in  about  half  an  hour,  and  the  post  from  Laun- 
ceston to  Tavistock  leaves  Launceston  at  twelve  at  noon,  allowing  an  interval 
of  about  four  hours.  The  letter  which  the  bankers  at  Launceston  put  into  the 
post  on  the  Monday,  to  the  plaintiffs  at  Tavistock,  was  not  put  in  until  after 
twelve  o'clock,  after  the  departure  of  the  post,  in  consequence  of  which  it  did 
not  go  from  Launceston  till  the  next  post,  nor  reach  Tavistock  before  the  room- 
ing of  the  20th ;  whereas,  if  it  had  been  sent  to  the  post  before  twelve  o'clock 
on  the  Monday,  it  would  have  reached  Tavistock  on  the  morning  of  the  19th. 
r*60^1  ^^^  *'^®  *que8tion  was,  Whether  the  Launceston  bankers  should  not 
>-  -I  have  apprised  the  plaintiffs  by  the  earliest  possible  post  ?  that  is,  by 
sending  the  letter  to  the  post  on  Monday  before  twelve  o'clock,  or.  Whether 
they  had  the  whole  of  Monday  to  do  it  ?  The  Judge  ruled  in  favour  of  the 
plaintiff,  and  there  was  a  verdict  for  them.  A  motion  was  afterwards  made  for 
a  new  trial,  but  refused.  Lord  Ellenborough,  C.  J.,  observed, — "  It  has  been 
laid  down,  I  believe,  since  the  case  of  Darbishire  v.  Parker,  as  a  rule  of  prac- 
tice, that  each  party  into  whose  hands  a  dishonoured  bill  may  pass,  should  be 
allowed  one  entire  day  for  the  purpose  of  giving  notice ;  a  different  rule  would 
subject  every  party  to  the  inconvenience  of  giving  an  account  of  all  his  other 
engagements,  in  order  to  prove  that  he  could  not  reasonably  be  expected  to 
send  notice  by  the  same  day's  post  which  brought  it.  This  rule  is,  I  believe, 
in  conformity  with  what  Marius  states  upon  the  subject  of  notice,  and  it  has 
been  uniformly  acted  on  at  Guildhall,  by  this  Court,  for  some  time.  It  has, 
moreover,  this  advantage,  that  it  excludes  all  discussion  as  to  the  particular 
occupations  of  the  party  on  the  day."  ' 

4.  Where  the  holder  of  a  bill  is  ignorant  of  an  indorser's  place  of  residence, 
he  is  excused  for  not  giving  regular  notice  of  its  dishonour,  if  he  use  reason- 
able diligence  to  discover  his  residence.  In  the  case  of  Bateman  v.  Joseph,  2 
Campb.  461,  the  bill  became  due  on  27th  Sept.,  and  was  then  in  the  hands  of 
an  indorsee  in  London,  who  on  the  28th,  sent  off  a  letter  by  the  post,  giving 
notice  to  another  indorsee  at  Manchester.  This  indorsee  received  the  notice 
on  the  30th,  and  on  the  same  day  he  communicated  it  to  the  plaintiff  before 
the  post  for  Liverpool  went  off,  where  the  defendant  resided,  but  which  fact 
was  not  then  known  to  the  plaintiff.  The  plaintiff  made  inquiries  as  to  the 
defendant's  residence,  but  could  gain  no  information  until  late  in  the  evening 
on  the  3d  of  October,  when  he  learned  that  the  defendant  resided  in  Liverpool. 
The  next  morning  the  plaintiff  wrote  a  letter  to  him  there,  giving  him  notice 
of  the  dishonour  of  the  bill.  The  defendant  contended  that  the  plaintiff  had 
not  used  due  diligence  to  obtain  information  as  to  the  defendant's  place  of  resi- 
dence. Lord  Ellenborough  observed, — "When  the  holder  of  a  bill  of  exchange 
does  not  know  where  the  indorser  is  to  be  found,  it  would  be  very  hard  if  he  lost 
his  remedy  by  not  communicating  immediate  notice  of  the  dishonour  of  the  bill ; 
and  I  think  the  law  lays  down  no  such  rigid  rule.  The  holder  must  not  allow 
himself  to  remain  in  a  state  of  passive  and  contented  ignorance  ]  but  if  he 
uses  reasonable  diligence  to  discover  the  residence  of  the  indorser,  I  conceive 
that  notice  given  as  soon  as  this  is  discovered,  is  due  notice  of  the  dishonour  of 
the  bill,  within  the  usage  and  custom  of  merchants.  The  present  is  a  question 
r*604l  ^^  ^*^^  *^°^  ^^®  i^^^  ^^^  ®*^^  Whether  the  plaintiff,  between  the  30th  of 
'-  -i  ^September  and  the  3d  of  October,  used  reasonable  diligence  to  ascer- 
tain the  residence  of  the  defendant?"  His  lordship  was  rather  inclined  to 
think  that  there  had  been  laches  in  not  making  further  inquiries.    But  the  jury 
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foand  for  the  plaintiff.  In  the  ensuing  Term  it  was  moved  to  set  aside  the  ver- 
dict on  account  of  the  supposed  laches  of  the  plaintiff,  in  not  giving  earlier 
notice  of  the  dishonour  of  the  bill.  But  the  Court  were  all  of  opinion  that  Uie 
question  had  been  properly  lefi  to  the  jury,  and  refused  a  rule  to  show  cause. 


THE  CROSSING  OP  A  CHECK  PAYABLE  TO  BEAEER  WITH  THE  NAME  OF  A 
BANKER  DOES  NOT  RESTRICT  ITS  NEGOTIABILITY^  BUT  IS  A  REASON- 
ABLE USAGE  IN  ORDER  TO  SECURE  AS  FAR  AS  POSSIBLE  THE  PAYMENT 
OF  THE  CHECK  TO  THE  HONEST  AND  BONA  FIDE  HOLDER. 

BELLAMY   v.   MAJORIBANKS. 

Feb.  6,  1862.— B.     21  L.  J.  70. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  whereas 
the  defendants,  before  and  at  the  respective  times  of  the  making  of  the 
promises  in  this  count  mentioned,  carried  on  the  business  of  bankers  in 
copartnership,  viz.,  under  the  style  of  Messrs.  Coutts  and  Co.^  viz.,  at 
Westminster,  in  the  county  of  Middlesex ;  and  thereupon,  heretofore,  to 
wit,  &o.,  in  consideration  that  the  plaintiffs,  at  the  request  of  the  defend- 
ants, would  retain  and  employ  the  defendants  in  the  way  of  their  business, 
and  would  deposit  money  with  them  as  such  bankers,  to  be  drawn  out  by 
drafts  or  cheques,  to  be  drawn  by  the  plaintiffs  upon  the  defendants, 
under  the  style  aforesaid,  in  that  behalf,  they,  the  defendants,  promised 
the  said  plaintiffs  that  they,  the  said  defendants,  so  long  as  they  should 
be  so  employed  by  the  plaintiffs  as  aforesaid,  would  perform  their  duty 
as  such  their  bankers  as  aforesaid ;  that  the  plaintiffs  relying  on  the  said 
promise  of  the  defendants,  did,  to  wit,  &c.,  and  for  a  long  time  then  next, 
viz.,  until  and  after  the  breach  of  duty  hereinafter  mentioned,  retain  and 
employ  the  defendants  as  such  bankers  as  aforesaid,  and  during  the  time 
aforesaid  and  before  the  breach  of  duty  aforesaid,  to  wit,  &c.,  deposited 
•with  the  defendants  as  such  bankers  as  aforesaid,  and  they,  the  ptcgAc-i 
defendants,  received  and  at  the  respective  times  of  the  drawing  L  -> 
and  presentation  as  hereinafter  mentioned  of  the  draft  or  cheque  in  this 
count  after  mentioned,  had  in  their  hands,  as  such  bankers,  moneys  of 
the  plaintiffs',  more  than  sufficient  to  pay  the  draft  or  cheque  in  this 
count  after  mentioned,  and  amounting  in  the  whole  to  a  large  sum  of 
money,  to  wit,  £5000 ;  that  afterwards,  and  whilst  the  defendants  were 
so  employed  by  the  plaintiffs  as  such  bankers  as  aforesaid,  and  whilst  the 
defendants,  as  such  bankers  so  employed  as  aforesaid,  had  in  their  hands 
such  sums  of  money,  to  wit,  &c.,  they,  the  plaintiffs,  drew  and  signed  and 
subscribed  with  their  names  a  certain  draft  or  cheque  on  the  said  defend- 
ants as  such  bankers  as  aforesaid,  under  the  style  aforesaid,  commonly 
called  a  cheque  on  a  banker,  to  wit,  in  the  words  and  figures  following, 
to  wit :  '<  London,  June  23,  1845.  Messrs.  Coutts  and  Co.,  please  to  pay 
Mr.  Edward  Bryant  Geary  or  bearer,  two  thousand  five  hundred  and 
ninety-six  pounds,  seventeen  shillings.  £2596,  17s.  */'  that  afterwards, 
and  before  the  delivery  of  the  said  draft  or  cheque  to  the  said  Edward 
Bryant  Geary  therein  mentioned,  the  plaintiffs  crossed  the  said  draft  or 
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cheqne  in  a  certain  manner;  according  to  the  custom  and  usage  of  bankers 
in  that  behalf ;  and  thereby,  according  to  the  said  custom  and  usage^ 
directed  the  amount  of  the  said  draft  or  cheque  to  be  paid  by  the  defend- 
ants, as  such  bankers  as  aforesaid,  into  and  through  the  hands  of  a  certain 
corporation,  carrying  on  business  as  bankers  in  London,  to  wit,  under 
the  style  of  "  The  Governor  and  Company  of  the  Bank  of  England :" 
and  thereby  specified  to  what  purpose  the  said  corporation  should  apply 
the  same,  and  then  delivered  the  said  draft  or  cheque  so  crossed  as  afore- 
said to  the  said  Edward  Bryant  Geary ;  of  all  which  premises  the  defend- 
ants, then  and  before  the  payment  of  the  said  draft  or  cheque  as  hereinafter 
mentioned,  had  notice ;  and  thereupon  it  became  and  was  the  duty  of  the 
said  defendants,  as  such  bankers  so  employed  as  aforesaid,  not  to  pay  the 
amount  of  the  said  draft  or  cheque  otherwise  than  into  and  through  the 
hands  of  the  said  corporation  so  carrying  on  the  business  of  bankers  as 
aforesaid,  to  wit,  the  said  Governor  and  Company  of  the  Bank  of  England. 
r*fiOfil  Nevertheless,  the  said  *defendants,  in  breach  of  their  said  duty 
f-  -I  as  such  bankers  as  aforesaid,  afterwards  and  whilst  they  were  so 
employed  by  the  plaintififs  as  such  bankers  as  aforesaid,  to  wit,  &c.,  wrong- 
fully and  improperly  paid  the  amount  of  the  said  draft  or  cheque,  to  wit, 
the  said  sum  of  money  therein  mentioned,  otherwise  than  into  and  through 
the  hands  of  the  said  corporation,  to  wit,  by  their  paying  the  amount  of 
the  said  draft  or  cheque  into  the  hands  of  certain  persons,  carrying  on 
business  under  the  style  of  Messrs.  Gosling  and  Co.,  then  being  the 
agents  of  the  said  Edward  Bryant  Geary  in  that  behalf;  by  means  of 
which  said  premises  the  said  Edward  Bryant  Geary  was  enabled  fraudu- 
lently to  misapply  and  convert  to  his  own  purposes,  and  did  then,  in  fact, 
fraudulently  misapply  and  convert  to  his  own  purposes,  the  said  sum  of 
money  in  the  said  draft  or  cheque  mentioned ;  and  the  said  Governor  and 
Company  of  the  Bank  of  England  were  prevented  from  receiving  the 
amount  of  the  said  draft  or  cheque,  and  applying  the  same,  to  wit,  on 
behalf  and  on  account  of  the  plaintiffs  to  the  said  purpose  referred  to  in 
and  by  the  said  crossing  of  the  said  draft  or  cheque  as  they  otherwise 
would  have  done,  and  the  amount  of  the  said  draft  or  cheque,  by  means 
of  the  premises,  became  and  was  and  is  wholly  lost  to  the  plaintiffs. 

The  only  other  count  in  the  declaration  material  to  notice  was  a  count 
for  money  lent. 

The  defendants  pleaded  (inter  alia)  to  the  first  count,  that  there  was 
no  such  custom  or  usage  of  bankers  as  alleged  therein,  and  also  that  thej 
did  not  wrongfully  pay  the  amount  of  the  cheque  otherwise  than  into 
and  through  the  hands  of  the  Bank  of  England.     Issues  thereon. 

There  was  also  a  plea,  setting  out  specially  the  circumstances  under 
which  the  payment  was  made  to  Messrs.  Gosling,  which  were  proved  at 
the  trial  as  detailed  below.     Replication  de  injuria,  and  issue  thereon. 

To  the  other  count  the  defendants  pleaded  payment,  and  issue  thereon. 

At  the  trial  before  Martin,  B.,  at  the  sittings  after  Trinity  Term  1851,  for 
r*6Q7-|  Middlesex,  the  following  facts  were  proved : — The  plaintiffs  were 
L  J  trustees  of  a  gentleman  called  Frank,  who  'had  died  a  lunatic,  and 
they  had  opened  an  account  with  the  defendants,  Messrs.  Coutts,  for  the 
purpose  of  the  trust.   A  suit  was  pending  in  the  Court  of  Chancery  with 
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reference  to  the  trust,  in  which  a  Mr.  Triston  acted  as  solicitor  for  the 
plaintiffs;  the  other  parties  to  the  suit  were  the  next-of-kin  of  Mr.  Frank, 
and  a  Mr.  Geary  acted  as  solicitor  for  them.  In  June,  1845,  Mr.  Geary 
brought  to  Mr.  Triston  a  cheque  upon  Messrs.  Coutts,  written  out  by 
bim,  for  £2,536  17«.,  to  be  signed  by  the  plaintiffs;  it  was  then  de- 
livered to  Mr.  Triston  in  the  common  form.  Mr.  Triston  sent  the  cheque 
to  the  plaintiff,  Mr.  Bellamy,  at  Brighton,  who  returned  it,  signed  with 
the  following  addition,  in  his  own  handwriting,  namely,  at  the  end  of 
the  body  of  the  cheque,  the  words  « General  Unpaid  Costs  Account," 
and  crossed  as  follows:  <<Bank  of  England,  for  the  Account  of  the  Ac- 
countant-General.'^ Mr.  Triston  then  sent  it  to  the  other  trustee,  the 
plaintiff,  Mr.  Foster,  to  be  signed  by  him,  and  having  received  it  back 
delivered  it  to  Mr.  Geary.  In  point  of  fact,  the  department  of  the  Bank 
of  England  in  which  the  business  of  the  Accountant-General  is  conducted 
would  not  have  received  this  cheque,  it  being  the  rule  not  to  receive  any 
cheque  unless  it  be  drawn  on  the  Bank  of  England  itself.  The  rule  is 
well  known  among  the  London  bankers.  Upon  the  day  on  which  Mr. 
Geary  received  the  cheque,  he  struck  out  the  crossing  made  by  Mr.  Bel- 
lamy by  running  a  pen  through  it,  leaving  it,  however,  perfectly  legible, 
and  crossed  it  a  second  time  with  the  name  of  Messrs.  Gosling,  his  own 
bankers,  and  paid  it  into  their  bank  to  the  credit  of  his  account.  Upon 
the  following  day,  the  clerk  of  Messrs.  Gosling  presented  it  for  payment 
to  Messrs.  Coutts  and  Co.,  who  paid  it,  and  charged  it  to  the  debit  of 
the  plaintiff's  account.  The  money  was  paid  by  Messrs.  Gosling  to  the 
credit  of  Geary  in  his  account  with  them.  He  never  paid  the  money  to 
the  Accountant-General,  and  the  plaintiff  were  obliged  to  make  it  good. 
This  action  was  brought  to  recover  from  the  defendants  the  sum  so  paid 
by  them.  The  plaintiffs  alleged  that  there  was  such  a  custom  or  usage 
as  was  referred  to  in  the  first  count,  which  was  absolutely  obligatory  on 
all  bankers;  but,  assuming  that  they  failed  in  establishing  such  cus- 
tom, they  insisted  that  the  defendants  were  guilty  of  ^negligence  r^e^Ao-i 
in  paying  the  cheque  crossed  in  the  manner  in  which  it  was,  and  l.  J 
that  the  defendants  could  not,  therefore,  rely  on  the  plea  of  payment, 
which  was  their  only  available  answer  to  the  count  for  money  lent.  A 
number  of  the  most  eminent  bankers,  and  the  most  experienced  bankers' 
clerks  in  London,  were  examined  on  both  sides  as  to  the  alleged  custom, 
and  incidentally  as  to  the  alleged  negligence,  and  ultimately  the  jury 
expressed  their  opinion  that  the  defendants  were  guilty  of  negligence  in 
paying  the  cheque  to  Messrs.  Gosling,  and,  in  answer  to  a  written  ques- 
tion, stated  that  there  was  a  custom  and  usage,  and  consequent  duty 
upon  the  defendants,  not  to  pay  the  cheque  otherwise  than  into  and 
through  the  hands  of  the  Bank  of  England. 

A  verdict  was  accordingly  entered  for  the  plaintifb,  to  set  aside  which, 
and  for  a  new  trial,  a  rule  was  subsequently  obtained,  and  against  this 
rule, 

The  Attorney-General  (Sir  A,  Cockhum),  KnowleSf  and  Unthanky  now 
showed  cause.  The  plainti£&  rest  their  case  upon  both  counts.  The  jury 
have  distinctly  found  that  there  was  negligence  on  the  part  of  the  de- 
fendaots,  and  this  entitles  the  plaintiffs  to  a  verdict  upon  the  first  count 
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as  to  the  eastern,  and  also  upon  the  indebitatas  eoant,  because  the  de- 
fendants must  discharge  themselves  by  showing  a  valid  payment.  Even 
if  the  custom  alleged  in  the  first  count  be  not  established,  still  upon  the 
plea  of  payment  the  plaintiffs  are  entitled  to  succeed,  as  a  payment  which 
the  jury  have  declared  to  be  negligent  cannot  be  relied  upon  by  the  de- 
fendants as  an  answer  to  the  claim  of  the  plaintiffs  to  have  their  money 
refunded.  The  intention  of  the  plaintiff  was  clearly  indicated  by  thq 
crossing,  which  showed  that  the  amount  of  the  cheque  was  to  be  paid 
to  the  account  of  the  Accountant-General  with  the  Bank  of  England,  to 
go  to  the  unpaid  costs  account,  and  as  clearly  that  Mr.  Geary  was  not  to 
receive  it  on  his  own  account,  which  however  he  did  do,  and  they  must 
lose  the  money  unless  they  can  recover  in  this  action. 

[Alderson,  B — But  is  it  not  the  fact  that  the  plaintiffs  in  drawing 
that  cheque  intended  an  impossibility  ?] 

PROQI  T^^^t  may  be;  but  as  between  them  and  their  own  bankers 
I  -J  *their  intention  was  manifested,  and  it  ought  not  to  have  been 
disregarded.  The  defendants  should  have  communicated  with  the  plain- 
tiff before  they  paid  the  cheque.  Suppose  that  they  had  sent  the 
cheque  to  Mr.  Geary  without  any  crossing  at  all,  and  at  the  same  timo 
written  to  the  bankers,  and  said,  « We  have  sent  that  cheque  to  Mr. 
Geary,  but  with  instructions  to  him  to  pay  it  in  to  the  account  of  the 
Accountant-General,  and  not  to  put  it  to  his  own  private  account,  and 
we  write  to  say  that  if  it  should  be  presented  by  bearer,  you  are  not  to 
pay  it/'  the  bankers  would  not  have  been  justified  in  disregarding  such 
instructions.  The  crossing  in  the  present  instance  was  equivalent  to 
this,  and  the  defendants  were  found  by  the  jury  to  have  been  guilty  of 
negligence,  and  therefore,  without  reference  to  the  proof  of  the  custom 
in  the  first  count,  the  plaintiffs  are  entitled  to  succeed  upon  the  plea  of 
payment. 

[Aldebson,  B. — Was  it  the  fact  that  the  defendants  knew  that  the 
words  <<Bank  of  England,  to  the  account  of  the  Accountant-General/' 
were  in  the  handwriting  of  Mr.  Bellamy  ?] 

There  was  no  doubt  of  that. 

[PoLLOOK,  0.  B. — ^The  bankers  must  be  presumed  to  know  the  hand- 
writing of  their  clients;  and  therefore  to  know  what  is  and  what  is  not 
their  handwriting.] 

The  addition  of  the  words  <' general  unpaid  costs  account'^  would  show 
still  more  clearly  that  the  money  was  not  to  be  paid  to  Mr.  Geary  him- 
self. But,  looking  at  the  legal  effect  of  this  document,  it  is  submitted 
that  there  may  be  an  order  upon  a  banker  to  pay,  limited  in  a  particular 
manner,  just  as  a  bill  of  exchange  may  have  a  restrictive  indorsement,  a 
question  which  was  discussed  and  decided  in  Sigourney  v.  Lloyd,  8  B. 
&  C.  622,  where  all  the  authorities  are  collected.  The  banker  has  the 
money  of  his  customer  in  his  hands,  and  ought  only  to  pay  it  according 
to  his  directions. 

[Aldebson,  B. — ^The  defendants  say  that  the  essential  part  of  a  cheque 
is  that  it  is  payable  to  bearer,  and  that  they  have  so  paid  this  cheque.] 

[Pabke,  B. — ^The  custom  of  bankers  is  to  pay  the  bearer,  and  they 
are  protected  in  the  ordinary  course  of  payment.    There  is  no  custom. 
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obliging  them  to  pay  to  any  individual  named^  because  they  must  then 
at  their  own  peril  ascertain  his  identity.] 

*The  evidence  was  sufficient  to  show  that  the  payment  was  not  p^^^  ^^ 
according  to  custom,  without  making  inquiry.  But  there  is  an-  L  -I 
other  mode  of  considering  this  question.  It  is  immaterial  whose  name 
is  in  the  body  of  the  ohequci  as  the  important  word  is  '<  bearer.''  Then 
the  customer  to  whom  the  bankers  owe  allegianoe  write  upon  it  what  is 
equivalent  to  "Pay  to  the  Bank  of  England;"  and  that  is  very  different 
from  a  crossing  by  a  mere  holder  of  a  cheque.  The  banker  owes  no 
duty  to  the  holder,  and  is  liable  to  no  action  at  his  suit  if  the  cheque  is 
not  honoured;  and  if  the  first  or  any  subsequent  holder  chooses  to  strike 
out  the  crossing  which  the  customer  has  put,  and  puts  the  name  of  his 
own  banker,  he  may  do  so,  as  he  is  the  proprietor  of  the  cheque  ;  but 
the  banker  is  in  no  way  bound  to  pay  it  unless  satisfied,  after  proper 
inquiries,  that  the  alteration  has  been  made  by  the  lawful  holder;  and 
if  he  docs  pay  it  without  due  caution,  he  pays  at  his  own  peril.  The 
question  really  is,  Whether  the  banker  may  disregard  entirely  the  direc- 
tion of  his  customer?  It  may  be  said  on  the  other  side,  that  if  the 
effect  of  the  crossing  by  the  customer  is  to  restrict  the  negotiability  of 
the  cheque  from  bearer  to  bearer,  it  is  void  in  consequence  of  the  Stamp 
Laws.  But  although  this  might  be  a  sufficient  justification  to  the  banker, 
if  he  refused  to  pay  the  cheque  at  all,  it  does  not  excuse  his  paying  it 
contrary  to  the  customer's  directions.  If  it  be  said  that  the  payment 
was  justified  by  the  custom  of  bankers,  then  the  defendants  failed  to 
prove  any  such  custom  totally  to  disregard  the  directions  of  the  customer, 
and  its  validity  therefore  need  not  be  discussed.  The  money  count  is, 
however,  chiefly  to  be  relied  on,  because  the  sufficiency  of  the  first  count 
is  very  doubtful.  In  considering  the  question  of  negligence,  it  is  not  to 
be  forgotten  that  the  body  of  the  cheque  is  in  a  different  handwriting, 
and  the  handwriting  which  they  ought  to  attend  to  is  the  handwriting 
of  their  customer,  and  he  has  put  the  restriction  on  the  word  Greary;  and 
in  fact,  Mr.  Geary  never  had  any  interest  in  the  cheque.  He  had  only 
authority,  as  any  other  servant  might  have  had,  to  take  that  cheque  to 
the  Bank  of  England,  and  unless  Messrs.  Coutts  were  satisfied  that  it 
came  to  them  through  the  Bank  of  England,  they  are  not  entitled  to  any 
credit  for  having  had  it. 

^Channdl,  Serjt.,  and  Sir  J.  Bai/ley,  in  support  of  the  rule.  piegii-i 
The  rule  must  be  made  absolute,  because  the  finding  of  the  jury  l.  J 
as  to  the  negligence  was  against  the  evidence  actually  given,  and  also 
because  there  could  be  no  negligence  if  in  point  of  law  the  defendants 
were  justified  in  paying  the  cheque.  To  establish  this,  it  is  necessary  to 
consider  the  nature  of  the  cheque.  It  was  an  order  of  the  customer  on 
his  bankers  to  pay  «  Mr.  Q-eary  or  bearer,''  that  is,  in  this  particular 
case,  to  pay  Mr.  Geary  himself,  as  his  bankers  were  the  bearers,  and  this 
direction  was  literally  complied  with.  What,  then,  is  there  to  prevent 
this  payment  being  valid  as  against  the  drawer  of  the  cheque  ?  The  first 
crossing  was  «Bank  of  England,  for  account  of  Accountant-General," 
but  the  last  words  were  of  no  influence  whatever  in  restricting  the  nature 
of  the  cheque.     Then,  the  words  <^Bank  of  England"  can  only  have  a 
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legal  effect  by  conyention ;  but  any  custom  to  contradict  the  clear  mean- 
ing of  a  written  instrument  is  invalid.  Custom  may  be  referred  to  to 
explain  an  instrument,  or  more  strictly  speaking,  to  apply  its  terms  to 
the  right  subject-matter,  but  not  to  contradict  it;  and  upon  this  ground 
alone  the  crossing  would  have  no  legal  effect  whatever,  because  it  par- 
ports  to  contradict  each  of  the  matters  required  in  the  order ;  it  contra- 
dicts the  right  to  pay  Mr.  Geary ;  it  contradicts  the  right  to  pay  the 
bearer,  and  destroys  the  negotiability  of  the  cheque  altogether.  Sigonr- 
ney  v.  Lloyd,  12  Mod.  146,  rightly  understood,  illustrates  this  proposi- 
tion. A  bill  of  exchange,  payable  to  order  of  the  drawer,  indorsed  in 
blank,  becomes  a  negotiable  instrument,  because  the  indorsement  in  blank 
makes  the  instrument  payable  to  bearer.  K  it  comes  into  the  hands  of 
another  person,  the  person  receiving  it  may  specially  indorse  it ;  and  if 
a  holder  were  to  sue  that  party  who  has  specially  indorsed  it,  he  must 
sue  him  through  the  special  indorsement  that  he  has  made  ;  but  if  any 
other  party  is  to  be  sued,  as  the  drawer,  for  instance,  or  the  acceptor  or 
prior  indorser,  the  special  indorsement  does  not  destroy  the  negotiability 
which  the  bill  had  acquired  by  having  once  been  indorsed  in  blank. 

[Pollock,  C.  B. — ^No  doubt  that  is  the  law,  but  the  general  view  of 
r*f^l91  ^^^  mercantile  world  is  different,  and  they  think  that  ^if  a  bill  is 
L        -I  limited  in  that  way,  they  are  bound  to  consider  the  limitation.] 

[Parke,  B. — ^The  owner  of  a  bill  indorsed  in  blank  may,  however, 
convert  the  blank  indorsement  into  a  special  indorsement,  by  writing 
"  pay  to  myself  or  order."  The  law  is  laid  down  by  Lord  Chief  Justice 
Holt,  in  Clark  v.  Paget,  12  Mod.  146.] 

There  is  another  equally  conclusive  argument  against  this  crossing 
being  held  to  be  a  restriction,  drawn  from  the  Stamp  Act.  The  cheque 
is  only  exempt  from  stamp,  because  it  is  payable  <<to  bearer;"  and 
whether  the  custom  alleged  restricts  the  payment  to  the  banker  first 
specified  by  the  customer,  or  makes  it  requisite  that  some  banker  should 
present  the  cheque  for  payment,  equally  nullifies  the  provisions  of  the 
Stamp  Act,  because  the  cheque  is  no  longer  payable  to  any  bearer.  The 
learned  counsel  then  analyzed  the  evidence,  to  establish  that  it  did  not 
support  the  finding  of  the  jury,  and  relied  also  upon  the  fact,  that  as  the 
cheque  was  presented  through  a  banker,  the  defendants  had  complied 
with  the  substantial  intention  of  a  cheque  being  crossed,  viz.,  to  enable 
the  parties  interested  afterwards  to  trace  the  payment  of  it. 

Cur.  adv.  vulL 

Judgment  was  now  delivered  by— - 

Parkj:,  B. — On  a  previous  day  we  intimated  that  there  ought  to  be  a 
new  trial  in  this  case,  on  the  ground  that  the  evidence  given  on  the  trial 
was  not  satisfactory  to  support  the  verdict  pronounced  by  the  jUry  ;  and 
if  this  were  an  ordinary  case  of  setting  aside  a  verdict  on  such  a  ground, 
we  should,  probably,  have  confined  ourselves  to  merely  expressing  our 
opinion  to  this  effect.  But  there  is  involved  in  the  present  controversy 
a  most  important  question  with  respect  to  cheques  on  bankers,  and  it 
seems  to  us,  therefore,  that  it  is  right  to  state  with  some  particularity 
the  nature  of  the  question  to  which  the  attention  of  the  jury  must  be 
called  on  the  new  trial. 


BILLS    OF    XXOHANOI.  423 

• 

Payment  by  cheques  has  now  almost  entirely  superseded  all  other 
modes  of  payment  in  large,  and  is  in  very  general  use  in  smaller  money 
transactions ;  and  the  practice  of  crossing  •them  with  the  name  p,^,  o-i 
of  bankers,  the  effect  of  which  is  the  question  in  the  present  case,  I-        -^ 
is  also  in  very  general  use,  and  occurs  in  very  many  instances  every 
day,  not  only  in  London,  but  in  all  other  parts  of  the  kingdom.     It 
therefore  seems  to  us  to  be  of  great  importance  that  the  effect  of  these 
crossings  should  be  rightly  understood. — [Having  stated  the  substance 
of  the  pleadings  and  the  facts  proved  at  the  trial,  his  lordship  proceeded.] 
— A  new  trial  has  been  moved  for  on  the  ground  of  misdirection,  and 
the  verdict  not  being  supported  by  the  weight  of  evidence.     The  whole 
question,  both  as  to  the  luw  applicable  to  the  case,  and  as  to  the  facts, 
has  been  lately  argued  before  us  with  great  ability, — that  is,  before  the 
rest  of  the  Court,  in  the  absence  of  my  brother  Piatt,  and  this  is  the 
judgment  of  the  Lord  Chief  Baron  and  my  brothers  Alderson  and  Martin, 
and  myself.     The  objection  as  to  misdirection  was  abandoned  by  the 
learned  counsel  for  the  defendants,  but  it  was  insisted  that  the  verdict  on 
the  first  count  and  on  the  plea  of  payment  to  the  second  count  was  against 
the  evidence,  and  we  are  of  that  opinion.     The  plaintiffs  first  contended 
that  the  crossing  of  the  cheque  to  the  '<  Bank  of  England,''  in  the  man- 
ner in  which  it  was  crossed,  absolutely  restricted  the  negotiability  of  the 
instrument,  and  rendered  it  payable  to  the  Bank  of  England  alone,  and 
even  to  the  account  mentioned,  namely,  '<  The  Accoun taut-General,"  and 
to  no  other  person ;  and  that  a  binding  custom  or  usage  to  that  effect 
was  proved.     We  are  of  opinion  no  such  usage  or  custom  was  proved. 
Without  going  the  length  of  saying  that  there  was  no  evidence  to  go  to 
the  jury  of  the  existence  of  such  a  custom,  we  think  that  the  weight  of 
evidence  was  against  it.     A  custom  such  as  that  alleged  in  the  first  count 
would  be  binding  and  obligatory  on  all  persons  engaged  in  a  certain  trade, 
because  long  and  universally  acted  upon  by  all  persons  in  such  trade, 
who  may,  therefore,  reasonably  be  presumed  to  have  made  their  contracts 
upon  the  faith  of  it.     The  custom  alleged  could  only  be  proved  by  a  long, 
well  known,  acknowledged,  and    universal  usage  and  practice  among 
bankers  to  act  in  accordance  with  it.     So  far  from  this  being  the  case, 
many  witnesses  called  from  the  different  London  banking-houses  by  the 
plaintiffs,  and  all  called  by  the  defendants,  denied  its  existence.     That 
there  was  any  *special  usage  between  the  plaintiffs  and  Messrs.  r»gi4-i 
Coutts  which  would,  of  course,  govern  their  transactions,  was  ^        ^ 
never  once  suggested.     The  banking  business  in  London  is  not  in  very 
many  hands,  and  all  the  witnesses  on  both  sides  were  persons. of  unim- 
peachable integrity  and  veracity,  and  it  seems  to  us  quite  absurd  to  sup- 
pose that  there  could  bo  any  custom  creating  such  a  duty  as  that  alleged 
in  the  first  count,  and  absolute  and  binding  by  reason  of  long  and  uni- 
versal usage  on  all  the  bankers  in  the  metropolis  without  those  gentlemen 
being  well  acquainted  with  it.     The  verdict  was,  therefore,  upon  this 
point  against  the  weight  of  evidence. 

We  are  also  of  opinion,  that  such  a  custom,  if  proved  to  have  existed 
in  fact,  would  be  incapable  of  being  supported  in  point  of  law.  The 
crossing  a  cheque  could  not  operate  as  an  indorsement  to  a  banker  whose 
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name  is  used,  because  it  was  not  written  with  any  intent  to  transfer  the 
property  in  the  cheque  to  him,  and  it  wants  the  essential  part  of  an  in- 
dorsement,  the  delivery  of  the  instrument  to  the  indorsee.  And  we 
think  that  it  cannot  be  well  supposed  that  the  usage  is  to  be  considered 
as  equivalent  to  the  direction  by  the  holder  or  drawer  to  the  drawee^  not 
to  pay  to  the  bearer^  but  to  a  particular  person  only — ^for  then  the  cheque 
would  be  altered  in  a  manner  which  would  take  it  out  of  the^ezemption 
of  the  Stamp  Act,  53  Greo.  III.  c.  104,  sched.  1,  which  applies  to  cheques 
payable  to  bearer  only,  and  the  bankers  to  whom  it  was  addressed  could 
not  be  bound  to  pay  to  the  person  named.  We  are,  therefore,  of  opinion^ 
that  the  crossing  the  cheque  with  the  name  of  a  banker  could  not  have 
the  effect  of  restricting  its  negotiability  to  such  banker  only.  To  hold  it 
to  have  this  effect  would  be  to  render  the  instrument  no  longer  a  cheque. 
The  case  of  Sigourney  v.  Lloyd  was  cited  on  both  sides }  but  it  really 
has  no  application.  The  point  there  decided  was  one  concerning  a  re- 
strictive indorsement  of  a  bill  transferable  by  indorsement  only,  which 
is  lawful.  We  think,  therefore,  the  plaintiffs  cannot  succeed  on  the  first 
count. 

The  learned  council  for  the  plaintiffs,  however,  both  at  the  trial,  and 
on  the  argument,  relied  with  greater  confidence  upon  the  count  for 
money  lent,  and  they  insisted  that  the  payment  to  Messrs.  Gosling's 
r*Bl  ^1  ^^^^^  ^^  ^^^  cheque,  double  crossed  in  the  ^manner  in  which  it 
^  -I  was,  was  an  unauthorized  and  negligent  act,  and  that  the  defend- 
ants had  no  right  to  credit  themselves  with  this  payment,  and  if  this 
contention  were  well  founded,  the  defendants  would  certainly  be  without 
defence,  as  the  only  answer  to  this  count  was  a  plea  of  payment.  It  was 
also  alleged  that  the  addition  of  the  crossing  to  the  Bank  of  England,  the 
words,  «  for  the  account  of  the  Accountant-General,"  imposed  a  greater 
degree  of  responsibility  upon  the  defendants.  None  of  the  witnesses,  how- 
ever, appeared  to  attach  much  importance  to  this  circumstance  as  against 
the  defendants,  and  many  of  them  considered  that  it  made  in  their  favour, 
inasmuch  as  it  was  well  known  that  the  Bank  of  England  would  not  re- 
ceive for  the  Accountant-General  a  cheque  so  crossed.  The  evidence  on 
both  sides  was  mainly  directed  to  the  circumstance  of  the  double  crossing. 
On  behalf  of  the  plaintiff  it  was  said,  that  the  original  crossing  by  Mr. 
Bellamy  to  the  Bank  of  England  ought  to  have  prevented  the  defendants 
from  paying  the  cheque  to  Messrs.  Gosling,  or,  at  all  events,  ought  to 
have  made  the  payment  one  at  their  peril  in  the  event  of  Geary  misap- 
plying the  money.  On  the  behalf  of  the  defendants  it  was  said,  the 
payment  was  strictly  according  to  the  custom  and  usage  of  bankers 
in  respect  of  crossed  cheques^  and  that  the  payment  was  a  payment 
to  Geary,  the  payee  of  the  cheque.  As  the  effect  of  crossing  a 
cheque  is  not  in  our  opinion,  to  restrain  the  negotiability  of  the 
cheque,  it  will  be  fit  to  consider  what  it  probably  is,  that  the  atten- 
tion of  the  jury  may  be  directed  to  that  question  on  the  new  trial.  It 
was  agreed  on  all  hands  that  the  practice  of  crossing  cheques  originat- 
ed at  the  clearing-house ;  the  clerks  of  the  different  bankers  which  do 
business  there  having  been  accustomed  to  write  across  the  cheques  the 
names  of  their  employers  so  as  to  enable  the  clearing-house  clerks  to 
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make  up  the  account.  It  was  quite  clear  that  this  had  nothiDg  whatever 
to  do  with  the  restriction  of  the  negotiability,  for  at  the  time  when  this 
was  done  the  cheqaes  were  in  the  course  of  payment  there  on  presenta- 
tion for  payment,  and  all  their  negotiability  was  at  an  end.  The  estab- 
lishment of  the  clearing-house  is  comparatively  modem,  and  was  within 
the  memory  of  several  of  the  witnesses.  It  afterwards  became  a  common 
practice  to  cross  cheques  which  were  not  intended  to  *go  through  r^fii^-i 
the  clearing-house  at  all,  with  the  name  of  a  banker,  or  with  the  ^         J 

words,  " and  Co.,"  leaving  the  rest  in  blank;  a  custom  or  usage 

has  certainly  sprung  up  in  regard  to  this  also.  All  the  witnesses  agreed 
as  to  the  fact  of  the  existence  of  a  custom,  and  we  think  that  the  great 
preponderance  of  evidence  on  both  sides  tended  to  show  the  custom  to 
be,  that  which  is  reported  to  have  been  stated  by  some  of  the  jury  in 
the  case  of  Stewart  v.  Lee;  namely,  that  when  a  cheque  is  crossed, 
bankers  generally  refuse  to  pay  it  to  any  one  except  a  banker,  and  if 
they  do  pay  it  to  a  person  not  a  banker,  they  consider  that  they  do  it  at 
their  peril  in  the  event  of  the  party  to  whom  the  payment  is  made  not 
being  entitled  to  receive  it :  that  the  object  is  to  secure  the  payment 
not  to  any  particular  banker,  but  to  a  banker,  in  order  that  it  may  be 
easily  traced  for  whose  use  the  money  was  received ;  and  it  was  not 
intended  thereby  at  all  to  restrict  the  circulation  or  negotiability  of  the 
cheque,  but  merely  to  compel  the  holder  to  present  it  through  a  quarter 
of  known  respectability  and  credit.  We  are  strongly  inclined  to  think, 
on  a  full  inquiry,  the  usage  will  turn  out  to  be  no  more  than  this :  and, 
considering  the  custom  in  this  point  of  view,  the  crossing  is  a  mere  mem- 
orandum on  the  face  of  the  cheque,  and  forms  no  part  of  the  instrument 
itself,  and  in  no  way  alters  its  effect.  There  can  be  no  doubt  that  such 
a  usage  is  highly  beneficial  to  the  public.  These  instruments  are  in  their 
essential  character  payable  to  bearer;  they  are  in  many  respects  treated 
as  bank  notes,  for  which  of  late  years  they  have  been  largely  substituted; 
but  like  all  other  things  they  are  liable  to  be  mislaid,  or  lost,  or  stolen, 
and  may  get  into  the  hands  of  persons  who  not  entitled  to  receive  pay- 
ment of  them.  It  is  manifestly,  therefore,  a  great  protection  and  safe- 
guard to  the  real  owner  that  there  should  exist  the  means  of  tracing  and 
ascertaining  for  whose  use  the  money  paid  on  the  cheque  was  received, 
and  to  whom  the  money  actually  goes,  and  the  payment  through  the 
bankers  secures  this  object.  Bankers  are  in  general  persons  of  great 
respectability,  and,  we  believe  it  may  be  truly  said  universally,  are  in- 
capable of  lending  themselves  to  any  concealment  or  suppression  of  the 
truth,  in  order  to  promote  or  assist  fraud.  We  think,  therefore,  it  is  matter 
of  great  public  advantage  and  ^benefit  that  the  custom  or  usage  p^^,..  --. 
which  we  have  already  mentioned  has  been  said  to  exist  in  point  ^  J 
of  fact,  should  be  maintained,  and  we  think  it  may  well  be,  without  at 
all  improperly  trenching  upon  or  restricting  the  negotiability  of  cheques. 
We  think  the  crossing  of  a  cheque  is  a  protection  and  safeguard  to  the 
owner  of  the  cheque,  and  in  the  event  of  a  banker  paying  a  crossed  cheque 
otherwise  than  through  a  banker,  the  circumstance  of  his  paying  it  would 
be  strong  evidence  of  negligence  in  an  action  against  him.  Forinstance,  let 
us  suppose  a  customer  of  a  banker  to  draw  and  cross  a  cheque,  intending  to 
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pay  it  to  a  person  to  whom  he  was  indebted,  and  that  afterwards,  and  before 
handing  it  over  to  his  creditor,  he  either  lost  it  or  it  was  stolen  from  him ; 
if  the  cheque  was  presented  otherwise  than  through  a  banker,  then  accord- 
ing to  the  custom  or  usage  above  mentioned  it  would  not  be  paid,  but  if  pre- 
sented by  a  banker  it  would.     The  mere  circumstance  of  the  necessity  of 
placing  the  cheque  in  the  hands  of  a  banker  would  of  itself  oppose  some 
impediment  to  the  fraudulent  holder  in  dealing  with  the  cheque  and  making 
it  available,  and  it  would  be  at  once  traced  and  ascertained  for  whose  use 
the  proceeds  were  received,  and  would  give  considerable  aid  in  enabling  the 
drawer  to  recover  back  the  money  in  the  event  of  his  being  entitled  to 
do  so.     On  the  other  hand,  if  the  banker  disregarded  the  custom,  and 
paid  that  cheque  to  a  private  individual,  that  circumstance  would  be 
strong  evidence  against  him  in  the  event  of  his  seeking  to  charge  hia 
customer  with  the  payment,  if  the  person  actually  presenting  it  was  not 
the  lawful  holder  and  bearer  of  the  cheque.     The  lawful  holder  of  the 
cheque  is  of  necessity  entitled  to  receive  payment  of  it.     He  could  not 
sue  the  drawee  unless  the  drawee  had  accepted  the  cheque,  a  practice 
not  usual ;  but  he  could  sue  the  drawer  for  non-payment  if  he  was  the 
holder  for  value.     No  prudent  banker  would,  however,  pay  a  crossed 
cheque  otherwise  than  to  a  banker,  except  he  was  fully  satisfied  as  to 
the  title  of  the  party  presenting  it  to  receive  payment;  if  he  did,  he 
would  run  the  risk  of  the  bearer  of  the  cheque  haviiig  no  title  to  it. 
We  think  there  is  no  legal  objection  to  the  custom  thus  limited  and 
understood  upon  the  ground  of  its  being  repugnant  to  the  essential  quality 
r*6181  ^^  '^^  cheque,  namely  its  negotiability  by  the  *drawer.     There 
L         J  is  no  obligation  upon  any  one  to  receive  payment  by  a  cheque, 
whether  it  bo  crossed  or  not  crossed;  but  if  a  man  receives  a  crossed 
cheque,  he  seems  to  us  not  indeed  to  incur  the  obligation  of  presenting 
it  for  payment  through  a  banker  as  a  condition  precedent,  but  he  ought 
not  to  complain  if  the  drawee  does  not  pay  without  previous  inquiry. . 
There  is  really  no  restriction  upon  its  negotiability,  but  it  is  in  our  opin- 
ion a  reasonable  and  lawful  practice  and  usage,  in  order  to  secure  as  far 
as  possible  the  payment  of  the  cheque  to  the  honest  and  bona  fide  holder. 
It  was  contended  by  the  learned  counsel  for  the  plaintiffs  in  argument 
before  us,  that  upon  the  plea  of  payment  the  onus  was  upon  the  defend- 
ants to  show  that  the  payment  was  duly  and  properly  made,  and  in  that 
we  agree.     But  we  think  it  is  highly  probable  the  custom  or  usage 
before  mentioned  was  that  which  was  established  by  the  preponderance 
of  the  evidence  at  the  trial,  and  that  in  such  a  case  the  circumstance  of 
the  cheque  in  question  being  doubly  crossed  appears  to  be  immaterial : 
the  custom  would  authorize  the  payment  to  any  banker,  and  the  payment 
to  Messrs.  Gosling  would  not  be  the  less  regular  because  the  cheque  was 
a  second  time  crossed  in  their  name.     We  are  therefore  of  opinion,  that 
the  verdict  as  to  the  question  of  negligence  was  also  against  the  weight 
of  evidence,  and  that  the  defendants  are  on  that  account  entitled  to  a 
new  trial. 

Another  point  was  argued  for  the  plaintiffs,  that  the  crossing  of  the 
cheque  was  not  by  the  holder  but  by  the  drawer  himself,  who  had  power 
to  give  any  directions  he  pleased  to  the  bankers,  that  it  was  equivalent 
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to  an  addition  to  the  cheque,  which  was  originally  payable  to  bearer,  of 
an  express  direction  that  it  should  not  be  paid  to  bearer,  but  to  the  Bank 
of  England  only.  He  admitted  that  in  such  a  supposed  case  the  defend- 
ants were  not  bound  to  pay  the  Bank  of  England,  because  the  alteration 
would  briDg  the  cheque  within  the  operation  of  the  stamp  laws ;  but  he 
contended  that  if  the  defendants  chose  to  pay  it,  they  could  not  do  so  to 
any  one  else,  and  if  they  did  they  would  disobey  the  order  of  their  cus- 
tomer, and  could  not  charge  the  amount  to  his  debit  in  account.  This 
reasoning  would  be  correct  if  the  crossing,  when  made  by  the  drawer  by 
custom,  amounted  to  a  direction  to  pay  the  named  banker  only,  and  for 
the  named  ^account.  If  such  were  its  conyentional  meaning,  it  r:|e/^iQ-i 
would  be  necessary  for  bankers  not  merely  to  look  to  the  signa-  1-  -I 
tare  of  the  cheque,  but  also  to  the  hand-writing  of  the  crossing.  But 
the  crossing  itself  does  not  import  that  payment  is  to  be  made  to  the 
Bank  of  England  only.  It  is  matter  of  evidence  what  its  meaning  is  by 
the  usage.  On  the  trial  the  evidence  has  not  made  any  distinction 
between  the  meaning  of  the  words  when  written  by  the  customer  of  a 
banker  and  by  a  third  person ;  and  we  have  before  intimated  our  opinion, 
that  according  to  the  weight  of  evidence  they  have  not  the  restrictive 
meaning  attributed  to  them  by  the  plaintiff's  counsel.  It  seems  to  us 
probable,  the  more  correct  view  of  the  practice  of  crossing  is  for  the  pro- 
tection of  the  holder  of  the  cheque.  As  we  have  before  said,  we  feel 
strongly  that  to  carry  it  further,  or  to  make  the  banker  answerable  to  his 
customer  for  the  appropriation  by  the  payee  of  the  proceeds  of  a  crossed 
cheque  when  received  through  a  banker,  would  render  the  conducting  of 
banking  business  very  difficult,  if  not  impracticable,  and  would  cast  a  very 
serious  and  probably  mischevious  impediment  to  carrying  on  the  money 
transactions  of  the  country.  Eule  absolute^  on  payment  of  costs. 


PAYMENT  OF  A  BILL  BY  A  PARTY  IN  IGNORANCE  THAT  THE  HOLDER 
HAS  BEEN  GUILTY  OF  LACHES,  W^ILL  NOT  ENTITLE  THE  PARTY  PAY- 
ING TO  HAVE  RECOURSE  AGAINST  THE  OTHER  PARTIES  TO  THE 
BILL. 

L— ROSCOW   v.   HARDY. 

June  25,  1810.— E.     12  East,  434. 

The  plaintiff,  as  indorsee,  sued  the  indorser  of  a  bill  of  exchange  for 
jESO,  dated  Manchester,  4th  January  1810,  and  stated  it  to  have  been 
drawn  by  J.  &  P.  Walmesley,  at  three  months  after  date,  in  favour  of 
R.  Kirk  or  order,  on  Messrs.  Shaw  &  Edwards,  Walbrook,  London,  and 
indorsed  by  Kirk  to  the  defendant,  and  by  the  defendant  to  the  plain- 
tiff. 

At  the  trial  at  Guildhall,  before  Lord  Ellenborough,  C.  J.,  r^ggOl 
the  bill  when  produced,  had  eleven  other  indorsements  upon  it ;  ^  -' 
and  it  appeared  that  it  was  in  the  possession  of  the  Warrington  Bank 
when  it  was  tendered  for  acceptance  on  the  28d  of  January,  and  refused 
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to  be  accepted ;  but  it  did  not  appear  that  the  Warrington  bankers  had 
given  any  notice  of  the  dishonour  at  the  time  to  any  person,  but  as  ^oon 
as  the  bill  was  dae  they  again  tendered  it  for  payment ;  which  being 
refused,  they  called  upon  the  plaintiff  for  payment,  and  he,  not  knowing 
any  of  the  circumstances,  took  the  bill  up,  and  then  called  upon  the 
defendant;  who,  being  apprised  of  the  dishonour  on  the  23d  of  January, 
refused  payment,  alleging  his  discharge  by  the  laches  of  the  then  holders. 
And  upon  proof  of  these  facts  the  plaintiff  was  nonsuited. 

Topping  moved  to  set  aside  the  nonsuit,  and  contended  that  the  plain- 
tiff ought  not  to  be  prejudiced  by  the  laches  of  the  subsequent  holders 
of  the  bill,  of  which  he  was  wholly  ignorant  at  the  time  when  he  paid  it, 
and  without  any  means  of  information.  The  bill  apparently  came  back 
to  him  in  due  course  of  time,  and  there  was  nothing  apparent  upon  the 
face  of  it  by  reference  to  its  date,  to  raise  the  suspicion  of  a  diligent  man 
that  it  had  been  presented  for  payment  and  dishonoured  two  months  before, 
nor  anything  to  impeach  his  want  of  due  diligence  in  obtaining  know- 
ledge of  that  fact ;  and  without  that  knowledge  he  could  not  have  de- 
fended himself  against  an  action  on  the  bill  by  the  Warrington  bankers. 
Then  no  laches  being  imputable  to  himself,  or  apparent  upon  the  face  of 
the  bill  when  paid  by  him,  he  ought  not  to  be  debarred  from  his  remedy 
over. 

Lord  Ellenborouqh,  C.  J. — If  the  indorsers  on  the  bill  be  once 
discharged  by  the  laches  of  the  holder  at  the  time  in  not  giving  due 
notice  of  the  dishonour  of  it,  their  responsibility  cannot  be  revived  by 
the  shifting  of  the  bill  into  other  hands. 

Le  Blanc,  J. — It  is  admitted  that  the  fact  of  the  dishonour  on  the 
23d  of  January,  and  the  want  of  due  notice,  would  have  been  a  good 
rmaeyx-i  defence  to  the  plaintiff  against  the  Warrington  ^bankers,  if  he 
L  -I  had  been  apprised  of  it  at  the  time  of  the  demand  made  upon 
him  ;  and  that  such  laches  was  also  a  discharge  to  the  other  indorsers  : 
how  then  can  it  change  the  liability  of  those  other  indorsers,  who  per- 
haps might  have  known  the  fact,  and  had  a  legal  defence  to  the  action  if 
payment  had  then  been  demanded  of  either  of  them  by  the  Warrington 
bankers,  that  those  bankers  first  called  upon  one  of  the  indorsers,  who 
happened  not  to  know  of  their  laches. 

The  other  Judges  assenting,  Bule  refused. 


II.  — TURNER  V.  LEECH. 

May  18,  1821.— E.    4  B.  *  Al.  451.    1  Eng.  Com.  Law  Reps.  vol.  6. 

Assumpsit  by  plaintiff,  as  indorsee  against  the  defendant,  as  a  prior 
indorser  of  a  bill  of  exchange  for  JS50,  payable  three  months  after  date. 
Plea,  general  issue.  The  cause  was  tried  at  the  Ouildhall  sittings  after 
Hilary  Term,  1818,  before  Lord  Ellenborough,  C.  J.,  when  the  jury 
found  a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  this  Court  upon 
the  following  case. 

The  defendant  was  the  eighth  and  the  plaintiff  the  eleventh  indorser 
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of  the  bill  of  exchange;  which  was  indorsed  by  him  to  Bennett,  and  by 
him  to  Fletcher,  and  by  him  to  Hordem  &  Co.,  bankers  at  Wolverhamp- 
ton who  transmitted  the  same  to  their  London  Correspondents,  Messrs. 
Sansom  &  Co.,  who  were  the  holders  when  the  bill  became  due.  The 
bill  was  duly  presented  for  payment  on  Saturday  the  30th  August  1817, 
and  dishonoured.  On  Monday  the  1st  of  September  1817,  Sansom  & 
Co.  wrote  to  Hordem  &  Co.,  at  Wolverhampton,  duly  informing  them 
of  such  dishonour,  which  letter  was  received  by  them  on  Tuesday  the 
2d  September.  Notice  of  the  dishonour  was,  on  the  2d  September, 
given  to  Fletcher,  and  on  Wednesday  the  3d  September,  a  letter,  giving 
information  of  such  dishonour,  was  sent  by  the  post  by  Fletcher  to  Ben- 
nett, at  Stockport,  where  he  resided,  and  which  letter  was  delivered 
*there  at  his  shop,  on  Thursday  the  4th  September.  This  letter  r^^oooT 
was  not  opened  and  no  notice  was  given  to  the  plaintiff  or  any  *-  J 
other  party  before  Monday  the  8th  September.  On  the  8th  September, 
the  plaintiff  first  received  notice  of  the  dishonour,  and  immediately  paid 
the  amount  of  the  bill  to  Bennett.  John  Davies  the  tenth  indorser, 
Washington  &  Homer,  the  ninth  indorsers,  and  the  defendant,  the  eighth 
indorser,  all  resided  at  Stockport.  It  was  admitted,  in  addition,  that  the 
defendant  had  notice  of  the  dishonour  either  on  the  8th  or  9th  Septem- 
ber 1817. 

Chitty,  for  the  plaintiff. — ^In  this  case  the  defendant  received  notice 
of  dishonour  on  the  9th  September  at  the  latest;  and  if  notice  had  been 
given  to  each  successive  indorser  in  the  regular  course,  he  would  not  have 
received  it  at  an  earlier  period.  Then  he  has  received  no  injury  by  the 
neglect.  Suppose  the  holder  give  notice  on  the  same  day  to  six  succes- 
sive indorsers,  and  the  seventh  indorser  receives  notice  of  it  six  days 
afterwards,  surely  he  ought  not  to  be  allowed  to  defend  himself,  on  the 
ground  of  laches,  when  in  the  regular  course  he  could  not  have  received 
notice  sooner. 

J.  WilliamSy  contra,  stopped  by  the  Court. 

Abbott,  C.  J. — In  this  case  the  plaintiff  who  ought  to  have  received 
notice  of  the  dishonour  of  the  bill  of  exchange  from  Bennett  on  the  5th 
September,  did  not,  in  fact,  receive  notice  till  the  8th ;  and,  therefore, 
he  was  clearly  discharged  by  the  laches  of  the  holder.  Then  can  he, 
by  paying  the  bill,  place  the  prior  indorsers  in  a  worse  situation  than 
that  in  which  they  would  otherwise  have  been  ?  I  think  he  cannot  do 
so }  and  that  in  paying  this  bill  he  has  paid  it  in  his  own  wrong,  and  can- 
not be  allowed  to  recover  upon  it  against  the  defendant.  n 

Judgment  for  the  defendant. 


June,  1854.— 28 
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r*6231  *INDtrLGBNCE8  GRANTED  TO  THE  ACCEPTOR  OP  A  BILL  BY  THE 
*■  -^       HOLDER  UPON   A   VALID  AND   OBLIGATORY   AGREEMENT,  DIS- 

CHARGES THE  OTHER   PARTIES   TO    THE   BILL ;   BUT  DELAY  IN  SUING 
THE  ACCEPTOR  WILL  NOT  DO  SO. 

I.— WALWTN    y.   ST.    QUINTIN. 

Feb.  13,  1797— E.  1  B.  &  P.  652. 

Assumpsit  on  a  bill  of  exchange  drawn  by  the  defendant  on  one 
Deane;  by  whom  it  was  accepted;  in  favour  of  one  ThomaS;  by  whom  it 
was  indorsed  to  the  plaintiffs. 

At  the  trial  before  Etre,  0.  J.,  at  the  Westminster  sitting  after 
Michaelmas  Term,  1796,  it  appeared,  that  the  bill  was  drawn  to  accom- 
modate the  indorser  who  had  placed  securities  on  which  he  wished  to 
raise  money  in  the  hand  of  the  acceptor,  but  that  the  drawer  had  do 
effects  in  his  hands ;  that  the  bill  not  being  paid  when  due,  was  pro. 
tested,  but  no  notice  was  given  to  the  drawer  of  the  non-payment  till 
four  days  afterwards ;  that  in  April  last,  the  plaintiffs  having  threatened 
to  proceed  against  the  indorser  and  acceptor,  the  indorser  paid  £40  5«. 
to  the  plaintiff's  attorney,  which  the  latter  swore  was  upon  account  only, 
though  the  indorser  himself  gave  in  evidence  (but  was  not  believed) 
that  it  was  paid  upon  a  promise  that  no  proceedings  should  be  instituted 
against  him ;  that  the  plaintiffs  having  received  a  letter  from  Mr.  Annes- 
ley,  representing  the  probability  of  the  acceptor's  being  able  to  pay  at  a 
future  period,  returned  an  answer  in  which  they  agreed  not  to  press 
him ;  and  that  the  drawer  before  the  bill  fell  due,  having  become  insoU 
vent  and  assigned  over  his  effects  to  his  creditors,  quitted  the  usual  place 
of  his  abode  and  went  to  reside  elsewhere.  The  jury  having,  in  answer 
to  questions  put  by  the  Lord  Chief  Justice,  found,  First,  That  the  bill 
was  not  a  mere  accommodation  bill,  the  indorser  having  effects  in  the 
acceptor's  hands ;  Secondly,  That  the  defendant  did  not  quit  his  place 
of  abode  with  a  view  to  abscond ;  and  Thirdly,  That  the  £-iO  5«.  were 
paid  by  the  indorser  upon  account,  not  upon  any  agreement, — ^proceeded 
under  his  lordship's  direction,  to  give  a  verdict  for  the  defendant }  but 
ruconA-i  if  ^he  Court  should  be  of  ^opinion  that  the  plaintiffs  were  entitled 
L  -1  to  recover,  then  the  verdict  to  be  entered  for  them  for  so  much 
of  the  bill  as  was  unpaid.  Accordingly,  a  rule  nisi  having  been  obtained 
for  that  purpose, 

Claytoriy  Sergt.,  showed  cause,  and  contended,  First,  That  if  any 
notice  to  the  drawer  of  non-payment  by  the  acceptor  was  necessary,  the 
notice  given  in  this  case  was  too  late,  and  therefore  insufficient,  and  that 
although  it  appeared  that  the  drawer  had  no  effects  in  the  acceptor's 
hands,  still  as  the  indorser  had,  notice  was  not  to  be  dispensed  with;  for 
that  the  ground  on  which  it  had  been  dispensed  with  where  the  drawer 
has  no  effects  in  the  hands  of  the  acceptor  had  been,  that  the  transaction 
is  fraudulent,  there  being  nothing  to  represent  the  bill,  Bickerdike  v. 
BoUmaU;  1  T.  B.  405 ;  and  that  although  in  this  case  the  drawer  had 
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left  his  place  of  abode  before  the  bill  fell  due,  still  notice  should  have 
been  left  at  his  last  place  of  residence.  Secondly,  That  the  holder 
having  given  time  to  the  acceptor,  had  thereby  discharged  the  defendant ; 
for  even  admitting  notice  in  this  case  not  to  have  been  necessary,  in 
order  to  show  that  the  note  was  not  paid,  yet  it  was  necessary  for  the 
purpose  of  showing  that  the  holder  looked  to  the  defendant  for  payment 
and  meant  to  sue  him,  Tinddl  v.  Brown,  1  T.  R.  167.  Thirdly,  That 
the  defendant  was  discharged  by  the  plaintiffs'  receiving  part.payment 
of  the  note  from  the  indorser.  Kellock  v.  Robinson,  cor.  Eyre,  C.  J., 
Guildhall,  2  Str.  45,  and  Tassel  and  Another  v.  Lewis;  cor.  Holt,  C.  J., 
N.  P.,  1  Ld.  Raym.  744. 

Shepherd,  Sergt.,  in  support  of  the  rule,  insisted,  First,  that  the 
ground  on  which  it  had  been  held  necessary  to  give  notice  to  the  drawer 
of  non-payment  by  the  acceptor  was,  that  the  former  might  be  able  to 
withdraw  those  effects  which  he  had  placed  with  the  acceptor  to  answer 
his  acceptance,  and  that  Bickerdike  v.  Bollman  proceeded  on  this  princi- 
ple; that  in  this  case,  therefore,  the  drawer  having  no  effects  in  the 
bands  of  the  acceptor,  no  notice  was  necessary,  nor  if  necessary  could  it 
have  been  given,  the  drawer  having  left  his  place  of  abode.  Secondly, 
That  the  defendant  was  not  discharged  by  the  indulgence  *given  r^^o— i 
to  the  acceptor,  for  that  is  only  a  discharge  in  cases  where  notice  ^  -I 
is  necessary  ;  where  it  is  not  necessary  the  drawer  is  not  discharged  but 
by  an  express  renunciation  on  the  part  of  the  holder  of  his  right  to  sue 
him,  Dingwall  v.  Dunster,  Doug.  247,  and  Black  v.  Peele,  cit.  ibid. ; 
that  although  those  were  cases  of  acceptors,  yet  that  the  drawer  after 
notice,  or  in  a  case  where  no  notice  is  required,  stands  precisely  in  the 
same  situation  as  the  acceptor.  Thirdly,  that  the  same  principle  might 
be  applied  to  the  objection  of  the  plaintiffs  having  received  part-payment 
of  the  note  from  the  indorser,  for  that  in  Johnson  v.  Kesson,  Bull,  N.  P., 
271,  ed.  8,  it  was  held  that  the  receipt  of  part  of  the  money,  from  the 
acceptor  or  indorser  without  notice  to  the  drawer,  discharges  him,  but 
that  with  notice  it  does  not ;  that  here,  therefore,  where  the  drawer  was 
entitled  to  no  notice,  a  receipt  for  part-payment  from  the  indorser  would 
not  discharge  him.  Cur.  adv.  vult. 

The  opinion  of  the  Court  was  this  day  delivered  by 

Etre,  C.  J. — In  this  case  we  did  very  little  more  at  Nisi  Prius  than 
establish  the  matter  of  fact  upon  which  the  points  of  law  wete  to 
arise.  Many  have  arisen.  This  being  an  action  against  the  drawer,  the 
first  point  made  relates  to  the  want  of  notice  being  given  to  him  of  the 
acceptor's  refusal  to  pay.  The  plaintiffs  insist  that  it  was  not  necessary 
to  give  this  notice,  for  two  reasons  \  First,  Because  the  drawer  had  no 
effects  in  the  hands  of  the  acceptor ;  and  Secondly,  Because  before  the 
bill  became  due  he  had  left  his  place  of  abode,  and  the  holder  of  the 
bill  did  not  know  where  to  find  him.  If  the  first  reason  is  sufficient  we 
need  not  go  further. 

The  jury  have  found  that  the  acceptor  had  effects  in  account  with  the 
payee.  But  the  true  fact  is,  that  this  was  the  acceptor's  bill,  and  not 
the  drawer's.  In  a  regular  bill  transaction  the  drawing  by  A.  payable 
ta  B.y  or  payable  to  A.'s  own  order,  and  indorsing  the  bill  to  B.,  is  a 
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mode  by  which  the  drawer  pays  a  sum  of  money  to  his  payee  or  indorsee 
through  an  acceptor.  The  transaction  in  this  case,  as  far  as  it  had  pre- 
tentions  to  be  deemed  a  real  transaction,  was  a  mode  by  which  the 
r»fi9fin  ^°^®P^^^  advanced  a  sum  of  money  to  the  payee,  and  the  *drawer 
L  J  was  a  mere  instrument  of  the  acceptor.  This  is  reversing  the 
order  of  things.  As  far  as  concerns  the  drawer,  it  is  what  it  has  been 
called — a  mere  accommodation,  and  all  consideration  of  effects  of  the 
drawer  in  the  hands  of  the  acceptor  may  be  laid  aside.  It  seems  clear 
that  notice  can  be  of  no  use  to  him;  his  situation  being  this,  that  if  the 
acceptor  does  not  pay  he  must,  and  may  then  and  not  till  then  resort  to 
the  acceptor  to  be  re-imbursed;  notice,  therefore,  can  amount  to  nothing, 
for  his  situation  cannot  be  changed.  If  there  be  any  case  in  which 
notice  should  be  dispensed  with  surely  it  is  this.  Perhaps,  indeed,  it 
ought  never  to  be  dispensed  with,  since  it  is  a  part  of  the  same  custom 
of  merchants  which  creates  the  duty ;  especially  as  the  grounds  for  dis- 
pensing with  it  are  such  as  cannot  influence  the  conduct  of  the  holder  of 
the  bill  at  the  time  when  he  is  to  determine  whether  he  will  or  will  not 
give  notice;  for  ninety-nine  times  in  a  hundred  he  cannot  know  whether 
the  drawer  have  or  have  not  effects  in  the  hands  of  the  acceptor,  or 
for  whose  accommodation  the  bill  was  drawn.  It  has,  however,  been 
resolved  in  many  cases  where  the  drawer  has  had  no  effects  in  the 
hands  of  the  acceptor,  that  notice  might  be  dispensed  with.  But  it  may 
be  proper  to  caution  bill-holders  not  to  rely  on  it  as  a  general  rule,  that 
if  the  drawer  has  no  effects  in  the  acceptor's  hands  notice  is  not  neces. 
sary.  The  cases  of  acceptances  on  the  faith  of  consignments  from  the 
drawer  not  come  to  hand,  and  the  case  of  acceptances  on  the  ground  of 
fair  mercantile  agreements,  may  be  stated  as  exceptions ;  and  there  may 
possibly  be  many  others.  Where  the  drawer  has  no  effects  and  has  no 
fair  pretence  for  drawing,  or  where  he  draws  without  having  effects 
intended  to  be  applied  in  payment,  and  only  for  the  purpose  of  raising 
money  by  discount  for  himself,  and  a  fortiori  for  the  acceptor  which  is 
this  case,  it  is  fairly  deducible  from  the  cases  which  have  been  resolved, 
that  notice  need  not  be  given.  And  this  makes  it  unnecessary  to  in- 
quire  whether  the  drawer's  absenting  himself  from  his  place  of  abode 
before  the  bill  became  due,  will  excuse  the  want  of  notice. 

The  second  point  necessary  to  be  considered  is.  Whether  the  holder 
ri'fi^Tl  ^^  ^^^  ^^^^  ^^^  discharged  the  drawer  by  forbearing  to  proceed 
L  -I  against  the  acceptor  on  the  application  of  Mr.  Annesley.  *Had 
this  forbearance  taken  place  before  noting  and  protesting  for  non-pay- 
ment, so  that  the  bill  had  not  been  demanded  when  due,  it  is  clear  that 
the  drawer  would  have  been  discharged.  It  would  have  been  giving  a 
new  credit  to  the  acceptor;  and  the  holder  not  having  pursued  the  cus- 
tom, this  would  have  been  deemed,  as  between  the  holder  and  the  drawer, 
laches  sufficient  to  discharge  the  drawer.  But  after  protest  for  non-pay- 
ment, and  notice  to  the  drawer,  or  what  has  been  held  equivalent  to  no- 
tice, a  right  to  sue  the  drawer  has  attached,  and  the  holder  is  not  bound 
to  sue  the  acceptor ;  he  may  therefore  forbear  to  sue  him.  Is,  then,  the 
answer  to  Mr.  Annesley's  letter  more  than  mere  forbearance  ?  If  the 
holder  enters  into  a  new  agreement  with  the  acceptor  for  securing  the 
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ptiyment  of  the  bill,  that  may  satisfy  the  bill  as  between  him  and  the 
drawer,  and  may  be  considered  as  a  new  credit  to  the  acceptor.  There 
was  in  this  case  a  treaty  for  such  seourity,  but  it  went  off.  Proposals  for 
a  security  bind  no  one  unless  they  can  be  made  use  of  to  impute  laches; 
and  after  the  protest  no  laches  can  be  imputed. 

The  last  point  is,  that  the  holder  having  accepted  J640,  bs.  from  the 
payee  on  account  of  this  bill,  the  drawer  is  thereby  discharged.  I  do 
not  recollect  that  this  point  was  urged  at  nisi  prius.  .  It  is  supposed  to 
be  supported  by  the  authority  of  very  great  names.  In  Tassel  &  Lee 
V.  Lewis,  1  Ld.  Kaym.  743,  the  custom  of  merchants  was  stated  by  mer- 
chants in  evidence  as  was  then  the  course ;  and  it  was  there  agreed  by 
Holt,  C.  J.,  that  if  the  indorsee  of  a  bill  except  but  two-pence  from  the 
acceptor,  he  can  never  after  resort  to  the  drawer.  Kellock  v.  Robinson. 
2  Str.  745,  as  an  action  brought  by  the  indorsee  of  a  promissory  note 
against  the  indorser.  It  appeared  that  the  plaintiff,  after  the  indorse- 
ment, had  received  part  of  the  drawer,  of  the  note,  and  it  was  held  to  be 
a  taking  upon  himself  to  give  the  whole  credit  to  the  drawer,  and  abso- 
lutely to  discharge  the  indorser;  so  the  plaintiff  was  nonsuited.  The 
rule  in  both  cases  is  laid  down  in  the  most  general  terms  without  quali- 
fication or  acception,  and  down  to  that  time  must  have  been  considered 
as  settled  law.  On  the  other  hand,  there  is  in  Mr.  Justice  Butler's  In- 
troduction to  the  Law  relative  to  the  Trials  of  Nisi  Prius,  a  note  of 
*the  case  of  Johnson  v.  Kenyon,  in  this  Court,  Hil.  5  Geo.  III.,  i-«/>qo-| 
which  is  probably  Lord  Bathurst's  own  note.  In  that  note  the  L  J 
rule  is  stated  with  this  exception,  ^'  unless  he  give  timely  notice  to  the 
drawer  that  the  bill  is  not  paid;  for,''  it  is  said,  <^  where  a  man  takes 
part  of  the  money  only,  and  does  not  apprize  the  drawer  that  the  whole 
is  not  paid,  he  gives  a  new  credit  for  the  remainder.  But  where  timely 
notice  is  given  that  the  bill  is  not  duly  paid,  the  receiving  part  of  the 
money  from  the  acceptor  or  indorser  will  not  discharge  the  drawer  or 
other  indorsers ;  for  it  is  for  their  advantage  that  as  much  should  be  re- 
ceived from  the  others  as  may  be.''  I  will  not  say  that  this  is  not  a 
reasonable  qualification  of  the  rule  :  but  it  requires  some  further  inves- 
tigation ;  and  the  rather  as  the  want  of  notice  recurs,  and  furnishes  the 
appearance  of  an  objection  to  the  application  of  that  case  to  the  case  now 
in  judgment.  That  case  supposes  timely  notice  to  have  been  given  to 
the  drawer  that  the  bill  is  not  paid.  In  our  case  we  have  got  to  the 
length  of  resolving  that  notice  is  dispensed  with  for  one  purpose,  viz., 
to  make  the  drawer  answerable.  Will  it  follow,  that  in  respect  of  the 
consequence  of  receiving  part  of  the  money  from  the  acceptor  or  indorser, 
according  to  the  language  of  the  case  in  Mr.  Justice  Butler's  book,  the 
notice  shall  also  be  dispensed  with  ?  This  would  be  carrying  that  case  a 
step  further  than  the  case  itself  goes;  when,  perhaps,  the  reason  why 
notice  is  necessary  in  the  latter  instance  is  not  the  same  as  in  the  former. 
Notice  is  required  in  the  one  to  make  the  drawer  responsible;  it  seems 
necessary  in  the  other  to  prevent  his  being  discharged  from  his  responsi- 
bility. The  effect  of  certain  circumstances  may  be,  that  he  may  become 
responsible  without  notice ;  but,  being  responsible,  is  not  his  responsi- 
bility to  remain,  or  be  discharged  in  the  same  manner  as  the  responsi- 
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bility  of  any  other  drawer  who  is  made  responsible  by  having  notice  ? 
Giving  a  new  credit  to  the  acceptor  would  undoubtedly  discharge  a  drawer 
made  responsible  without  notice.  Then^  is  not  the  receiving  a  part  of 
the  money  considered  as  giving  a  new  credit  ?  The  note  in  the  Intro* 
duction  to  the  Law  of  Nisi  Prius  says,  the  indorser  is  discharged  because 
<<  the  indorsee  has  made  his  election  to  have  his  money  from  the  drawer.'' 
r^onqn  ^his  is  not  very  intelligible.  In  Kellock  v.  ^Eobinson,  the  rea^ 
^  -I  son  given  is,  that  the  holder  takes  upon  himself  to  give  the 
whole  credit  to  the  drawer.  In  one  respect  the  two  notes  of  Lord  Ray- 
mond and  Strange  are  imperfect ;  namely,  that  they  do  not  state  whether 
the  money  was  received  before,  or  at  the  time  when  the  bill  became  pay- 
able, or  whether  after  protest,  and  perhaps  notice  also,  when  the  righto 
of  the  holder  had  attached.  In  the  latter  case,  possibly,  a  payment  in 
part  might  be  received  from  one  without  prejudice  to  the  right  to  pro- 
ceed against  another  for  what  remains  unpaid,  upon  the  ground  stated  by 
Mr.  J.  BuUer,  that  it  is  for  the  interest  of  all  who  are  liable,  that  as  much 
should  be  received  as  can  be  got.  And,  doubtless,  receiving  part  is  a 
different  thing  from  taking  a  security  for  the  whole.  The  party  gives  no 
credit  in  respect  to  what  he  actually  receives;  and  as  to  what  remains 
unpaid,  he  is  in  the  same  situation  as  he  was  in  before.  The  fact  sworn 
to  by  Thomas  the  indorser,  in  opposition  to  the  plaintiff's  attorney,  if  it 
had  been  believed,  would  have  saved  the  trouble  of  discussing  this  part 
of  the  case.  He  swore  that  it  was  agreed,  that  in  consideration  of  ji40, 
5«.  to  be  paid,  the  holders  would  proceed  no  further  on  the  bill.  This 
must  have  discharged  the  drawer.  But  the  attorney  swore,  and  the  jury 
found,  that  the  money  was  received  generally  on  account  of  the  bill. 

We  come  now  to  a  very  material  consideration, — Of  whom  was  the 
money  received  ?  The  answer  is,  of  the  payee ;  that  is,  it  was  paid  by 
an  indorser  to  his  indorsee,  to  whom  he  was  responsible.  But  one 
indorser  may  pay  the  whole  money  due  upon  a  bill  to  another  indorser 
without  satisfying  the  bill  as  between  him  and  the  acceptor  and  the 
drawer.  It  is  every  day's  practice  for  a  dishonoured  bill  to  be  thrown 
back  upon  the  first  indorser ;  each  indorser  taking  back  from  his  imme- 
diate indorser  what  he  has  paid  on  account  of  the  bill,  and  at  the  same 
time  delivering  up  the  bill  to  him,  and  the  latter  again  throwing  it  back 
on  his  immediate  indorser  till  it  at  last  arrives  at  the  first  indorser.  They 
may  arrange  the  matter  among  themselves ;  and  any  one  indorser  may 
sue  the  acceptor  or  drawer  instead  of  any  of  the  preceding  indorsers^ 
striking  out  all  the  names  upon  the  bill  below  his  own.  According  to 
r*6S01  *^®  ^^^^  perplexed  report  of  the  case  of  Johnson  v.  Kenyon,  *in 
L  ^  "J  2  Wils.  262,  the  first  indorsee  of  a  dishonoured  bill  for  jeiOOO, 
after  receiving  J6232  from  the  payee  who  indorsed  it  to  him,  and  getting 
back  the  bill  from  Baldwyn,  to  whom  he  had  indorsed  it  for  value,  and 
to  whom  he  returned  the  money,  recovered  the  whole  £1000  against  the 
drawer;  and  on  a  motion  for  a  new  trial  the  verdict  was  confirmed,  and 
very  rightly.  It  was  nothing  to  the  drawer  how  the  indorsers  arranged 
the  business  among  themselves.  The  point  of  notice  supposed  to  be  an 
ingredient  in  the  case  in  Mr.  Justice  Butler's  note  did  not  arise.  It  was 
assumed  that  the  drawer  was  liable.   The  question,  as  far  as  I  can  collect 
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it,  was.  Whether  the  indorser  ehoald  reoover  the  whole  £1000  against 
the  drawer,  having  received  £232  upon  the  hill  from  the  first  indorser  ? 
which  is  exactly  our  case ;  and  it  was  held  that  he  should;  that  he  might 
recover  from  the  first  indorser  the  J6232  which  the  latter  had  paid,  and 
that  the  defendant  could  have  no  reason  to  complain,  for  he  only  paid 
what  he  ought  to  pay.  If  the  acceptor  had  paid  anything  on  account  of 
the  bill,  it  had  been  otherwise ;  so  much  of  the  bill  would  then  have  been 
satisfied,  and  at  furthest  the  residue  only  could  be  recovered  against  the 
drawer.  According  to  the  two  notes  in  Lord  Raymond  and  Strange,  no- 
thing could  have  been  recovered  in  that  case  against  the  drawer.  But 
they  are  very  short  notes;  and  possibly  the  rule  may  have  been  meant 
to  be  laid  down  only  in  respect  of  payment  by  acceptors  when  the  bill  is 
demanded.  But  whether  that  be  so  or  not,  they  do  not  apply  to  this 
case ;  for  they  both  speak  of  the  holder  receiving  a  part-payment  of  the 
acceptor  of  the  bill,  or  of  the  drawer  of  a  promissory  note  who  is  an 
acceptor;  whereas  the  case  now  in  judgment  is  a  case  where  an  indorsee 
has  accepted  a  part  of  the  bill  from  his  indorser ;  which  in  reason  and 
justice,  and  according  to  the  constant  course  of  business,  and  upon  the 
authority  of  the  case  of  Johnson  v.  Kenyon,  will  not  prevent  the  whole 
bill  from  being  recovered  against  the  drawer. 

The  verdict  is  therefore  to  be  entered  for  the  plaintiff,  who,  as  he  is 
certainly  not  connected  with  the  first  indorser,  will  of  course  be  content 
with  the  balance  due  to  him. 

Per  curiam.     PoUea  to  the  plaintiff. 


*II._GOULD  V.   ROBSON.  [*631] 

Jane  16,  1807.— E.     8  East,  675. 

One  Hudson  drew  a  bill,  dated  the  29th  of  September  1806,  for  £16Q, 
at  three  months,  on  Iselin,  which  was  accepted  by  him,  and  was  payable 
to  Richardson  or  order,  who  indorsed  it  to  the  defendants ;  and  these 
indorsed  it  to  the  plaintiffs ;  who  held  it  when  it  became  due,  and  applied 
to  the  acceptor  for  payment,  and  agreed  to  receive  from  him  about  half 
the  amount,  and  to  draw  a  bill  on  him  for  the  remainder,  payable  at  a 
future  short  date,  which  he  accepted ;  and  that  until  such  last  mentioned 
bill  was  paid,  they,  the  plaintiffs,  should  keep  the  original  bill  in  their 
hands  as  a  security.  And  the  second  bill  being  afterwards  dishonoured 
by  the  acceptor,  the  plaintiffs,  the  indorsees  of  the  original  bill,  brought 
this  action  on  the  bill  against  the  defendants  as  indorsers ;  who  resisted 
payment,  on  the  ground  that  the  plaintiffs  had  given  time  to  the  accep- 
tor, by  which  they  were  discharged.  To  this  it  was  answered,  that  the 
plaintiffs  had  only  endeavoured  to  get  as  much  as  they  could  from  the 
acceptor,  which  was  so  much  in  discharge  of  the  indorsers;  and  that 
the  delay  that  had  intervened  was  in  attempting  to  secure  the  remainder. 
And  the  plaintiffs  also  attempted  to  show,  that  no  injury  in  fact  had 
arisen  to  the  defendants  from  the  delay ;  for  that  there  was  cross  paper 
existing  at  the  time  between  the  latter  and  the  acceptor.  But  this  was 
denied  by  the  defendants ;  and  the  evidence  did  not  go  to  show  how  the 
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balance  of  that  account  stood.  Bat,  on  the  other  ground,  it  appeared 
to  Lord  EUenborough  at  the  trial  merely  as  a  case  of  getting  part  pay- 
ment from  the  acceptor,  without  any  injurious  laches  on  the  part  of  the 
plaintiffs  to  the  prejudice  of  the  defendants ;  and  under  that  impression 
a  Terdict  was  found  for  the  plaintiffs.  The  above  mentioned  facts  were, 
however,  afterwards  brought  neatly  before  the  Court,  disentangled  firom 
the  collateral  circumstances  of  the  case^  upon  a  motion  for  a  new  teial 
by 

The  Attamei/- General,  (with  whom  was  Marry cU,"^  who  showed  that 
this  amounted  to  a  giving  time  to  the  acceptor  by  the  holders  of  the 
bill,  which  precluded  them  from  resorting  afterwards  to  the  defendants 
P^^oo-i  M  indorsers :  for  the  situation  of  *the  latter  was  thereby  altered, 
L  J  they  not  having  an  opportunity  of  enforcing  their  claim  upon  the 
acceptor,  so  soon  as  they  would  otherwise  have  had,  if  they  had  had 
earlier  notice  of  the  dishonour  of  the  bill.  And  he  referred  to  Tindal 
V.  Brown  for  the  general  rule,  that  if  the  holder  give  time  to  the  acceptor 
of  a  bill  after  it  is  dishonoured,  and  the  indorser  is  thereby  discharged; 
and  to  Bees  v.  Berrington,  where  it  was  held  that  an  obligee  of  a  bond 
with  a  surety  (which  he  assimilated  to  the  case  of  an  indorser  who  was 
surety  to  the  indorsee  for  the  acceptor)  taking  notes  from  the  principal 
and  giving  him  further  time,  without  communication  to  the  surety,  dis- 
charged the  latter,  whose  situation  was  thereby  altered  :  also  to  Wtdwyn 
V.  St.  Quintin,  and  English  v.  Parley,  where  the  entering  into  a  new 
agreement  with  the  acceptor  for  securing  the  payment  of  the  bill  was 
considered  as  a  discharge  by  the  holder  of  the  other  parties  on  the  bill. 

A  rule  nisi  having  been  granted  Lord  Ellenborouqh,  G.  J.,  after 
reporting  the  facts,  said,  that  his  opinion  had  been  formed  at  the  trial 
upon  considering  this  merely  as  a  case  of  part-payment  by  the  acceptor, 
which  of  itself  would  not  have  discharged  the  indorser;  but  that  if  the 
holder  had  made  any  bargain  with  the  acceptor  for  giving  him  further 
time  for  payment,  as  the  case  now  appeared  to  be,  thereby  not  only 
binding  himself  but  all  others  whose  names  were  upon  the  bill  from 
suing  upon  it  while  it  was  in  his  hands,  he  put  the  indorsers  in  a  different 
situation  from  what  they  were  entitled  to  be  in,  and  could  not  therefore 
refer  back  to  them,  when  the  acceptor  failed  to  fulfil  the  new  contract  he 
had  entered  into  with  him. 

Park  and  BoweUf  however,  still  pressed  to  show  cause  against  the 
rule,  alleging  that  the  acceptor  having  no  effecte  of  the  drawer's  in  his 
hand's  but  this  being  merely  an  accommodation  bill  between  those  two, 
no  injury  could  arise  to  the  drawer  or  indorsers  from  the  delay ;  which 
differed  this  from  the  other  cases.  They  admitted,  that  it  had  been 
ruled  in  Tindal  v.  Brown,  that  if  time  were  given  to  the  acceptor,  it 
discharged  the  indorser ;  though  the  principal  point  there  was  as  to  the 
reasonableness  of  the  time;  and  that  this  was  followed  up  by  English  v. 
r*6381  *^^^^^y  9  ^^^  ^^  ^^  ^^^  appear  in  the  latter  case  but  that  the 
L  -i  indorser  might  have  been  damnified  by  the  giving  time  to  the 
acceptor.  In  the  subsequent  case,  however,  of  Clarke  v.  Devlin,  the 
Court  of  Common  Pleas  held,  that  if  the  holder  gave  notice  to  the  drawer 
of  his  intention  to  take  a  security  from  the  acceptor,  and  the  drawer 
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made  no  objeotioD;  that  shonld  not  discbarge  bim ;  because,  as  some  of 
tbe  Judges  tbere  said,  the  drawer  was  not  iDJured ;  and  that  the  ground 
of  discbarge  in  these  cases  was,  that  the  bolder  by  giving  time  to  the 
acceptor  did  an  act  by  which  the  drawer  was  iujured.  But  tbe  drawer 
cannot  be  injured  where  he  had  no  effects  in  his  hands  of  the  acceptor 
at  the  timC;  and  therefore  the  principle  of  those  cases  does  not  apply 
to  the  present. 

Lord  Ellenborouoh,  C.  J — How  can  a  man  be  said  not  to  be 
injured  if  bis  means  of  suing  be  abridged  by  tbe  act  of  another  ?  If 
the  plaintiffs,  holders  of  the  bill;  bad  called  immediately  upon  the  defen- 
dants for  payment  as  soon  as  the  bill  was  dishonoured,  they  might 
immediately  have  sued  the  acceptor  and  the  other  parties  on  the  bill.  I 
bad  some  doubts  at  the  trial,  but  am  inclined  to  think  now  that  time  was 
given.  The  holder  has  the  dominion  of  the  bill  at  the  time  :  he  may 
make  what  arrangements  be  pleases  with  tbe  acceptor,  but  he  does  that 
at  bis  peril;  and  if  be  thereby  alter  the  situation  of  any  other  person 
on  the  bill  to  the  prejudice  of  that  person,  he  cannot  afterwards  proceed 
against  him.  As  to  the  taking  part  pay  men  t^  no  person  can  object  to  it, 
because  it  is  in  aid  of  all  the  others  who  are  liable  upon  the  bill :  but 
here  tbe  holder  did  something  more;  he  took  a  new  bill  from  the 
acceptor,  and  was  to  keep  the  original  bill  till  the  other  was  paid.  This 
is  an  agreement  that  in  tbe  meantime  the  original  bill  should  not  be 
enforced :  such  is  at  least  the  effect  of  the  agreement;  and  therefore  I 
think  time  was  given.  His  lordship  then  observed  that  in  strictness 
the  defendants  were  entitled  to  enter  a  nonsuit,  the  objection  having 
been  taken  at  the  trial :  but  that  if  tbe  plaintiff's  counsel  thought  he 
could  alter  tbe  present  state  of  the  facts  upon  a  new  trial;  he  might  take 
it  in  that  shape  on  payment  of  costs.  This,  however,  was  afterwards 
waived;  as  I  was  informed;  and  judgment  of  nonsuit  was  entered. 


•III.  — PHILPOT   V   BRIANT.  [♦634] 

May  19, 1827.— E.    4  Bing.  717.    Eng.  Com.  Law  Reps.  vol.  13. . 

AonoN  by  the  holder  against  the  drawer  of  a  bill  of  exchange,  which 
had  been  accepted  by  the  drawer's  brother.  None  of  the  counts  in  the 
declaration  stated  the  acceptance  or  notice  of  non-acceptance. 

The  defence  waS;  that  time  had  been  given  by  the  holder  to  the 
acceptor's  executrix,  without  the  knowledge  or  consent  of  the  drawer ; 
as  to  which  the  evidence  was,  that  the  bill,  which  was  payable  six  months 
afier  date,  was  due  March  19,  1823;  that  the  acceptor  died  before  that 
day ;  that  the  plaintiff  applied  to  the  acceptor's  brother;  the  son  and 
agent  of  his  executrix;  for  payment,  when  he  said  there  was  not  sufficient 
personal  property  to  pay  the  bill  then,  but  if  the  plaintiff  would  let  the 
matter  stand  over,  tbe  executrix  would  engage  to  pay  the  bill  out  of  her 
private  income.  Plaintiff  promised,  provided  the  interest  were  paid,  to 
give  a  reasonable  time ;  and  in  pursuance  of  this  agreement;  interest  was 
paid  out  of  the  private  income  of  the  executrix. 


48^ 
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It  was  also  objected  that  the  declaratioii  was  insufficient  in  not  ayerring 
an  acceptance  or  notice  of  non-acceptance. 

Park,  J.^  before  whom  the  cause  was  tried  at  the  London  sittings  after 
Michaelmas  Term,  overruled  the  latter  objection ;  but  upon  a  verdict 
being  taken  for  the  plaintijQT,  reserved  to  the  defendant  leave  to  move  to 
enter  a  nonsuit  on  the  former. 

Taddyy  Sergt.  having  obtained  a  rule  nisi  accordingly, 

Wildey  Sergt.,  who  showed  cause,  argued  that  there  was  no  considera- 
tion for  the  promise  made  by  the  executrix  to  payout  of  her  own  effects; 
and  that  even  if  there  were,  it  was  void  nnder  the  statute  of  frauds,  as 
not  being  in  writing.  If  the  promise  of  the  executrix  were  void,  there 
was  no  consideration  for  the  plaintiff's  promise  to  give  her  time ;  and  if 
that  promise  was  without  consideration,  it  was  also  void.  The  plaintiff 
was  not  bound  by  it,  for  he  was  always  entitled  to  be  paid  out  of  the 
testator's  assets,  and  obtained  no  better  security  by  the  executrix's 
r*(^^^1  P^^^^*^-  ^^  might  therefore  have  sued  the  executrix  *at  any 
L  -I  time  notwithstanding  his  promise,  so  that  in  effect  no  time  was 
.legally  given  her. 

Taddy — The  plaintiff's  remedy  against  the  acceptor  was  in  effect  sus- 
pended, and  that  is  sufficient  to  discharge  the  drawer.  But  for  the  pro- 
mise given  by  the  defendant  the  plaintiff  would  have  sued  at  once  on  the 
bill.  The  promise  to  pay  if  proceedings  were  stayed,  was  in  substance  a 
promise  to  pay  out  of  the  assets ;  and  the  stay  of  proceedings  was  a 
sufficient  consideration  for  such  a  promise.  But  if  time  was  given  it  is 
immaterial  whether  there  was  a  consideration  for  giving  it  or  not.  In 
Tindal  v.  Brown,  Buller,  J.,  says,  <<  As  to  giving  time,  the  holder  does 
it  at  his  peril.  In  no  case  has  it  been  determined  that  the  indorser  is 
liable  after  the  holder  of  the  note  has  given  time  to  the  maker."  In  that 
case  there  was  no  consideration  for  the  time  given  by  the  holder,  nor  did 
he  obtain  by  any  other  security.  Cur.  adv,  vviL 

Be>t,  C.  J. — A  creditor,  by  giving  further  time  of  payment,  under- 
takes that  he  will  not,  during  the  time  given,  receive  the  debt  from  any 
surety  of  the  debtor,  for  the  instant  that  a  surety  paid  the  debt  he  would 
have  a  right  to  recover  it  against  his  principal.  The  creditor,  therefore, 
by  receiving  his  debt  from  the  surety,  would  indirectly  deprive  the  debtor 
of  the  advantage  that  he  had  stipulated  to  give  him.  If  the  creditor 
had  received  from  his  debtor  a  consideration  for  the  engagement  to  give 
the  stipulated  delay  of  payment  of  the  debt,  it  would  be  injustice  to  him 
to  force  him  to  pay  it  to  any  one  before  the  day  given.  If  to  prevent 
the  surety  from  suing  the  principal,  the  creditor  refuses  to  receive  the 
debt  from  the  surety  until  the  time  given  to  the  debtor  for  payment  by 
the  new  agreement,  the  surety  must  be  altogether  discharged,  otherwise 
he  might  be  in  a  situation  worse  than  he  was  in  by  his  contract  of  sureti- 
ship.  If  he  be  allowed  to  pay  the  debt  at  the  time  when  he  undertook 
that  it  should  be  paid,  the  principal  debtor  might  have  the  means  of 
repaying  him.  Before  the  expiration  of  the  extended  period  of  payment 
r»6S61  *^®  principal  debtor  might  have  *become  insolvent.  A  creditor, 
J  by  giving  time  to  the  principal  debtor,  in  equity,  destroys  the 
obligation  of  the  sureties ;  and  a  court  of  equity  will  grant  an  injunction 
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to  restrain  a  creditor  who  has  given  farther  time  to  the  principal,  from 
bringing  an  action  against  the  surety.  This  equitable  doctrine  courts  of 
law  have  applied  to  cases  arising  on  bills  of  exchange. 

The  acceptor  of  a  bill  of  exchange  is  considered  as  the  principal  dehtor; 
all  the  other  parties  to  the  bill  are  sureties  that  the  acceptor  shall  pay 
the  bill,  if  duly  presented  to  him  on  the  day  it  becomes  due,  and  if  he 
does  not  then  take  it  up,  that  they,  on  receiving  notice  of  its  non-pay- 
ment, will  pay  it  to  the  holder.  If  the  holder  gives  the  acceptor  further 
time  for  payment,  without  the  consent  of  the  drawer  or  endorsers,  he 
discharges  them  from  all  the  liability  that  they  contracted  by  becoming 
parties  to  the  bill :  but  delay  in  suing  the  acceptor  will  not  discharge  the 
drawers  or  endorsers,  because  such  delay  does  not  prevent  them  from 
doing  what  on  receiving  notice  of  non-payment  by  the  acceptor  they 
ought  to  do,  namely,  pay  the  bill  themselves. 

The  time  of  payment  must  be  given  by  a  contract  that  is  binding  on 
the  holder  of  the  bill;  a  contract,  without  consideration,  is  not  binding 
on  him ;  the  delay  in  suing  is,  under  such  a  contract,  gratuitous ;  not- 
withstanding such  contract,  he  may  proceed  against  the  acceptor  when  he 
pleases,  or  receive  the  amount  of  the  bill  from  the  drawer  or  endorsers. 
As  the  drawer  and  indorsers  are  not  prevented  from  taking  up  the  bill  by 
such  delay,  their  liability  is  not  discharged  by  it ;  to  hold  them  discharged 
under  such  circumstances,  would  be  to  absolve  them  from  their  engage- 
ments without  any  reason  for  so  doing.  In  the  case  of  the  partners  of 
the  Arundel  Bank  v.  Goble,  which  is  to  be  found  in  a  note  to  Chitty  on 
Sills,  296,  and  the  accuracy  of  which  note  is  proved  by  my  brother's 
report  to  us  of  what  passed  at  the  trial  of  the  cause  before  him,  that  point 
is  decided.  The  acceptor  applied  to  the  holders  for  indulgence  for  some 
months ;  they,  in  reply,  wrote  to  the  acceptor,  informing  him  that  they 
would  give  him  the  time  that  he  required,  but  that  they  should  expect 
interest.  On  a  motion  for  a  new  trial,  the  Court  of  King's  Bench  held, 
that  as  no  fresh  security  was  taken  from  the  acceptor,  the  agreement  of 
the  plaintiffs  to  wait  was  ^without  consideration,  and  did  not  dis-  r^oon-i 
charge  the  drawer.  This  is  a  stronger  case  than  the  present.  ^  -' 
In  our  case  there  is  no  agreement  for  any  particular  time,  nor  any  con- 
sideration for  the  giving  the  time  that  was  given  to  the  acceptor. 

If  the  promise  made  by  the  executrix  of  the  acceptor  be  considered  to 
be  a  promise  to  pay  the  debt,  with  interest  out  of  the  assets  of  the  exe- 
cutrix, it  gives  no  claim  to  the  holder  beyond  what  the  bill  gave  him. 
The  executrix  was,  before  that  promise  was  made,  bound  to  pay  principal 
and  interest  out  of  her  testator's  effects.  If  it  is  to  be  taken  to  be  a 
personal  promise  of  the  executrix,  it  is  void  under  the  Statute  of  frauds, 
not  being  in  writing.  The  holder  therefore  had  no  better  security,  nor 
any  advantage  beyond  what  the  bill  had  given  him.  We  hesitated  only 
in  consequence  of  what  fell  from  Mr.  Justice  Buller,  in  Tindal  v.  Brown. 
>But  in  that  case  there  was  no  notice  by  the  holder  to  the  defendant  of  the 
dishonour  of  the  note.  The  opinion  of  Buller  is  not  the  ground  on 
which  the  Court  gave  the  judgment,  and  that  opinion  is  overruled  by  the 
case  in  Chitty. 

The  rule  for  a  nonsuit  must  be  Discharged. 
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A  DISCHAEQE  BY  THE  HOLDER  OP  ANY  PARTY  TO  A  BILL  WILL  NOT  DIS- 
CHARGE THE  PARTIES  ANTECEDENT  TO  THE  PARTY  DISCHAROEDy  THE 
DISCHARGE  OPERATING  ONLY  IN  FAVOUR  OP  THOSE  PARTIES  WHO 
ARE  ENTITLED  TO  SUE  THE  PARTY  DISCHARGED. 

ENGLISH  V.    PARLEY. 

Jan.  27,  1800.— E.    3  Esp.  49,  and  2  B.  ^  P.  61. 

Assumpsit  by  the  plaintiff^  as  an  indorsee  of  a  bill  of  exchange  against 
the  defendant,  as  the  indorser. 

The  plaintiff  proved  the  hand-writing  of  the  defendant^  and  notice  of 
non-payment  by  the  acceptor ;  and  there  rested  his  case. 
P^/tgo-^  *The  defence  relied  upon  on  the  part  of  the  defendant,  and 
L  -1  which  he  gave  in  evidence,  was,  that  the  plaintiff  having  com- 
menced actions  against  the  acceptor  and  himself,  had  obtained  a  judg- 
ment against  the  acceptor,  and  sued  out  execution  against  him;  that  a 
compromise  had  afterwards  taken  place  between  them,  and  he  had  ac- 
cepted £100  in  part  discharge,  and  taken  a  bond  and  warrant  of  attorney 
for  payment  of  the  remainder,  by  instalments ;  this,  his  counsel  contended, 
was  a  discharge  in  point  of  law. 

The  plaintiff's  counsel  contended,  that  the  holder,  having  a  right  to 
sue  all  the  parties,  was  not  deprived  of  his  remedy  against  any  of  them 
until  actual  payment,  where  he  had  proceeded  at  law  against  all,  and 
there  was  no  laches;  and  relied  on  Hay  ling  v.  Mulhall,  2  Bl.  Rep.  1235 ; 
and  Macdonald  v.  Bovington,  4  T.  R.  825. 

Lord  EfiDON. — I  am  of  opinion  that  the  plaintiff,  by  the  agreement 
with  the  acceptor,  and  the  taking  a  new  security  from  him,  has  discharged 
the  defendant,  and  thut  the  present  action  cannot  be  supported.  It  is 
true  the  holder  of  a  bill  of  exchange  has  his  remedy  against  all  the 
parties  on  a  bill ;  but  the  holder  has  it  not  in  his  power  to  give  time  to  a 
party  on  the  bill  first  liable,  and  afterwards  to  proceed  against  another. 
The  holder  may  give  time  to  his  immediate  indorser ;  he  may  discharge 
him  out  of  custody,  at  the  same  time  that  he  is  proceeding  to  execution 
against  a  prior  indorser  to  him,  or  against  the  drawer  or  acceptor ;  but 
he  cannot  give  time  to  or  discharge  the  drawer  or  acceptor,  and  afterwards 
proceed  against  that  indorser.  Suppose  the  holder,  a  second  indorsee, 
should  give  time  to  the  payee,  the  first  indorser,  and  take  his  warrant  of 
attorney,  payable  at  a  future  time,  could  he  proceed,  and  take  out  imme- 
diate execution  against  his  immediate  indorser?  I  think  not;  for  if  that 
indorser  paid  the  money,  he  would  have  a  right  to  resort  immediately  to 
his  indorser ;  that  is,  to  the  payee  who  had  before  had  time  from  the 
holder :  this  is  inconsistent.  I  recollect  a  case  in  the  bankruptcy,  1/ 
think,  of  Lewis  and  Potter,  where  the  holder  of  a  bill  having  entered 
into  a  composition  with  the  acceptor,  and  afterwards  proved  the  amount 
r*6391  ^^  *^®  ^^^^  under  the  indorser's  estate,  the  •Chancellor,  on  a 
^  -J  petition,  ordered  the  debt  to  be  expunged.  I  am  of  the  same 
opinion ;  and  as  the  plaintiff;  in  this  casC;  has  accepted  a  security  from 
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the  acceptor,  he  has,  in  my  opinion,  discharged  the  defendant,  the  indorser, 
and  must  be  nonsuited. 

In  the  following  Term  the  plaintiff  moved  for  a  new  trial. 

Shepherd  and  Lens,  Serjeants,  in  support  of  the  motion,  contended 
that  the  holder  of  a  bill  of  exchange,  after  due  notice  given  of  non-pay- 
ment, is  entitled  to  sue  all  or  any  of  the  parties  whose  names  are  on  the 
bill;  and  that  although  he  receive  from  any  one  of  them  what  may 
amount  to  a  satisfaction  as  against  him,  yet  that  the  others  will  not  be 
discharged  until  the  whole  amount  of  the  bill  be  paid;  as  in  Macdonald 
V.  Bovington,  4  Term  Bep.  825,  where  the  holder  of  a  bill  having  sued 
the  acceptor,  and  charged  him  in  execution,  he  was  allowed  to  sue  the 
drawer  on  the  acceptor  being  discharged  by  an  insolvent  Act;  and  in 
Hayling  v.  Mulhall,  2  Bl.  1235,  where  it  was  laid  down  that  the  holder 
after  having  discharged  one  of  the  indorsers,  whom  he  had  taken  in  exe- 
cution, by  a  letter  of  license,  might  sue  a  prior  indorser.  They  insisted 
that  each  of  the  parties  to  the  bill  was  in  the  nature  of  a  co-surety,  and 
therefore  nothing  short  of  actual  payment  by  one  of  them  could  be  con- 
sidered as  a  satisfaction  in  an  action  against  any  of  the  others,  and  cited 
Dyke  v.  Mercer,  2  Shaw,  394. 

Lord  Eldon,  C.  J. — It  is  very  clear  that  the  holder  of  a  bill  may  at 
his  election  sue  any  or  all  the  parties  to  it,  and  that  if  they  all  become 
bankrupt  he  may  prove  against  the  estates  of  all,  unless  he  receive  part 
of  the  debt  from  any  one.  And  although  the  ^ebt  be  reduced  from  time 
to  time  by  dividends,  no  part  of  the  proof  shall  be  expunged  under  any 
of  the  commissions  till  20$.  in  the  pound  have  been  received.  As  long 
as  the  holder  is  passive,  all  his  remedies  remain,  and  if  any  of  the  par- 
ties be  discharged  by  the  act  of  law,  as  by  an  insolvent  debtor's  Act, 
that  operation  of  law  shall  not  prejudice  the  holder.  With  respect  to 
Hayling  v.  Mulhall,  it  may  be  observed  that  the  marginal  abstract  of 
that  case  is  incorrect ;  for  it  appears  *from  the  report  that  the  rgfl^A-i 
person  first  sued  was  a  subsequent  indorser.  Had  the  plaintiff  L  J 
first  sued  a  prior  indorser  and  discharged  him  from  execution,  it  would 
have  afforded  a  sufficient  objection  to  an  action  against  a  subsequent  in- 
dorser. If  a  holder  enter  into  an  agreement  with  a  prior  indorser  in 
the  morning  not  to  sue  him  for  a  cert^Q  period  of  time,  and  then  oblige 
a  subsequent  indorser  in  the  evening  to  pay  the  debt,  the  latter  must 
immediately  resort  to  the  very  person  for  payment  to  whom  the  holder 
has  pledged  his  faith  that  he  shall  not  be  sued.  In  the  case  Ex  parte 
Smith,  Co.  B.  L.  168,  172.  Lord  Thurlow,  after  consulting  with  all 
the  Judges,  was  of  opinion,  that  the  holder  of  a  bill  by  entering  into  a 
composition  with  the  acceptor  discharged  the  indorser,  and  accordingly 
ordered  the  proof  against  the  estate  of  the  latter  to  be  expunged,  pro- 
ceeding on  the  ground  of  the  acceptor's  liability  being  varied  by  the  act 
of  the  holder.  We  all  remember  the  case  where  Mr.  Eichard  Burke 
being  co-surety  for  an  annuity,  the  grantee  gave  time  to  the  principal, 
and  yet  argued  that  Mr.  Burke  was  not  relieved  thereby,  though  the 
principal  was;  but  it  was  answered,  that  the  grantee  could  make  no  de- 
mand upon  the  co-surety,  because  he  must  by  so  doing  enforce  a  payment 
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from  the  principal  contrary  to  the  agreement.   Here  the  plaintiff,  having 
taken  a  new  security  from  the  acceptor,  has  discharged  the  defendant. 

Heath  and  Eooke,  Js.,  were  of  the  same  opinion. 

Shepherd  and  Lens  took  nothing  hy  their  motion. 


The  case  of  Smith  v.  Enox,  3  Espin.  46,  was  an  action  of  assumpsit  on  a  bill 
of  exchange  against  the  acceptor  by  the  indorsee  of  the  drawer.  The  plaintiff 
proved  the  handwriting  of  the  several  parties  to  the  bill,  and  there  rested  his 
case.  It  was  contended  for  the  defendant,  that  the  plaintiff  had  sued  the  drawer, 
r*fi4.n  ^^^  taken  from  him  a  power  of  attorney  for  the  amount  of  the  *bill. 
*•  '  Lord  Eldon  at  the  trial,  observed, — "The  several  parties  on  a  bill  are 
chargeable  in  different  order.  The  acceptor  is  first  liable,  and  the  indorsees  in 
the  order  in  which  they  stand  on  the  bill,  but  the  suing  or  taking  a  security 
from  one  of  the  parties  liable,  shall  not  discharge  another  who  is  liable  prior  to 
him  in  point  of  order.  In  this  case  the  defendant  relies  on  the  discharge  of  the 
drawer.  The  holder  has  a  right  to  have  recourse  to  all  the  parties  on  the  bill, 
and  a  securitv  given  by  the  drawer  cannot  discharge  the  acceptor,  who  is  liable 
prior  to  him." 


IN  ENGLAND  THE  HOLDER  OF  AN  INLAND  BILL  WHICH  IS  DISHONOURED 
MAT  RECOVER  FROM  THE  DRAWER  AND  IND0R8ERS  BOTH  THE  PRIN- 
CIPAL AND  INTEREST,  WITHOUT  TAKING  A  PROTEST,  BUT  IN  SCOTLAND 
A  PROTEST  FOR  NON-ACCEPTANCE  OR  NON-PAYMENT  IS  NECESSARY  IN 
ORDER  TO  PRESERVE  RECOURSE  AGAINST  THESE  PARTIES  IN  THE  CASE 
OP  INLAND  AS  WELL  AS  OP  FOREIGN  BILLS,  AND  BY  STATUTE  IT  IS 
SUFFICIENT  IF  NOTICE  OP  THE  DISHONOUR  IS  GIVEN  WITHIN  FOURTEEN 
DAYS  AFTER  THE  PROTEST  IS  TAKEN. 

I.— WINDLE    V.    ANDREWS. 

June  15,  1819.— E.     2  B.  &  Al.  696. 

Action  by  the  indorsee  against  the  drawer  of  an  inland  bill  of  ex- 
change, the  acceptor  not  having  paid  the  bill  when  due.  Plea,  non- 
assumpsit.  The  caase  was  tried  before  Abbott,  C.  J.,  at  the  sittings 
after  Michaelmas  Term,  1818,  when  the  plaintiff  entitled  himself  to  a 
verdict  for  the  principal:  he  did  not,  however,  prove  any  protest.  It 
was  objected,  that  by  the  3d  and  4th  Anne,  c.  9;  see.  5,  the  drawer  of 
an  inland  bill  was  not  liable  for  interest,  unless  the  bill  had  been  pro- 
tested. The  Lord  Chief  Justioe  overruled  the  objection,  and  the 
plaintiff  had  a  verdict  for  principal  and  interest.  Puller,  in  Hilary  Term 
last,  obtained  a  rule  nisi  to  reduce  the  damages,  by  deducting  the  amount 
of  the  interest  included  in  the  verdict.     Against  which  rule 

Gumey  and  Comyn  now  showed  cause.  It  has  not  been  the  practice 
r*R421  ^^  protest  an  inland  bill  of  exchange,  either  in  case  of  *non- 
I-  -I  acceptance  or  non-payment.  The  5th  section  of  the  Statute  of 
Anne  (upon  which  the  objection  arises)  enacts,  that  «no  acceptance  of 
any  inland  bill  of  exchange  shall  be  sufficient  to  charge  any  person^  un- 
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less  the  same  be  underwritten  or  indorsed  thereupon/'  Although  those 
words  are  very  strong,  yet  Lord  Hardwicke^  in  Lnmley  ▼.  Palmer,  2 
Str.  1000,  held  a  parol  acceptance  to  be  good,  and  that  decision  was 
afterwards  confirmed  by  the  Court  of  King's  Bench.  It  is  sufficient  here 
to  give  notice  to  the  drawer  of  non-payment  or  non  acceptance,  without 
making  any  protest;  for  the  words  are,  «If  such  bill  be  not  accepted  by 
such  underwriting,  &c.,  no  drawer  shall  be  liable  to  pay  costs,  damages, 
and  interest,  unless  such  protest  be  made,  and  within  fourteen  days  after 
such  protest  the  same  be  sent,  or  otherwise  notice  be  given  to  the  party 
from  whom  such  bill  was  received."  Now,  by  the  latter  words,  notice 
to  the  drawer  will  be  a  compliance  with  the  Statute,  and  all  the  purposes 
of  the  Act  will  be  thereby  answered.  In  Walker  v.  Barnes,  5  Taunt. 
240,  it  was  held  that  the  drawer  of  a  bill  was  not  liable  to  pay  interest 
for  the  time  which  elapses  between  the  day  when  the  bill  becomes  due 
and  the  day  when  he  receives  notice  of  the  dishonour.  In  that  case,  it 
was  admitted  in  argument,  and  conceded  by  the  Court,  that  from  the 
time  the  drawer  did  receive  notice  of  the  dishonour,  he  was  liable  for 
interest,  although  no  protest,  in  that  case,  had  been  made :  that  therefore 
is  an  authority  in  point  with  the  present.  They  also  cited  Robins  v. 
Gibson,  1  M.  &  S.  288. 

FitUer,  contra — The  4th  section  of  the  Act  recites  the  9th  and  10th 
William  III.,  c.  17,  which  directed,  that  after  acceptance  of  inland  bills, 
the  payee  of  the  bills,  or  his  assigns,  may  and  shall  cause  the  same  to 
be  protested;  and  then  recites  that  it  had  omitted  to  provide  for  the  case 
of  the  non-acceptance  of  bills,  and  enacts,  that  in  such  case  the  holder, 
or  his  assigns,  may  and  shall  cause  the  same  to  be  protested;  and  by  the 
5th  section  it  is  expressly  provided,  that  if  the  bill  be  not  accepted  by 
writing,  no  drawer  of  any  such  inland  bill  shall  be  liable  to  pay  costs, 
damages,  or  interest  thereupon,  unless  such  protest  be  made  for  non- 
acceptance  thereof,  and  within  fourteen  days  after  such  protest  the  same 
be  sent,  or  otherwise  notice  thereof  *be  given  to  the  party  from  rjn«4Q-| 
whom  such  bill  was  received.  Now,  the  notice  there  referred  to  L  -■ . 
must  be  notice  of  the  protest.  The  Act  then  goes  on  to  provide  for  the 
case  of  a  bill  accepted,  but  not  paid  when  due;  and  enacts,  that  no 
drawer  of  such  bill  shall  be  compellable  to  pay  any  interest,  &c.,  there- 
upon, unless  a  protest  be  made  and  sent,  or  notice  thereof  (i.  e.,  or  notice 
of  the  protest)  be  given  in  manner  and  form  above  mentioned;  and  the 
latter  part  of  the  sectiol  is  decisive,  for  it  goes  on  to  say,  "Nevertheless, 
every  drawer  of  such  bill  shall  be  liable  to  make  payment  of  interest, 
&c.,  upon  such  inland  bill,  if  any  protest  be  made  of  non-acceptance  or 
non-payment  thereof,  and  notice  thereof  be  sent,  given,  or  left,  as  afore- 
said.'' It  is  clear,  from  the  words  of  this  section,  that  to  entitle  the 
holder  to  recover  costs  or  interest,  the  bill  must  be  protested  for  non- 
acceptance  or  non-payment.  In  Harris  v.  Benson,  2  St.  910,  which 
was  an  action  against  the  drawer  of  an  inland  bill  after  acceptance,  it 
was  ruled,  that  for  want  of  a  protest,  according  to  the  9th  and  10th  Wil- 
liam III.,  c.  17,  the  drawer  could  not  be  charged  with  interest.  The 
Statute  of  Anne  was  passed  to  provide  for  a  case  omitted  by  the  Statute 
of  William^  i.  e.^  a  case  of  non-acceptance,  and  iS;  in  every  other  respect. 
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in  pari  materia  with  the  former  Statute.  The  opiDion  that  prevailed 
soon  after  the  passing  of  the  Act  cerlainlj  was,  that  a  protest  was  neces- 
sary to  entitle  the  holder  to  recover  interest;  and  if  a  contrary  opinion 
has  since  prevailed,  it  must  have  arisen  from  not  adverting  to  the  lan- 
guage of  thip  Act  of  Parliament. 

Abbott,  C.  J. — If  this  question  had  been  now  agitated  for  the  first 
time,  I  should  have  thought  there  was  great  weight  in  the  argumeni 
which  has  been  addressed  to  the  Court  on  the  part  of  the  defendant ; 
but  it  appears  to  me  to  have  been  settled  by  the  practice  of  above  half 
a  century.  In  Harris  v.  Benson,  which  arose  in  the  5th  George  II.,  it 
was  held  that  the  drawer  of  an  inland  bill  of  exchange  was  not  charge- 
able with  interest  for  want  of  a  protest ;  and  about  two  years  subsequent 
to  that  decision,  the  Lord  Chief  Justice  of  the  Common  Pleas  held,  in 
the  case  of  Ilea  v.  Meggott,  Cas.  temp.  Hardw.  77^  that  a  parol  accept- 
ance of  an  inland  bill  was  not  binding ;  both  these  points  depend  upon 
r*Bidl  ^^^  ^^^"^  clause  in  the  Statute  3  &  4  "^Anne,  c.  9.  Lord  Hard- 
L  J  wicke,  however,  shortly  afterward,  in  the  case  of  Lumley  v.  Pal- 
mer, overruled  the  latter  of  these  decisions,  and  the  Court  of  King's 
Bench,  upon  argument,  supported  him  in  that  opinion;  to  which 
opinion  the  Lord  Chief  Justice  of  the  Common  Pleas  afterwards  acceded. 
From  that  time  to  the  present  Lumley  v.  Palmer  has  been  considered  to 
be,  and  has  been  acted  upon,  as  law.  No  question  has  since  arisen  on 
the  other  part  of  the  clause  relating  to  interest,  till  the  late  case  in  the 
Court  of  Common  Pleas,  which  does  not  in  its  circumstances,  apply  to 
the  present.  The  practice,  however,  has  been  uniform ;  and  I  think  we 
are  bound  by  the  decision  of  Lumley  v.  Palmer,  and  that  this  case, 
which  arises  on  the  same  section  of  the  Act,  must  be  governed  by  the 
principle  there  established.     This  rule  therefore  must  be  discharged. 

Batley,  J. — The  words  of  the  Statute  are  in  favour  of  the  argument 
for  the  plaintiff,  but  the  invariable  practice  is  to  the  contrary.  There  is 
no  instance  of  a  protest  on  an  inland  bill  of  exchange  being  given  in  evi- 
dence, and  yet  it  is  every  day's  practice  to  allow  interest.  Now  that  cannot 
have  been  done  through  ignorance  of  the  law,  but  must  have  proceeded 
on  the  construction  of  this  Act  of  Parliament.  I  think  that  the  uniform 
practice  is  right.  Before  the  9th  &  10th  William  III.  c.  17,  no  protest 
was  ever  made  on  an  inland  bill  of  exchange.  By  that  Statute  the  par- 
ties were  only  entitled  to  make  one  in  the  case  of  an  accepted  bill;  and 
the  3d  &  4th  Anne  extended  that  power  to  t||e  case  of  a  refusal  to 
accept,  and  then  enacted  that  no  acceptance  should  be  sufficient  to  charge 
any  person,  unless  in  writing,  and  that  the  party  should  not  be  liable,  if 
the  bill  be  accepted  and  not  paid,  to  pay  any  costs,  damages,  or  interest 
thereupon,  unless  a  protest  be  made.  Now  that  Act  gave  the  holder  of 
the  bill  a  remedy  he  did  not  possess  before ;  and  by  the  eighth  section  it 
was  provided  that  nothing  therein  contained  should  extend  to  discharge 
any  existing  remedy  against  the  drawer,  acceptor,  or  indorser  of  the  bill. 
Subsequently  to  this  Act,  Harris  v.  Benson  was  decided  upon  the  ques- 
tion of  allowance  of  interest ;  and  Bea  v.  Meggott,  in  the  7  George  II., 
rvfU^n  ^V^^  ^^®  P^^^^  acceptance ;  both  of  which  *cases  were  founded 
L        J  upon  the  literal  construction  now  sought  to  be  given  to  the  fifth 
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Beetion.  The  latter  of  these  cases  was  expressly  overraled  by  Lord 
Hardwicke  in  Lumley  y.  Palmer,  and  from  that  time  to  the  present  the 
other  question  has  never  been  raised ;  but  the  practioe  which  previously 
prevailed  of  not  allowing  interest  in  such  oases  has  been  changed.  I 
think,  therefore,  that  by  the  latter  cases  the  decision  in  Harris  v.  Ben^ 
son  was  virtually  overruled.  The  principle  is  this ;  the  eighth  section 
provides  that  the  Act  shall  not  take  away  any  remedy  which  the  party 
had  before.  Now  before  that  Act,  by  the  common  law,  the  defendant 
was  liable  for  interest.  Although,  therefore,  unless  in  compliance  with 
the  3d  &  4th  Anne,  the  bill  was  protested,  he  is  not  entitled  to  any 
remedy  under  that  Statute,  still  the  eighth  section  preserved  to  him  his 
remedy  at  the  common  law,  although  no  protest  be  made. 

HoLROTD,  J. — ^I  am  of  the  same  opinion.  The  decision  of  Lord  Hard- 
wicke, in  Lumley  v.  Palmer,  together  with  the  uniform  practice,  appears 
to  me  sufficient  to  determine  this  question.  That  case  was  decided  after 
a  contrary  determination  at  Nisi  Prius ;  and  the  Lord  Chief  Justice  of 
the  Common  Pleas,  who  made  that  determination,  is  said  to  have  acceded 
to  the  decision.  I  think  therefore  it  would  be  binding  upon  us,  even  if 
we  did  not  clearly  see  the  principle  upon  which  it  proceeded.  But  I 
fully  concur  with  my  brother  Bay  ley,  in  the  explanation  which  he  has 
given  of  the  principle  upon  which  that  case  was  determined. 

Best,  J. — ^It  would  introduce  great  inconvenience  and  uncertainty 
into  mercantile  transactions  if  we  were  to  decide  in  favour  of  the  defend- 
ant. The  object  of  the  proviso  in  the  3  &  4  Anne  was  clearly  this  :  to 
prevent  the  holder  of  a  bill  from  losing  any  remedy  which  he  had  pre-, 
viously  to  the  passing  of  that  act.  Now  previously  to  the  passing  of 
that  act  he  was  entitled  to  interest,  although  no  protest  were  made. 

Bule  discharged. 


•II.  — FERGUSSON  v-  BELSH.  [*646] 

June  17,  1803.— S.     13  P.  0.  244. 

John  Belsh,  cashier  of  the  Merchant  Banking  Company  at  Stirling, 
remitted  to  E.  and  O.  Fergusson  and  Company,  merchants  in  Carlisle,  a 
bill  for  £12,  lis.,  drawn  upon  and  accepted  by  John  Bisk,  in  London. 
When  the  bill  became  due  on  5th  June,  Bisk  had  committed  an  act  of 
bankruptcy  :  he  was  unable  to  pay  it ;  but  no  protest  was  taken  upon 
the  bill. 

The  dishonour  was  notified  to  Belsh  in  a  letter  of  the  13th,  who,  in 
answer,  (18th  June,  1801,)  desired  the  protest  to  be  sent  to  him,  and 
added,  «  the  moment  that  the  protest  comes  to  me,  I  shall  send  you  a 
draught  on  London  at  sight."  A  protest  was  accordingly  taken  on  the 
29th,  and  sent ;  but  Belsh  declined  payment,  on  the  ground  that  his 
recourse  was  lost  against  the  prior  indorser,  suspended  a  charge  for  pay- 
ment, and 

Pleaded, — ^When  payment  of  a  bill  on  becoming  due  is  refused,  a 
protest  must  be  taken  immediately,  in  order  to  preserve  recourse  against 
all  concerned  in  its  negotiation.     This  is  a  rule  without  a  sin^^e  ezoep- 

JUNE;  1864.— 29 
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iion ;  ErBk.  b.  iii.  t.  2,  §  33 ;  and  no  protest  taken  on  tbe  day  wahae* 
qiient  to  the  last  day  of  grace  will  be  saffioient  for  this  purpose ;  Crook* 
shanks  v.  Mitchell,  17th  and  29th  Jane,  1748,  Kilk.  ^  and  it  makes  no 
difference  that  the  acceptor  was  bankrupt  at  the  time ;  Langly  t.  Hogg, 
17th  June,  1718,  Kilk.,  which  rather  strengthens  the  claim  against  the 
holder  of  tbe  bill  to  negotiate  strictly,  that  the  proper  recourse  may  be 
preserved  against  the  indorsers. 

The  promise  of  payment  was  only  on  the  idea  that  the  bill  had  been 
duly  negotiated.  The  letter  alludes  to  a  protest  which  was  supposed 
then  to  be  in  existence,  and  not  to  one  taken  afterwards,  which  could  be 
of  no  use  whatever. 

Answered, — Protest  and  notification  of  dishonour  are  required  by 
law,  because  it  may  perhaps  be  in  the  power  of  the  drawer  to  take  such 
steps  as  may  enable  him  to  recover  his  payment  from  the  acceptor ;  but 
if  it  is  perfectly  obvious,  that  payment  cannot  be  recovered  from  the 
r*fvi71  ^^^^P^^'^y  ^^  principle  ^requires  the  same  diligence.  The  claim 
I-  -l  upon  Risk's  bankrupt  estate  would  have  been  made  no  better  by 
the  production  of  a  regular  protest  than  it  is  at  this  moment.  No 
damage  whatever  has  arisen  from  this  neglect. 

Besides,  a  new  obligation  to  pay  was  incurred  by  the  promise  to  remit 
the  money,  when  the  protest  should  arrive ;  after  which  there  could  be 
no  longer  any  pretence  for  withholding  repayment. 

The  Lord  Ordinary,  (24th  November,  1802,)  « in  respect  the  bill 
charged  on  was  not  duly  negotiated,  sustains  the  reasons  of  suspen- 
sion, suspends  the  letters  simpliciier,  and  decerns ;  finds  the  chargers 
liable  to  the  suspender  in  expenses/' 

To  this  interlocutor  his  lordship  adhered,  on  advising  a  representation 
with  answers,  (20th  January,  1803,)  <<  upon  the  ground  assumed  in  the 
interlocutor  represented  against ;  and  in  respect  the  bill  charged  upon 
being  drawn  in  Scotland,  and  payable  in  England,  is  a  foreign  bill,  re- 
quiring a  regular  protest  on  non-acceptance  or  non-payment,  as  well  aa 
notification  of  the  dishonour  within  three  posts  at  farthest,  while  the 
English  statutes  referred  to  by  the  representers  appear  to  relate  exclu- 
sively to  inland  bills,  and  that  the  promise  of  payment  made  to  the  repre- 
senters on  receipt  of  the  protest,  must  be  understood  to  have  implied  a 
timely  protest.'' 

To  these  interlocutors  the  Court  adhered,  (17th  June,  1803,)  upon 
advising  a  petition  with  answers. 

Observed  on  the  Bench. — Though  it  appears  that  in  England,  by 
the  common  law,  inland  bills,  that  is,  bills  drawn  and  accepted  within 
England,  did  not  require  striot  negotiation }  and  that  it  was  only  by  9th 
and  10th  William  III.  c.  17,  that  protests  were  introduced  on  such  bills; 
and  that,  consequently,  the  only  consequence  yet  arising  from  the  failure 
to  negotiate  strictly,  was,  that  the  holder  has  no  recourse  for  the  interest 
and  for  damages,  a  rule  extended  to  promissory  notes,  by  3d  &  4th  Anne, 
fi^aiQ-y  c.  9 1  yet  with  us  no  distinction  relative  to  '^'protesting  has  ever 
L  J  been  made  between  foreign  and  inland  bills.  In  both,  the  same 
rules  hold ;  making  it  in  all  cases  essential  to  protest  upon  the  last  day 
of  grace  in  case  of  non-payment. 
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1.  In  Scotland,  wHere  the  drawer  has  no  funds  in  the  hands  of  the  acceptor, 
it  is  not  necesaarj  for  the  holder  to  protest  for  non-payment,  in  order  to  pre- 
serve his  recourse  against  the  drawer.  In  the  case  of  Hill  v.  Anderson's  Trus- 
tee, June  5,  1805,  a  claim  upon  the  sequestrated  estate  of  the  drawers  of  certain 
bills  was  objected  to  by  their  trustee,  on  the  ground  that  recourse  was  lost 
against  the  arawers,  because  the  bills  had  not  been  duly  negotiated,  not  having 
been  protested  for  several  months  after  they  fell  due.  In  support  of  the  objec- 
tion, it  was  argued  that  the  primary  debtor  in  a  bill  was  the  acceptor,  and  not 
the  drawer,  and  that  by  not  auly  negotiating  the  bills,  the  indorsee  was  held  to 
have  relied  entirely  on  the  acceptor,  who,  by  his  acceptance,  came  under  an 
obligation  to  pav  the  bills  whether  he  was  possessed  of  eiFects  of  the  drawer  or 
not.  For  the  claimant  it  was  argued,  that  where  a  bill  was  accepted  by  a  per- 
son without  being  possessed  of  funds  of  the  drawer,  it  was  unnecessary  for  the 
holder  to  protest  it  for  non-payment  in  order  tc  preserve  his  recourse  against 
the  drawer,  because  no  injury  could  arise  from  the  omission  to  do  so,  as  the 
drawer  must  have  been  aware  that  it  would  not  be  paid.  It  was  admitted,  how- 
ever, that  the  case  was  very  different  when  the  question  was  with  an  indorser, 
for  that  he  on  all  occasions  was  entitled  to  insist  upon  strict  negotiation,  as  he 
had  no  concern  with  the  accounts  between  the  drawer  and  acceptor.  The  Court 
repelled  the  objection,  and  remitted  to  the  trustee  to  rank  the  debt. 

2.  The  Act  12  Geo.  III.  cap.  72,  declares,  in  reference  to  inland  bills  in  Scot- 
land, that  it  shall  be  sufficient  to  preserve  recourse,  if  notice  is  given  of  the  dis- 
honour within  14  days  after  the  protest  is  taken.  This  provision  is  certainly 
unfortunate,  as  making  a  CTcat  distinction  between  the  notice  of  dishonour  of 
inland  bills  in  England  ana  those  in  Scotland.  As,  however,  bills  drawn  in 
Scotland  upon  England  are  held  to  be  foreign  bills,  the  operation  of  the  Statute 
is  strictly  confined  to  Scotlaiud. 


♦payment  of  A  NEGOTIABLE  BILL  OP  EXCHANGE  CANNOT  BE  [*649] 
DEMANDED   UNLESS  THE  BILL  IS   DELIVERED   UP. 

HANSARD  V.  ROBINSON. 

July  3,  1827.— E.    1  B,  k  G.  90.    Eng.  Com.  Law  Reps.  voL  14. 

This  was  ad  aotion  by  the  plaintiff,  as  indorsee,  against  the  defend- 
ant as  acceptor  of  a  bill  of  exchange  for  £32,  Is,  6c?.,  dated  the  10th  of 
October  1823,  drawn  by  Henry  Biitterworth,  payable  forty  days  after 
date,  accepted  by  the  defendant,  and  indorsed  by  Butterworth  to  the 
plaintiff.  Plea,  the  general  issue.  At  the  trial  before  Littledale,  J., 
at  the  Westminster  sittings  after  Michaelmas  Term,  1826,  it  was  proved 
by  the  drawer  that  the  defendaat  beiog  indebted  to  him  in  the  sum  of 
jS32,  If.  M.  for  books,  he,  on  the  lOtb  of  October  1823,  drew  a  bill  on 
him  for  that  snm,  payable  at  forty  days  after  date,  which  the  defendant 
accepted.  The  bill  was  drawn  on  a  proper  stamp.  Batterworth  indorsed 
the  bill  in  blank,  and  delivered  it,  so  indorsed,  to  the  plaintiff.  The  bill 
became  due  on  the  22d  of  November  1823,  but  was  not  presented  for 
payment  until  the  1st  of  May  1824.  The  defendant  then  offered  to  give 
in  payment  another  bill,  but  before  that  bill  was  given  the  plaintiff's 
clerk  lost  the  original  bill.  The  plaintiff  informed  the  defendant  of  the 
loss,  and  offered  bim  an  indemnity,  but  he  refused  to  pay  the  amount  unless 
the  bill  was  produced  and  delivered  up  to  him.  Upon  this  evidence  it 
was  contended  that  the  plaintiff,  the  indorsee  of  the  bill,  oould  not  reco^ 
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ver  against  the  acceptor  unless  the  bill  were  produced,  or  shown  to  have 
heen  destroyed,  because  the  acceptor  was  liable  to  be  sued  by  a  bona  fide 
indorsee  for  value  at  any  time,  even  although  the  bill  might  have  been 
obtained  by  a  prior  party  through  fraud  or  felony ;  that  there  was  no 
privity  between  the  indorsee  and  the  acceptor  except  through  the  bill ', 
and  that  the  latter,  by  his  acceptance,  undertook  only  to  pay  the  bill 
upon  its  being  produced  and  delivered  up  to  him.  There  was  no  breach 
of  his  contract  unless  the  bill  were  so  produced  by  the  holder,  and  unless 
the  latter  offered  to  deliver  it  up,  on  being  paid  the  amount.  As  to  the 
offer  of  indemnity,  a  court  of  law  had  no  power  to  compel  a  party,  who 
r+fi^m  ^^  ^*^  ^^  *en titled  to  have  the  bill  delivered  up  to  him,  to  take 
L  *^  J  an  indemnity.  A  court  of  equity  is  the  proper  tribunal  to  judge 
of  the  sufficiency  of  the  indemnity.  The  learned  Judge  was  of  opinion 
that  the  plaintiff  was  not  entitled  to  recover,  unless  he  produced  the  bill, 
and  directed  a  nonsuit,  with  liberty  to  the  plaintiff  to  move  to  enter  a 
verdict  for  the  amount  of  the  bill.  A  rule  nisi  having  been  obtained 
for  that  purpose, 

Campbell  and  Patteson,  in  Easter  Term,  showed  cause.  There  are 
certainly  contradictory  authorities  on  this  point;  but  the  Nisi  Prius 
cases  of  Pierson  v.  Hutchinson,  2  Camp.  211 ;  Mayor  v.  Johnson,  3 
Camp.  324;  Poole  v.  Smith,  1  HoltN.  P.  C.  144;  Dangerfield  v.  Wilby, 
4  Esp.  N.  P.  C.  159;  Bevan  v.  Hill,  2  Camp.  381;  and  a  case  tried 
before  Lord  Eldon,  when  Chief  Justice  of  the  Court  of  Common  Pleas, 
and  mentioned  by  him  in  Ex  parte  Greenway,  6  Vcs.  Jun.  812 ;  and  two 
cases  in  Banc,  decided  by  the  Court  of  Common  Pleas,  Davis  v.  Dodd, 
4  Taunt.  602 ;  and  Champion  v.  Terry,  4  Brod.  &  B.  295,  are  in  favour 
of  the  defendant.  Williamson  v.  Clements,  1  Taunt.  523,  is  not  an 
authority  against  him,  for  there  the  action  was  on  a  special  promise,  and 
the  consideration  stated,  for  that  promise,  was,  that  the  defendant  was  in- 
debted to  the  plaintiff  on  a  bill  of  exchange,  and  that  the  plaintiff  having 
lost  the  bill,  had  at  bis  request  given  him  a  bond  acknowledging  payment, 
and  conditioned  to  indemnify  him  against  the  bill ;  and  on  motion  in  arrest 
of  judgment  it  was  held  that,  after  verdict,  it  must  be  taken  to  have  been 
proved  at  the  trial  that  the  defendant  was  so  indebted ;  and  that  there  was, 
therefore,  a  good  consideration  for  the  promise.  In  Long  v.  Baillie,  2  Camp. 
214,  the  bill  was  specially  indorsed  to  the  plaintiff,  and  had  no  indorsement 
from  him  upon  it,  and  no  other  person  but  the  plaintiff  could  have  ac- 
quired a  right  to  sue  thereon.  Brown  v.  Mesaiter,  3  M.  &  S.  281,  was 
a  decision  of  a  single  Judge,  and  no  cause  was  shown  against  the  rule 
for  referring  the  bill  to  the  Master,  to  compute  principal  and  interest ; 
and  Glover  v.  Thomson,  1  Eyan  &  Moody,  403,  was  an  undefended 
cause.  Hart  v.  King,  12  Mod.  310,  was  a  Nisi  Prius  case  before  Holt, 
C.  J.,  and  it  does  not  appear  from  the  report  in  what  character  the  plain- 
r^'f^^ll  ^^^^^^^-  *^^®  ^^^^  might  have  been  either  indorsed  specially 
L  J  or  not  all ;  it  might  have  been  proved  to  have  been  destroyed, 
or  might  have  been  in  such  a  state,  when  lost,  that  other  persons  could 
not  recover  upon  it. 

Gumey  and  Chitfyy  contra,  relied  upon  the  three  last-mentioned  cases ; 
and  on  a  Nisi  Prius  case  of  Dart  v.  Hinckes,  tried  before  Lord  Tenter* 
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den,  and  a  case  of  Rolfe,  assignee,  v.  Watson,  before  Best,  C.  J.,  at  the 
sittings  in  last  Easter  Term,  where,  in  an  action  on  a  lost  bill,  the  jury 
having  found  that  the  bill  was  not  indorsed  at  the  time  of  the  loss,  the 
plaintiff  was  permitted  to  recover.  And  they  contended  that  it  was 
material  for  the  plaintiff  in  this  case  that  the  bill  was  not  lost  until  after 
it  became  due,  and  after  the  defendant  had  made  default  in  not  paying 
it  when  presented.  Our,  adv.  vulL 

Lord  Tenterden,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
This  was  an  action  on  a  bill  of  exchange,  brought  by  the  indorsee  against 
the  acceptor.  The  bill  was  not  produced  at  the  trial,  but  proof  was 
given  of  the  signature  of  the  parties,  and  other  particulars  of  the  bill, 
and  that  it  was  lost  after  it  had  become  due,  and  after  payment  had  been 
required  of  the  defendant,  and  he  had  requested  time  and  promised  pay- 
ment. 

It  is  not  necessary  to  say  whether  any  special  action  could  have  been 
framed,  and  maintained  upon  the  particular  facts  and  the  defendant's 
promise,  because  the  declaraction  in  the  present  cause  is  not  founded 
upon  such  facts,  but  upon  the  bill  itself,  in  the  usual  way.  We  would 
not,  however,  be  understood  to  give  any  encouragement  to  such  an  action ; 
and  we  think  the  special  facts  cannot  properly  be  considered  as  affording 
a  satisfactory  ground  for  decision  in  this  case,  but  the  case  must  be  con- 
sidered generally,  as  an  action  brought  upon  a  lost  bill,  and  introducing 
the  general  question,  whether  such  an  action  can  be  maintained. 

Upon  this  question  the  opinions  of  Judges,  as  they  are  to  be  found  in  the 
cases  quoted  at  the  Bar,  have  not  been  uniform,  and  cannot  be  reconciled 
to  each  other.  It  is  not  necessary  to  *advert  again  to  the  cases.  ri^^M-i 
Amid  conflicting  opinions,  the  proper  course  is,  to  revert  to  the  L  -> 
principle  of  these  actions  on  bills  of  exchange,  and  to  pronounce  such  a 
decision  as  may  best  conform  thereto.  Now,  the  principle  upon  which 
all  such  actions  are  founded  is  the  custom  of  merchants.  The  general 
role  of  the  English  law  does  not  allow  a  suit  by  the  assignee  of  a  chose 
in  action.  The  custom  of  merchants,  considered  as  part  of  the  law^ 
famishes,  in  this  case,  an  exception  to  the  general  rule.  What,  then, 
is  the  custom  in  this  respect  ?  It  is,  that  the  holder  of  the  bill  shall 
present  the  instrument,  at  its  maturity,  to  the  acceptor,  demand  pay- 
ment of  its  amount,  and  upon  receipt  of  the  money  deliver  up  the  bill. 
The  acceptor  paying  the  bill  has  a  right  to  the  possession  of  the  instru^ 
ment  for  his  own  security,  and  as  his  voucher  and  discharge,  pro  tanto, 
in  his  account  with  the  drawer.  If,  upon  an  offer  of  payment,  the  holder 
should  refuse  to  deliver  up  the  bill,  can  it  be  doubted  that  the  acceptor 
might  retract  his  offer  or  retain  his  money  ?  And  if  this  be  the  right  of 
an  acceptor,  ready  to  pay  at  the  maturity  of  the  bill,  must  not  his  right 
remain  the  same  if,  though  not  ready  at  that  time,  he  is  ready  afterwards ; 
and  can  his  right  be  varied  if  the  payment  is  to  be  made  under  a  com- 
pulsory process  of  law  ?  The  foundation  of  his  right,  his  own  security, 
his  voucher,  and  his  discharge  toward  the  drawer,  remain  unchanged. 
As  far  as  regards  his  voucher  and  discharge  toward  the  drawer,  it  will  be 
the  same  thing  whether  the  instrument  has  been  destroyed  or  mislaid. 
With  respect  to  his  own  security  against  a  demand  by  another  holder  there 
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may  be  a  difference.  Bat  bow  ifl  be  to  be  assured  of  tbe  fact,  eitber  of 
the  loss  or  destruction  of  tbe  bill  ?  Is  be  to  relj  upon  tbe  assertion  of 
tbe  bolder,  or  to  defend  an  action  at  tbe  peril  of  costs  ?  And  if  the  bill 
should  afterwards  appear,  and  a  suit,  be  brought  against  him  by  another 
holder — a  fact  not  absolutely  improbable  in  the  case  of  a  lost  bill — is 
be  to  seek  for  tbe  witnesses  to  prove  tbe  loss,  and  to  prove  that  the  new 
plaintiff  must  have  obtained  it  after  it  became  due  ?  Has  tbe  bolder  a 
right  by  bis  own  negligence  or  misfortune,  to  cast  this  burden  upon  the 
acceptor,  even  as  a  punishment  for  not  discharging  tbe  bill  on  the  day 
P^^.Q-.  it  became  due  ?  We  think  tbe  custom  of  merchants  *does  not 
L  J  authorize  us  to  say  that  this  is  the  law.  Is  the  bolder,  then, 
without  remedy  ?  Now  wholly  so.  He  may  tender  sufficient  indemnity 
to  tbe  acceptor,  and  if  it  be  refused  be  may  enforce  payment  thereupon 
in  a  court  of  equity.  And  this  is  agreeable  to  the  mercantile  law  of 
other  countries.  In  tbe  modern  Code  de  Commerce  of  France,  liv.  1, 
tit.  9,  art.  151, 152,  this  is  distinctly  provided.  And  this  provision  is 
not  new  in  the  law  of  that  country,  but  is  found  also  in  tbe  Ordonnance 
de  Commerce  de  Lewis  XIY.,  tit.  5,  art.  19.  Tbe  rule  for  entering  a 
verdict  for  tbe  plaintiff  must  therefore  be  discharged. 

Bule  discharged. 


JL  PARTY  PAYING  A  BILL  IN  IGNORANCE  OF  THE  HOLDER  HAYING  BEEN 
GUILTY  or  LACHES,  MAY  RECOVER  FROM  THE  HOLDER  IN  AN  ACTION 
FOR  MONEY  HAD  AND  REOEIYED. 

MILNES  V.  DUNCAN. 

Easter  Term,  1827— E.    6  B.  &  G.  671.    Eng.  Com.  Law  Reps.  vol.  13. 

Assumpsit  for  money  bad  and  received.  Plea,  general  issue.  At 
tbe  trial  before  Lord  Temterden,  C.  J.,  at  the  Middlesex  sittings  after 
Trinity  Term,  1826,  a  verdict  was  found  for  tbe  plaintiff  for  £150,  sub- 
ject to  tbe  opinion  of  this  Court  on  tbe  following  case  : — 

Tbe  plaintiff,  who  was  an  attorney,  resident  at  Matlock  in  Derbyshire, 
was  employed  by  tbe  defendant,  an  attorney,  resident  in  London,  to  re- 
ceive tbe  rents  of  an  estate  belonging  to  the  defendant,  situate  near  Mat- 
lock. In  tbe  course  of  this  employment  tbe  plaintiff,  on  tbe  lltb  Feb- 
ruary, 1826,  having  previously  received  from  tbe  tenants  of  tbe  estate 
more  than  the  sum  of  £150,  he  inclosed,  in  a  letter  of  that  date,  to  tbe 
defendant,  the  following  Irish  bill  of  exchange  for  j6150,  in  part  liquida- 
tion thereof: — 

•£150  «  Gkn  Anne  MilU,  Nov.  24<A,  1825. 

Three  months  after  date  pay  to  our  order  JS150  sterling,  in  London, 
value  received. 

Mr.  Gerald  Atkinson,  Atkinson,  Chenmey, 

Liverpool.  and  Atkinson.'' 

*The  bill  bad  several  indorsements,  but  there  was  nothing  in 
those  indorsements  to  show  that  tbe  bill  bad  been  drawn  or  in- 
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doriiod  in  Ireland.  On  the  13th  of  Fehrnarj,  the  defendant  acknow- 
ledged the  receipt  of  the  bill.  The  bill  became  due  on  the  27th  of  Fob- 
mary,  but  was  not  then  presented  for  payment^  and  upon  the  20th  of 
March,  the  defendant  wrote  the  following  letter  to  the  plaintiff: — *<! 
am  sorry  to  acquaint  you  that  the  bill  for  J&160  you  sent  me  for  the  rent 
has  not  been  honoured.  This  bill  is  drawn  by  or  in  the  name  of  Atkin* 
son  and  two  other  names  from  some  mills^  but  the  writing  is  so  bad, 
that  I  cannot  make  the  name  or  the  place  out:  what  am  I  to  do  in  this?"  ' 
The  plaintiff  received  this  letter  on  the  followidg  day,  and  on  the  same 
day  applied  to  his  immediate  indorsers,  Messrs.  Arkwright  and  Co.^ 
bankers  at  Wirksworth,  to  take  up  the  bill,  which  they  refused  to  do, 
because  it  had  been  so  long  overheld.  On  the  same  day  the  plaintiff 
wrote  to  the  defendant,  and  informed  him  he  had  received  the  bill  for 
£150  from  his  bankers,  Arkwright  and  Co.,  of  Wirksworth,  and  since 
the  receipt  of  the  defendant's  letter  had  applied  to  them  on  the  subject 
of  it,  and  they  refused  to  pay  it^  on  the  ground  that  it  had  been  so  long 
overheld. 

On  the  25th  of  March,  the  defendant  wrote  to  the  plaintiff,  and  said, 
it  was  unnecessary  for  him  (defendant)  to  enter  on  the  subject  of  sup* 
posed  delay,  as  the  bill  was  an  absolute  nullity,  by  being  drawn  on  a 
stamp  of  inferior  value;  and  he  requested  the  plaintiff,  with  as  little 
delay  as  possible,  to  remit  him  the  amount  of  the  rent,  in  which  case  he 
would  return  the  void  bill.  To  this  the  plaintiff,  on  the  27th  of  March, 
replied,  that  he  had  again  applied  to  Arkwright  and  Co.,  and  they  had 
refused  to  have  anything  to  do  with  the  bill,  because  it  had  been  over- 
held  for  so  long  a  time,  and  that  he,  the  plaintiff,  had  directed  his  agent, 
Mr.  Forbes,  to  call  upon  him,  defendant,  and  confer  with  him  on  the 
subject,  and  requested  him  to  show  Forbes  the  bill.  A  olerk,  by  the 
direction  of  Forbes,  called  on  the  defendant  on  the  29th  of  March,  and 
after  inspecting  the  bill,  said  it  was  drawn  on  a  4«.  stamp. 

On  the  30th  the  defendant  wrote  to  the  plaintiff,  and  informed  him 
that  he  declined  presenting  the  illegal  bill  of  exchange  to  any  person  for 
payment,  because  he  might  thereby  ^subject  himself  to  a  penalty  r«/*^r-i 
as  the  other  parties  on  the  bill  had;  ai^  that  if  his  (plaintiff's)  ^  -I 
bankera  still  obstinately  refused  to  have  anything  to  do  with  the  illegal 
bill,  he  should  resort  to  other  means;  and  as  his  determination  was 
formed,  it  would  be  better  to  act  on  it  immediately,  and  therefore  de- 
sired the  plaintiff  to  inform  him,  in  the  course  of  a  post  or  two,  if  he 
(plaintiff)  would  instruct  Forbes  to  appear  for  him.  Upon  the  Sd  of 
April,  Forbes's  clerk,  by  the  plaintiff's  direction,  again  called  upon  the 
defendant,  and  informed  him  that  he  had  written  to  the  plaintiff,  and 
expected  to  receive  the  amount  of  the  bill  in  a  post  or  two,  until  which 
time  he  requested  no  proceedings  should  be  taken;  and  on  the  7th  April^ 
the  same  clerk,  by  the  direction  of  Forbes,  paid  the  amount  of  the  bill, 
and  at  the  time  of  so  paying  it,  a  second  time  saw  and  inspected  the  bill^ 
which  the  defendant  delivered  up  to  him,  and  gave  the  following  receipt: 
— «7th  April,  1826,  received  of  James  Milnes,  Esq.,  by  the  payment  of 
Mr.  Forbes,  his  agent,  two  bank  post  bills,  value  £150^  for  a  void  bill 
of  exchange  sent  to  me  by  Mr.  Milnes  for  rent/' 
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Up  to  this  period  the  bill  in  qaestion  had  been  considered  and  treated 
by  both  parties  as  an  English  bill,  but  it  afterwards  turned  out  to  be  an 
Irish  bill,  and  impressed  with  a  proper  stamp  suitable  to  such  bill;  upon 
the  discovery  of  which,  on  the  12th  of  April,  the  plaintiff  presented  the 
bill  at  Messrs.  Williams  for  payment,  which  was  refused  by  them.  Bat 
if  it  had  been  presented  when  it  became  due,  there  were  at  that  time 
assets  in  their  hands,  and  it  would  have  been  paid.  The  acceptor  be- 
>  came  bankrupt  on  the  20th  of  June,  1826,  which  was  after  the  present 
action  had  been  commenced^ 

Coleridge^  for  the  Plaintiff. — The  money  sought  to  be  recovered  in 
this  action  was  not  paid  under  any  mistake  of  the  law,  but  under  a  mis- 
take of  the  real  facts.  That  mistake  of  the  plaintiff  was  occasioned,  ia 
the  first  instance,  by  the  defendant  himself,  at  a  time  when,  by  his  own 
laches,  he  had  made  the  bill  his  own.  There  has  been  no  consideration 
for  the  money,  and  no  intention  to  give  it  without  consideration.  Nor 
has  there  been  any  delay  on  the  plaintiff's  part  in  making  his  claim,  so 
^i^af^a•^  ^  to  alter  the  defendant's  situation  in  relation  to  '^'the  other  par* 
L  -1  ties.  Upon  general  principles,  therefore,  the  money  may  be 
recovered.  It  is  an  established  principle  that  money  paid  under  a  mis- 
take of  the  law  cannot  be  recovered  back;  but  there  is  another  principle 
also  established  by  decided  cases,  that  where  it  is  against  conscience  in 
the  party  receiving  money  to  retain  it,  or  where  the  payment  is  made  in 
ignorance  of  the  facts,  and  there  is  no  illegality  in  the  transaction,  an 
action  will  lie  to  recover  it,  Moses  v.  Macfarlane,  2  Burr.  1005.  The 
same  principle  is  recognized  in  Bize  v.  Dickason,  1  T.  E.  285;  and  by 
Mansfield,  C.  J.,  and  Chambre,  J.,  in  Brisbane  v.  Dacres,  5  Taunt.  143. 
Then,  is  it  against  conscience  for  the  defendant  to  retain  the  money  ? 
On  the  17th  of  February,  he  received  a  good  bill  fourteen  days  before 
it  was  due,  and  without  having  any  idea  of  its  being  void,  he  neglected 
to  present  it  for  payment  when  due.  By  his  negligence  it  became  as 
against  all  prior  indorsers  waste  paper.  He  was  told  so,  and  that  the 
indorsers  would  not  hold  themselves  liable.  On  the  25th  March,  he, 
having  the  bill  in  his  possession,  made  a  statement  false  in  fact,  that  the 
bill  was  on  an  improper  stamp,  and  on  the  29th  relied  upon  that  circum- 
oumstance  as  a  ground  for  refusing  to  present  it  for  payment,  and 
threatened  to  sue  the  plaintiff,  and  thereby  induced  him  to  pay  the 
money,  which  he  (defendant)  had  no  right  in  conscience  to  receive.  The 
defendant,  at  that  time,  either  knew  the  bill  to  have  been  drawn  in  Ire- 
land, or  he  believed  it  to  have  been  drawn  in  England.  If  he  knew  the 
bill  to  have  been  drawn  in  Ireland,  the  money  was  obtained  by  fraud. 
If  he  believed  it  to  have  been  drawn  in  England,  how  can  he  profit 
honestly  by  the  same  mistake  in  another  into  which  he  had  first  fallen 
himself,  and  then  led  that  other? 

Cbmyn,  contra. — ^The  money  was  paid  by  the  plaintiff  at  a  time  when 
he  had  full  means  of  knowledge  of  the  facts,  and  that  being  so,  it  cannot 
be  recovered  back,  Bilbie  v.  Lumley,  2  East,  469.  Lord  EUenborough, 
in  that  case,  treats  Chatfield  v.  Paxton,  5  Taunt.  155,  as  a  decision  not 
to  be  relied  upon.  When  the  plaintiff  was  informed  that  the  stamp  was 
mproper;  it  became  his  duty,  before  he  paid  the  money  claimed^  to  use 
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due  diligence  to  ascertain  whether  it  was  so  or  ^noi,  and  for  that  r«g5*T-i 
purpose  he  ought  to  have  inquired  where  the  bill  was  drawn.  ^  -I 
He  had  received  the  bill,  and  had  opportanities  not  only  of  inqairing  of 
the  person  from  whom  he  received  it,  but  of  tracing  it  through  the  dif- 
ferent indorsers  up  to  the  drawer;  and  if  he  had  done  so,  he  would  have 
discovered  that  it  was  drawn  in  Ireland,  and  had  a  proper  stamp. 

Goleridffe,  in  reply.— The  decision  in  the  case  of  Bilbie  v.  Lumley, 
2  East,  469,  does  not  go  to  the  extent  that  money  paid  by  a  person  with 
full  means  of  knowledge  of  tUe  facts  may  be  recovered  back,  although  it 
is  so  stated  in  the  marginal  abstract  of  the  case.  At  nisi  prius  the  case 
was  argued  by  the  plaintiff's  counsel  as  if  the  payment  had  been  made 
under  a  mistake  of  law,  and  Lord  EUenborough,  in  Banc,  assumed  as 
the  ground  of  his  decision  that  the  party  had  a  full  knowledge  of  all  the 
facts  of  the  case;  and  Lawrence,  J.,  cited  it  as  an  authority  to  that  ex- 
tent only  in  Lothian  v.  Henderson,  3  B.  &  P.  520,  and  it  was  so  treated 
by  the  counsel  and  the  Judges  in  Brisbane  v.  Dacres.  It  has  never  been 
decided  that  money  pud  under  ignorance  of  the  facts,  but  with  means  of 
knowledge,  may  not  be  recovered  back.  The  principle  of  the  rule  is 
comprised  in  the  maxim,  volenti  non  Jit  {kjuria.  Every  man  is  pre- 
sumed to  know  the  law,  and  if,  knowing  the  fact  also,  he  chooses  to  make 
a  payment,  that  becomes  a  gift  which  it  is  not  contrary  to  good  conscience 
for  the  donee  to  retain,  but  is  so  for  the  donor  to  seek  to  recover.  But 
this  maxim  does  not  apply  to  a  case  where  money  is  paid  under  ignorance 
of  the  fact.  It  will  be  said,  that  as  knowledge  of  the  law  is  to  be  pre- 
sumed, so  ought  knowledge  of  the  facts  where  there  are  means  of  know- 
ledge. The  former,  however,  is  a  presumption  of  law  founded  on  reasons 
of  public  policy,  against  which  no  proof  is  available.  The  latter  is  a 
presumption  of  fact  always  to  be  rebutted  by  evidence,  and  here  rebutted. 

Batlbt,  J. — ^I  am  of  opinion  that  the  plaintiff  is  entitled  to  recover. 
There  is  no  doubt  as  to  the  rule  of  law  applicable  to  this  case.  If  a  party 
pay  money  under  a  mistake  of  the  law  he  cannot  recover  it  back.  But 
if  he  pay  money  under  a  mistake  of  the  real  facts,  and  no  laches  are 
imputable  to  him,  (in  ^respect  of  his  omitting  to  avail  himself  r^t^co-t 
of  the  means  of  knowledge  within  his  power,)  he  may  recover  ^  -^ 
back  such  money.  In  this  case  the  question  is.  Whether  there  was,  on 
the  part  of  the  plaintiff,  at  the  time  when  he  made  the  payment,  igno-' 
ranoe  of  the  true  state  of  the  facts,  or  any  negligence  imputable  to  him, 
in  not  availing  himself  of  the  means  of  knowledge  within  his  power  ? 
The  bill  was  remitted  to  the  defendant  before  it  was  due.  He  neglected 
to  present  it  for  payment  when  due,  and  held  it  a  month.  In  conse- 
quence of  that  neglect  the  bill  was  not  paid.  Assuming  that  there  was 
no  defect  in  the  bill  which  rendered  it  void,  but  that  it  was  a  valid  bill, 
the  negligence  of  the  defendant  destroyed  all  right  of  the  plaintiff  to 
recover  against  the  prior  indorsers.  The  situation  of  the  parties  was 
varied  by  this  negligence  of  the  defendant.  On  the  20th  of  March,  long 
after  the  bill  became  due,  he  communicated  to  the  plaintiff  that  the  bill 
had  not  been  paid.  At  that  time  the  defendant  does  not  appear  to  have 
been  aware  of  any  infirmity  in  the  bill.  The  plan  tiff  apprised  Ark- 
Wright  and  Go.  of  this,  and  they  refused  to  pay^  on  the  ground  that  the 
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bill  bad  been  beld  over.  The  defeDdant  then,  for  the  first  time,  insisted 
that  the  bill  was  void,  on  the  ground  that  it  had  an  improper  stamp,  and 
he  refused  to  present  for  payment  what  he  called  the  illegal  bill.  It  is 
quite  clear  that  the  defendant  at  that  time  thought  the  bill  was  impro- 
perly stamped.  The  circumstance  of  his  being  misled  is  very  strong 
evidence  to  show  that  the  bill  itself  did  not  supply  to  the  holder  ade^ 
quate  means  of  knowing  whether  it  was  properly  stamped  or  not.  Pay- 
ment of  the  amount  of  the  bill  was  made  by  the  plaintiff,  under  ih« 
impression  that  the  bill  was  void.  That  may  be  collected  from  the  re- 
ceipt, which  states  the  payment  to  have  been  made  in  respect  of  a  yoid 
bill  of  exchange.  The  defendant  accepted  the  money,  on  the  supposi*^ 
ticn  that  the  bill  was  void.  It  afterwards  turned  out  that  the  bill  was 
drawn  in  Ireland,  that  it  had  an  appropriate  stamp,  and,  consequently, 
was  a  valid  bill.  The  money  was  therefore  paid  to  and  received  by  the 
defendant,  under  a  mistake  as  to  a  particular  fact,  viz.,  the  place  where 
the  bill  was  drawn.  Then,  are  any  laches  imputable  to  the  plaintiff? 
If  it  had  appeared  on  the  face  of  the  bill  to  have  been  drawn  in  Ireland, 
r*B5Ql  there  would  perhaps  have  been  laches  *on  his  part  in  making 
^  ^  the  payment,  under  an  idea  that  the  bill  was  drawn  in  England, 
and  had  an  improper  stamp,  when  he  might,  by  due  inquiry  of  the  prior 
indorser,  have  learned  that  the  bill  was  drawn  in  Ireland  and  was  a  valid 
bill.  But  neither  the  date  nor  the  indorsements  were  calculated  to  raise 
in  the  mind  of  any  person  who  saw  the  bill  any  suspicion  that  it  was 
drawn  in  Ireland.  AH  the  circumstances  were  as  much  calculated  to 
give  knowledge  to  the  defendant  as  to  the  plaintiff:  they  did  not  convey 
to  the  defendant  or  to  the  clerk  of  Mr.  Forbes  any  knowledge  that  the 
bill  was  drawn  in  Ireland.  We  may  fairly  conclude,  therefore,  that  they 
do  not  afford  adequate  means  of  knowledge.  It  seems  to  me,  that  the 
plaintiff,  at  the  time  when  he  made  the  payment,  had  no  adequate  means 
of  knowing  that  the  bill  was  not  a  void  bill ;  and  that  being  so,  it  ia 
quite  clear  that  this  money  was  paid  under  a  mistake  of  fact,  and  with- 
out any  laches  on  the  part  of  the  plaintiff,  and  for  these  reasons  I  think 
he  is  entitled  to  recover  it  back. 

HoLTBOTD,  J. — I  am  of  tho  same  opinion.  In  the  course  of  the 
argument  I  have  entertained  some  doubts,  on  the  ground  that  the  pay- 
*  ment  was  made  and  submitted  to  as  matter  of  right  after  inspection  of 
the  bill.  If  the  money  had  been  paid  after  proceedings  had  actually 
commenced,  I  should  have  been  of  opinion  that,  inasmuch  as  there  was 
no  fraud  in  the  defendant,  it  could  not  be  recovered  back.  The  defend- 
ant puts  his  right  to  have  the  amount  paid,  on  the  ground  that  the  bill 
was  void  on  account  of  its  being  on  a  wrong  stamp.  That  was  a  mistake 
of  the  fact,  not  of  the  law,  as  it  would  have  been  if  the  bill  had  been 
drawn  in  England  upon  a  proper  stamp.  It  afterwards  turned  out  that 
the  bill  was  drawn  in  Ireland,  and  that  the  stamp  affixed  to  it  was  the 
right  one.  Then,  as  the  plaintiff  paid  the  money  under  the  impression 
that  the  bill  was  drawn  in  England,  and  therefore  on  an  improper  stamp, 
it  was  paid  under  a  mistake  of  a  fact,  and  I  incline  to  think,  that,  accord- 
ing to  the  authorities,  he  may  recover  it  back. 

LiTTLSDALS|  J. — ^The  Original  fault  was  with  the  defendant,  for  he 
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neglected  to  present  the  bill  for  payment  when  it  became  due.  According 
to  general  principles,  therefore,  the  loss  *ought  to  fall  upon  him.  ri^aor^-^ 
The  defendant,  findiDg  that  the  indorser  refased  to  pay  it,  repre-  ^  J 
sented  to  the  plaintiff  that  it  was  a  void  bill  in  consequence  of  its  not 
having  a  proper  stamp,  and  threatened  to  sue  him.  The  plaintiff  believ- 
ing that  representation  to  bo  true,  consented  to  pay  the  money,  but  it 
vras  stated  in  the  receipt  that  he  paid  it  in  respect  of  a  void  bill.  Whe- 
ther it  was  valid  or  not,  depended  on  a  fact  of  which  the  plaintiff  was  at 
that  time  ignorant,  viz.,  whether  it  was  drawn  in  England  or  Ireland. 
It  is  said  that  he  had  means  of  knowing  that,  for  he  might  have  inquired 
of  the  prior  indorser ;  but  there  being  nothing  on  the  face  of  the  bill  to 
lead  him  to  suppose  that  it  was  drawn  in  Ireland,  he  was  not  bound  to 
make  any  inquiry,  and  I  am  of  opinion  that  he  is  entitled  to  recover  this 
money,  on  the  ground  that  it  was  paid  in  ignorance  of  the  fact. 

Fostea  to  the  Plaintiff. 


WHEN  A  PABTT  PRESENTS  A  CHEQUE  FOB  PAYMENT,  KNOWINQ  THAT 
THE  DRAWER  IS  INSOLVENT,  AND  THAT  FACT  IS  UNKNOWN  TO  THE 
DRAWEE  WHO  PATS  THE  CHEQUE,  HAYING  NO  FUNDS  OF  THE  DRAWER 
IN  HIS  HANDS,  HE  IS  ENTITLED  TO  RECOVER  FROM  THE  HOLDER  IN 
AN  ACTION  FOR  MONEY  HAD  AND  RECEIVED. 

MARTIN  V.  MORGAN. 

Jane  23d,  1819.— E.    3  Moor  B.,  635. 

This  was  an  action  of  assampsit  for  money  had  and  received,  and 
brought  by  the  plaintiffs,  who  were  bankers  in  London,  to  recover  the 
sum  of  j£995, 158.  7d.,  being  the  amoant  of  a  cheque  paid  by  them,  and 
drawn  for  the  use  of  the  defendants  by  persons  named  Burmester  and 
Yidaly  uuder  the  following  circumstances. 

It  appeared  at  the  trial  of  the  cause,  before  Lord  Chief  Justice  Dal- 
las, at  Westminster,  at  the  sittings  after  the  last  Term,  that  Burmester 
and  Yidal  were  merchants,  and  kept  an  account  wiih  the  plaintiffs  as 
their  bankers.  That  they  had  *also  dealings  with  the  defendants,  r^c/tAi  V 
whom  they  employed  as  brokers,  to  purchase  and  sell  seeds;  that  ^  J 
Burmester  and  Yidal  being  in  embarrassed  circumstances,  they,  in  the 
month  of  November  last,  applied  to  the  defendants  for  a  pecuniary 
accommodation,  who  accordingly  accepted  two  bills,  drawn  by  Burmester 
and  Co.  upon  them,  amounting  together  to  J^028,  Ids,  4^.,  they  holding, 
as  a  security  against  their  liability  upon  such  aoceptanoes,  some  seed 
belonging  to  Burmester  and  Co.  A  short  time  before  these  bills  became 
due,  Burmester  and  Co.  stated  to  the  defendants  that  they  were  incapable 
to  provide  funds  to  take  them  up,  when  it  was  arranged  that  the  defen- 
ants  should  accept  new  bills  for  nearly  the  same  amount,  to  be  drawn 
upon  them  by  the  house  of  Minet  and  Co.,  which  new  bills  Burmester 
and  Co.  were  to  get  discounted,  and  bring  the  proceeds  to  the  defendants^ 
in  order  to  put  them  in  cash^  to  meet  the  first  set.    New  bills  were 
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accordingly  drawn  by  Minet  and  Co.,  one  for  £995, 15ff.  7d.,  and  the 
other  for  £1000,  which  were  accordingly  accepted  by  the  defendants^ 
who  received  from  Barmester  and  Co.,  as  a  farther  seonrity,  two  post- 
dated cheques,  drawn  on  the  plaintifis  for  the  same  snms,  payable  on  the 
19th  and  22d  of  February,  being  the  days  on  which  the  first  set  of  bills 
would  respectively  become  due ;  the  new  bills  and  cheques  were  both 
drawn  on  the  9th.  The  bills  were  discounted  through  the  medium  of 
Minet  and  Co.,  who  paid  over  the  proceeds  to  Burmester  and  Co.,  by 
whom  the  money  was  deposited  in  the  plaintiffs'  banking  house  to  be 
placed  to  their  account.  The  defendants  having  afterwards  learnt  that 
their  last  acceptances  had  been  discounted,  and  that  Burmester  and  Go. 
had  received  the  money  on  the  13th  of  February,  applied  to  them  for  it, 
when  they  said  that  they  could  not  pay  it ;  the  defendants  then  pressed 
Burmester  and  Co.  for  payment  of  the  first  of  the  cheques,  amounting 
to  £995,  15<.  Id.,  which  they  also  declared  they  were  unable  to  pay, 
and  acknowledged  that  the  money  had  been  applied  to  other  purposes. 
They  then  said  that  the  house  of  Minet  and  Co.  would  assist  them,  and 
they  accordingly  went  therewith  one  of  the  defendants  ;  Minet  and  Co., 
having  inspected  the  books  of  Burmester  and  Co.,  refused  to  become 
security,  and  intimated  their  belief  that  Burmester  and  Co.  were  insol- 
r*ftR91  ^^^^'  ^^  ^^®  ^^^  ^^  which  the  ^fiirst  of  the  defendants'  first 
I-  -I  set  of  acceptances  became  payable,  and  also  the  day  on  which  the 
cheque  in  question  bore  date,  one  of  the  defendants  called  on  Burmester 
and  Co.,  and  threatened  to  present  the  cheque,  unless  the  money  was 
immediately  paid,  when  burmester  informed  him,  that  there  were  not 
sufficient  funds  in  the  hands  of  the  plaintiffs,  and  requested  him  not  to 
present  the  cheque.  The  defendant  then  said  that  he  would  wait  till 
four  o'clock  on  that  day,  and  that  unless  he  received  the  money  from 
Burmester  and  Co.  before  that  time,  he  would  present  the  cheque.  He 
did  not  wait  until  four,  but  presented  it  at  a  quarter  past  three,  and 
obtained  payment,  as  the  plaintiffs  expected  to  receive  funds  from  Bur- 
mester and  Co.  before  the  close  of  the  day,  although  they  had  not  any  in 
their  hands  at  the  time  the  cheque  was  presented.  Before  four  o'clock 
Burmester  and  Co.  sent  a  notice  to  the  plainti&  not  to  pay  any  more 
money  on  their  account.  At  the  time  of  the  payment  of  the  cheque  in 
question,  the  plaintiflb  were  entirely  ignorant  of  the  isolvency  of 
Burmester  and  Co.,  as  well  as  of  the  transactions  which  had  previously 
taken  place  between  them  and  the  defendants ;  neither  were  they  aware 
that  the  cheque  was  post-dated. 

Under  the  special  circumstances  of  the  case,  his  lordship  directed  a 
verdict  to  be  found  generally  for  the  defendants,  with  liberty  for  the 
plainti&  to  move  to  set  it  aside. 

Mr.  Sergt.  Cross^  in  the  absence  of  Mr.  Sergt.  Chplty,  on  a  former 
day  in  this  Term,  had  accordingly  obtained  a  rule  nisi  that  this  verdict 
might  be  set  aside,  and  a  new  trial  granted,  on  two  grounds ;  first,  that 
the  defendants  had  knowledge  of  the  insolvency  of  Burmester  and  Yidal, 
as  well  as  notice  that  they  had  no  funds  in  the  hands  of  the  plaintiffs  at 
the  time  the  cheque  was  presented;  and,  secondly,  that  the  money  was 
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illegally  obi4dn6d  from  the  plaintiffs  upon  a  post-dated  cheque  of  which 
their  clerk  was  ignorant  at  the  time  of  the  payment  made. 

Mr.  Sergt.  Vavghan  now  showed  cause.  Both  the  justice  and  law  of 
this  case  are  with  the  defendants.  Burmester  and  Co.  were  indebted  to 
them  in  a  far  larger  sum  than  the  amount  *of  the  cheque  in  r«^<«q-i 
question^  and  they  were  bona  fide  creditors  at  the  time  the  pay-  L  ^ 
luent  was  made.  As  the  plaintiffs  paid  to  the  order  of  Burmester  and 
Co.;  they  are  estopped  from  recovering  the  amount  of  this  cheque  from 
the  defendants;  who  had  a  most  unquestionable  right  to  restrain  it  as 
between  themselves  and  Burmester  and  Co.  If  a  person  gives  a  post- 
dated cheque  to  another;  and  tells  him  that  the  banker  or  agent  will  pay 
it  on  presentment;  if  such  banker  pay  it;  it  cannot  be  recovered  back;  as 
he  must  be  considered  the  mere  agent  of  the  party.  If  Burmester  and 
Co.  had  been  solvent;  the  plaintifiOs  might  have  recovered  this  sum  as 
money  paid  to  their  use;  and  given  the  cheque  in  evidence  of  such  pay- 
ment. Until  the  passing  of  the  55  George  UI.  c.  184;  sec.  13,  the 
post-dating  a  cheque  was  not  deemed  to  be  illegal.  On  looking  at  the 
terms  of  that  section;  the  only  effect  is  to  render  the  party  taking,  the 
party  receiving;  and  the  party  paying;  liable  to  certain  penalties,  but  it 
does  not  appear  by  that  Statute  that  the  cheque  so  presented  is  to  be 
considered  as  null  and  void )  nor  is  there  anything  in  the  Statute  enacting 
that  money  obtained  by  the  payee  of  an  illegal  post-dated  draft;  shall  be 
deemed  as  paid  without  any  consideration;  and  recoverable  by  the  person 
who  pays  it.  The  plaintiffs  were  the  mere  agents  of  Burmester  and  Co.; 
and  paid  the  cheque  merely  for  the  honour  of  the  drawers,  although  at 
the  time  it  was  presented  they  knew  that  they  had  no  funds  of  Burmester 
and  Co.  to  meet  such  payment.  They,  therefore;  having  broken  their 
engagements  with  the  defendants;  and  the  cheque  in  question  having 
been  paid  by  the  plaintiffs;  for  the  honour  of  Burmester  and  Co.  and  on 
their  behalf;  such  payment  cannot  now  be  recovered. 

Mr.  Sergt.  Cople^f,  in  support  of  the  rule;  was  stopped  by  the  Court. 

Lord  Chief  Justice  Dallas. — I  am  clearly  of  opinion;  that  in  this 
case  the  plaintiffs  are  entitled  to  recover.  It  is  a  well  known  rule  of 
laW;  that  where  a  party  pays  money  to  another;  voluntarily;  with  full 
knowledge;  or  even  full  means  of  knowledge  of  all  the  circumstances  of 
the  casC;  the  party  so  paying  cannot  recover  it  back ;  but  if  such  pay- 
ment be  made  without  *8uch  knowledge;  or  such  means  of  know-  r«/*g4n 
ledgC;  or  the  party  obtaining  payment  has  suppressed  certain  L.  J 
facts,  or  made  fraudulent  representations;  the  party  paying  shall  recover 
it  back.  What  are  the  facts  of  this  case?  As  between  the  defendants 
and  Burmester  and  Co.;  it  is  quite  clear  that  the  former  had  an  equitable 
claim  on  the  latter;  but  the  question  does  not  turn  on  the  rights  of  these 
parties,  but  on  the  relative  situations  of  the  plaintiffs  as  bankers  and  the 
defendants.  The  draft  presented  to  the  plaintiffs  for  payment  was  illegal 
in  itself;  being  post-dated^  if  they  had  paid  it  with  knowledge  of  its 
illegality,  they  would  have  been  subjected  to  a  penalty  of  £100.  If 
they  had  even  been  apprized  that  it  was  concocted  in  illegality,  they 
would  not  have  paid  it ;  but  they  were  wholly  kept  in  the  dark  by  the 
defendants  themselves;  who  were  parties  tO;  and  guilty  of  the  illegal 
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transaction,  and  wlio  now  seek  to  retain  that  which  they  haye  bo  fhrada- 
lentlj  obtained.  There  is  no  case  where  a  party  who  has  been  instru* 
mental  in  committing  an  illegal  act,  can  recover  money  obtained  from  a 
third  person,  who  is  ignorant  of  such  illegality.  Here,  in  order  to 
entitle  the  defendants  to  keep  possession  of  this  money,  we  mast  gire 
validity  to  an  illegal  instrument.  On  this  ground  only  the  plaintiflb  are 
entitled  to  recover }  but  it  is  said,  that  as  this  was  a  voluntary  pay- 
ment, and  as  the  plaintiffs  knew  that  they  had  no  funds  of  Burmester  and 
Co.  in  their  hands  when  such  payment  was  made,  they  were  not  entitled 
to  recover ;  but  they  did  not  know  before  four  o'clock  on  the  day  on 
which  the  ohequo  was  presented  that  they  should  have  no  funds  from 
Burmester  and  Co.,  on  the  contrary,  they  expected  an  immediate  remit- 
tance. The  defendants  were  previously  aware  that  there  would  be  no 
funds ;  the  plaintiffs'  clerk,  who  paid  the  cheque,  proved  at  the  trial, 
that  if  it  had  been  known  to  the  plaintiffs  there  were  no  funds  to  Bur- 
mester and  Co.  on  hand  at  the  time  the  cheque  was  presented,  it  would 
have  been  paid,  in  expectation  of  receiving  some  before  the  close  of  the 
day.  But  the  party  presenting  the  cheque,  not  only  knowing  that  no 
remittance  would  be  sent  from  Burmester  and  Co.  for  that  purpose,  but 
also  being  fully  aware  of  their  actual  insolvency,  took  care  to  present 
the  cheque  at  the  banking  house,  and  procure  payment  qf  it  even  before 
r^oofr^  any  notice  could  be  received  *there  from  Burmester  and  Co. 
L  -1  requesting  them  not  to  pay  any  more  of  their  cheques,  and  that 
too  though  acquainted  with  the  fact  that  the  cheque  was  illegal.  Can 
the  defendants,  therefore,  either  in  point  of  law,  justice,  or  equity,  be 
said  to  be  entitled  to  retain  the  sum  they  have  obtained  under  such 
circumstances? 

Mr.  Justice  Park. — I  perfectly  concur  with  my  Lord  Chief  Justice. 
It  is  impossible  to  say  in  this  case,  that  the  parties  stand  on  fair  and 
equal  terms.  The  defendants  were  fully  aware  of  the  illegality  of  the 
instrument,  and  held  back  such  knowledge  from  the  plaintiffs,  who  were 
unacquainted  with  the  promise  of  the  defendants  to  Burmester  and  Yidal 
not  to  present  the  cheque ;  nor  did  they  know  that  the  drawers  of  the 
cheque  were  insolvent.  The  law  has  never  been  doubted,  that  if  a  party 
pays  money  to  another  voluntarily,  with  full  means  of  knowledge  of  all 
the  circumstances  of  the  case,  the  party  so  paying  cannot  recover  it  back 
again,  as  it  may  be  considered  to  be  a  payment  made  in  his  own  wrong; 
but  in  Chatfield  v.  Paxton,  2  East,  741,  n.,  Mr.  Justice  Ashhurst  held 
that  where  a  payment  has  been  made,  not  with  full  knowledge  of  the 
facts,  but  only  under  a  blind  suspicion  of  the  case,  and  it  has  been  found 
to  have  been  paid  unjustly,  the  party  paying  might  recover  it  back 
again ;  and  although  Mr.  Justice  Grose  and  Mr.  Justice  Lawrence,  in 
that  case,  felt  difficulty  in  adopting  the  opinion  of  Lord  Kenyon  and  Mr. 
Justice  Ashhurst  to  the  full  extent,  still  they  had  no  doubt  as  to  the 
law  of  the  case,  but  differed  principally,  because  they  were  not  satisfied 
that  the  plaintiff  had  not  a  sufficient  knowledge  of  the  ground  of  his 
defence  before  payment  of  the  bill,  which  he  had  previously  accepted. 
The  case  of  Biibie  v.  Lumley,  2  East,  469,  is  the  leading  decision  on 
this  subject  and  has  been  since  frequently  recognised ;  that  case  there* 
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fore  iDQst  govern  the  present,  and  more  partionlarlj  bo,  as  the  plaintiffs 
were  not  only  ignorant  of  the  facts,  hut  the  defendants  themselves 
oriminally  withheld  them  from  their  knowledge. 

Mr.  Justice  Burrough. — When  this  case  was  first  mentioned  I  thought 
the  plaintiffs  were  not  entitled  to  recover,  but  I  now  entertain  an  entirely 
different  opinion ;  for  the  defendants  'themselves  not  only  con-  r^nnr.-^ 
oealed  from  the  knowledge  of  the  plaintiff  the  insolvency  of  ^  J 
Barmester  and  Yidal,  but  that  the  cheque,  by  means  of  which  the 
plaintiffs'  money  had  been  obtained  by  them,  was  post-dated  and  illegal. 

Mr.  Justice  Richabdson. — I  am  of  the  same  opinion,  and  at  the  same 
time  wish  to  be  understood,  that  I  do  not  express  any  opinion  whether 
the  cheque  being  post-dated,  makes  any  difference  as  to  the  plaintiffs' 
right  to  recover,  but  that  they  are  entitled  on  the  ground  that  they  did 
not  stand  on  equal  terms  with  the  defendants.  It  appears  that  there  was 
a  communication  between  the  defendants  and  Bftrmester  and  Yidal,  that 
the  money  had  been  paid  into  the  plaintiffs'  hands,  and  that  the  plain- 
tiffs were  not  aware  of  their  insolvency.  The  defendants,  with  fall 
knowledge  of  the  illegality  of  the  cheque,  and  the  circumstances  of  Bar- 
mester and  Co.,  presented  it,  though  they  knew  Burmester  and  Co.,  had 
no  funds  in  the  hands  of  the  plaintiffs  to  answer  it ;  they  must  therefore 
have  been  fully  aware,  that  if  the  plaintiffs  naid  it,  such  payment  would 
be  an  entire  loss  to  them.  This  therefore  Drings  this  case  within  that 
of  Chatfield  v.  Paxton,  for  the  parties  were  not  on  equal  terms,  as  the 
defendants  withheld  from  the  plaintiffs  those  facts  which,  if  disclosed, 
would  entitle  them  to  withhold  the  payment*  I  therefore  think  that  the 
plaintiffs  are  entitled  to  recover  both  on  the  law  and  justice  of  this  case, 
and  that  they  are  equally  so  on  the  facts,  as  they  were  totally  ignorant 
of  those  circumstances  of  which  the  defendants  had  full  knowledge. 

Bule  absolute. 


^AT  COMMON  LAW  A  MATERIAL  ALTERATION  ON  A  BILL  OR  NOTE  r^taan-] 
AFTER  IT  IS  ISSUED,  AS  IN    THE   DATE,  SUM,  OR  TIME  OF  PAT-  ^ 
MENT,  VITIATES  THE  INSTRUMENT,  EXCEPT  AS  AGAINST  PARTIES  CON- 
SENTINa  TO  THE  ALTERATION. 

MASTEB  V.  MILLER. 

July  1,  1791.— E.    4  T.  R.  320. 

The  first  count  in  this  declaration  was  in  the  usual  form,  by  the 
indorsees  of  a  bill  of  exchange  against  the  acceptor ;  it  stated  that  Peel 
and  Co.,  on  the  20th  of  March,  1788,  drew  a  bill  for  £974  108.  on  the 
defendant,  payable  three  months  after  date  to  Wilkiuson  and  Cooke, 
who  indorsed  to  the  plaintiffs.  The  second  count  stated  the  bill  to  have 
been  drawn  on  the  26th  of  March.  There  were  also  four  other  counts : 
for  money  paid,  laid  out,  and  expended;  money  lent  and  advanced; 
money  had  and  received;  and  on  an  account  stated.    The  defendant 
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pleaded  the  general  issue ;  on  the  trial  of  whioh  a  special  verdict  waji 
found. 

It  stated,  that  Peel  &  Co.,  on  the  26th  March,  1788,  drew  their  bill 
on  the  defendant,  payable  three  months  after  date  to  Wilkinson  and 
Cooke,  for  £974  10«.  <<  Whioh  said  bill  of  exchange,  made  by  the  said 
Peel  and  Co.,  as  the  same  hath  been  altered,  accepted,  and  written  upon, 
as  hereafter  mentioned^  is  now  produced,  and  read  in  evidence  to  the 
said  jurors,  and  is  now  expressed  in  the  words  and  figures  following ;  to 

wit,    '  June  23^,  £974  10«.      Manchester,  March  20,  1788 ^Three 

months  after  date  pay  to  the  order  of  Messrs.  Wilkinson  and  Cooke 
J8974  10«.  received,  as  advised,  Peel,  Yates  and  Co.  To  Mr.  Cha. 
Miller,  C  M.  2Bd  June,  1788.' "  That  Peel  and  Co.  delivered  the 
said  bill  to  Wilkinson  and  Cooke,  which  the  defendant  afterwards,  and 
before  the  alteration  of  the  bill  hereinafter  mentioned,  accepted.  That 
Wilkinson  and  Cooke  afterwards  indorsed  the  said  bill  to  the  plainti&, 
for  a  valuable  consideration  before  that  time  given,  and  paid  by  them 
to  Wilkinson  and  Cooke  for  the  same.  That  the  said  bill  of  exchange 
at  the  time  of  making  thereof,  and  at  the  time  of  the  acceptance,  and 
when  it  came  to  the  hands  of  Wilkinson  and  Cooke  as  aforesaid,  bore 
r*Rf^ftl  date  on  the  26th  day  of  March,  1788,  ^the  day  of  making  the 
t-  -<  same ;  and  that  after  it  so  came  to  and  whilst  it  remained  in  the 
hands  of  Wilkinson  and  Cooke,  the  said  date  of  the  said  bill,  without 
the  authority  or  privity  of  the  defendant,  was  altered  by  some  person  or 
persons  to  the  jurors  aforesaid  unknown,  from  the  26th  day  of  March 
1788,  to  the  20th  day  of  March,  1788.  That  the  words,  « June  2Bd," 
at  the  top  of  the  bill,  were  there  inserted  to  mark  that  it  would  become 
due  and  payable  on  the  28d  of  June  next  after  the  date;  and  that  the 
alteration  hereinbefore  mentioned,  and  the  blot  upon  the  date  of  the  bill 
of.  exchange  now  produced  and  read  in  evidence,  were  on  the  bill  of 
exchange  when  it  was  carried  to  and  came  into  the  hands  and  possession 
of  the  plaintiffs.  That  the  bill  of  exchange  was  on  the  23d  of  June, 
and  also  on  the  28th  of  June,  1788,  presented  to  the  defendant  for  pay- 
men/;  on  each  of  which  days  respectively  he  refused  to  pay.  The  ver- 
diet  also  stated  that  the  bill  so  produced  to  the  jury  and  read  in  evidence 
was  the  same  bill  upon  which  the  plaintiffs  declared,  &o. 

This  case  was  argued  in  Hilary  Term  last  by  Wood  for  the  plaintiffs, 
and  Mingay  for  the  defendant :  and  again  on  this  day  by  Chamhre  for 
the  plaintiffs,  and  Erskine  for  the  defendant. 

For  the  Plaintiffs  it  was  contended  that  they  were  entitled,  notwith- 
standing the  alteration  in  the  bill  of  exchange,  to  recover  according  to 
the  truth  of  the  case,  which  is  set  forth  in  the  second  count  of  the  decla- 
cation,  namely,  upon  a  bill  dated  the  26th  March ;  which  the  special 
verdict  finds  was  in  point  of  fact  accepted  by  the  defendant.  More  espe- 
cially as  it  is  clear  that  the  plaintiffs  are  holders  for  a  valuable  considera- 
tion, and  had  no  concern  whatever  in  the  fraud  that  was  meditated,  sup- 
posing any  such  appeared.  The  only  ground  of  objection  which  can  be 
suggested  is  upon  the  rule  of  law  relative  to  deeds  by  which  they  are 
absolutely  avoided,  if  altered  oven  by  a  stranger  in  any  material  part 
and  upon  a  supposed  analogy  between  those  instruments  and  bills  of 
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exchange;    but  npon   investigating   the  grounds  on   which   the  rule 
stands  as  applied  to  deeds,  it  will  be  found  altogether  inapplicable  to 
*bills  :  and,  if  that  be  shown,  the  objection  founded  on  the  sup-  r«p/^Q-i 
posed  analogy  between  them  must  fall  with  it.     The  general  >-        J 
rale  respecting  deeds  is  laid  down  in  Pigot's  case,  11  Co.  27,  where  most 
of  the  authorities  are  collected ;  from  thence  ^t  appears,  that  if  a  deed  be 
altered  in  a  material  point,  even  by  a  stranger,  without  the  privity  of 
the  obligee,  it  is  thereby  avoided ;  and  if  the  alteration  be  made  by  the 
obligee,  or  with  his  privity,  even  in  an  immaterial  part,  it  will  also  avoid 
the  deed.     Now  that  is  confined  merely  to  the  case  of  deeds,  and  does 
not  in  the  terms  or  principle  of  it  apply  to  any  other  instruments  not 
executed  with  the  same  solemnity.     There  are  many  forms  requisite  to 
the  validity  of  a  deed,  which  were  originally  of  great  importance  to  mark 
the  solemnity  and  notoriety  of  the  transaction  :  and  on  that  account  the 
grantees  always  were,  and  still  are,  entitled  to  many  privileges  over  the 
holders  of  other  instruments.     It  was  therefore  reasonable  enough  that 
the  party  in  whose  possession  it  was  lodged,  should,  on  account  of  its 
superior  authenticity,  be  bound  to  preserve  it  entire  with  the  strictest 
attention,  and  at  the  peril  of  losing  the  benefit  of  it  in  the  case  of  any 
material  alteration,  even  by  a  stranger ;  and  that  he  is  the  better  enabled 
to  do  from  the  nature  of  the  instrument  itself,  which  not  being  of  a  ne- 
gotiable nature,  is  not  likely  to  meet  with  any  mutilation,  unless  through 
the  fraud  or  negligence  of  the  owner;  whereas  bills  of  exchange  are  ne- 
gotiable instruments,  and  are  perpetually  liable  to  accidents  in  the  course 
of  changing  hands,  from  the  inadvertence  of  those  by  whom  they  are 
negotiated,  without  any  possibility  of  their  being  discovered  by  innocent 
indorsees,  who  are  ignorant  of  the  form  in  which  they  were  originally 
drawn  or  accepted;  and  the  present  is  a  strong  instance  of  that;  for  the 
plaintiffs  cannot  be  said  to  be  guilty  of  negligence  in  not  inquiring  how 
the  blot  came  on  the  bill,  which  mere  accident  might  have  occasioned. 
That  the  same  reasons,  upon  which  the  decisions  of  the  Counts  upon  deeds 
have  been  grounded,  will  not  support  such  judgments  upon  bills,  will 
best  appear  by  referring  to  the  authorities  themselves.     When  a  deed  is 
pleaded,  there  must  be  upro/ert  in  curiam,  unless  as  in  Read  v.  Brook- 
man,  3  T.  R.  151,  it  be  lost  or  destroyed  by  accident,  which   must  how- 
ever be  stated  in  the  *pleadings.      The  reason  of  which  is,  that  rt/^yn-i 
anciently  the  deed  was  actually  brought  into  lOourt  for  the  pur-  >-        J 
pose  of  inspection  ;  and  if,  as  is  said  in  10  C(&92,  b,  the  judges  found 
that  it  had  been  razed  or  interlined  in  any  mal|rial  part,  they  adjudged 
it  to  be  void.     Now  as  that  was  the  reason  why  a  deed  w(^s  required  to 
be  pleaded  with  a  proferty  and  as  it  never  was  necessary  to  make  a  pro- 
fert  of  a  bill  of  exchange  in  pleading,  it  furnishes  a  strong  argument  that 
the  reason  applied  solely  to  the  case  of  deeds.     So  deeds,  in  which  were 
erasures,  were  held  void,  because  they  appeared  on  the  face  of  them  to 
be  suspicious.     13  Vin.  Abr.  tit.  Faits.  37,  38.     Bro.  Abr.  Faite.  pi. 
11,  referring  to  44  Ed.  3,  42.     Nor  could  the  supposition  of  fraud  have 
been  the  ground  on  which  that  rule  was  founded  with  respect  to  deeds ; 
for  in  Moor,  35,  pi.  116,  a  deed  which  had  been  razed  was  held  void, 
although  the  party  himself  who  made  it  had  made  the  erasure ;  which  was 
Juke,  1854 — 30 
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permitting  a  party  to  avail  himself  of  his  own  firand  :  but  it  is  impossible 
to  contend  that  the  rule  can  be  carried  to  the  same  extent  as  to  bills; 
nor  is  it  denied  but  that  if  the  blot  here  had  been  made  by  the  acceptor 
himself,  he  would  still  have  been  bound.  In  Eeilw.  162,  it  is  said  that 
if  A.  be  bound  to  B.  in  £20,  and  B.  raze  out  £10,  all  the  bond  is  void, 
although  it  is  for  the  advantage  of  the  obliger ;  and  even  where  an  alter- 
ation in  a  deed  was  made  by  the  consent  of  both  the  parties,  still  it  was 
held  to  avoid  it.  2  Kol.  Abr.  29,  letter  U,  pi.  5.  [Lord  Kenton  ob- 
served that  there  had  been  decisions  to  the  contrary  since.] 

Fraud  could  not  be  the  principle  on  which  those  cases  were  determined; 
whereas  it  is  the  only  principle  on  which  the  rule  contended  for  can  be 
held  to  extend  to  bills  of  exchange,  but  which  is  rebutted  in  the  present 
case  by  the  facts  found  in  the  special  verdict.  According  to  the  same 
strictness,  where  a  mere  mistake  was  corrected  in  a  deed,  and  not  known 
by  whom,  it  was  held  to  avoid  it.  2  Rol.  Abr.  29,  pi.  6 ;  and  it  does 
not  abate  the  force  of  the  argument  that  the  law  is  relaxed  in  these  re- 
spects, even  as  to  deeds,  for  the  question  still  remains,  Whether  at  any 
time  bills  of  exchange  were  construed  with  the  same  rigour  as  deeds  f 
The  principle  upon  which  all  these  cases  relative  to  deeds  were  founded 
was,  that  nothing  could  work  any  alteration  in  a  deed  except  another  deed 
r*f)711  ^^*^4^^  ^^^^^^^^^^^J>  ^^^  ^  ^^®  party  who  had  possession  of 
I-  -J  the  deed  was  bound  to  keep  it  securely,  it  might  well  be  pre- 
sumed that  any  material  alteration,  even  by  a  stranger,  was  with  his  con- 
nivance, or  at  least  through  his  culpable  neglect.  In  many  of  the  cases 
upon  the  alteration  of  deeds,  the  form  of  the  issue  has  weighed  with  the 
Court;  as  in  1  Rol.  Eep.  40,  [which  is  also  cited  in  Pigot's  case,  11  Co. 
27,]  and  Michael  v.  Scockwith,  Cro.  El.  120,  in  both  which  cases  the 
alteration  was  after  plea  pleaded ;  and  on  that  ground  the  Court  held  it 
was  still  to  be  considered  as  the  deed  of  the  party  on  non  est  factum. 
Now  the  form  of  the  issue  in  actions  upon  deeds  and  those  upon  bills  is 
very  different ;  in  the  one  case  the  issue  simply  is,  Whether  it  is  the 
deed  of  the  party  which  goes  to  the  time  of  the  plea  pleaded  1  as  appears 
from  the  case  before  cited,  and  from  5  Co.  119,  b,  and  Dy.  59 ;  but  here 
the  issue  is.  Whether  the  defendant  promised  at  the  time  of  the  accept- 
ance to  pay  the  contents  ?  The  form  of  the  issue  is  upon  his  promise, 
arising  by  implication  of  law  from  the  act  of  acceptance,  which  is  found 
as  a  fact  by  the  special  verdict  agreeable  to  the  bill  declared  on  in  the 
second  count ;  and  in  no  instance,  where  an  agreement  is  proved  merely 
as  evidence  of  a  promise,  is  the  party  precluded  from  showing  the  truth 
of  the  case.  Not  only  therefore  the  forms  of  pleading  are  different  in  the 
two  cases,  but  the  decisions  which  have  been  made  upon  deeds,  from 
whence  the  rule  contended  for  as  to  erasures  and  alteration  is  extracted, 
are  altogether  inapplicable  to  bills.  The  reasons  for  such  rigorous  strict- 
ness in  the  one  case  do  not  exist  in  the  other.  On  the  contrary,  all  the 
cases  upon  bills  have  proceeded  upon  the  most  liberal  and  equitable  prin- 
ciples with  respect  to  innocent  holders  for  a  valuable  consideration. 

The  case  of  Minet  v.  Gibson,  3  M.  481,  goes  much  farther  than  the 
present :  for  there  this  Court,  and  afterwards  the  House  of  Lords,  held 
that  it  was  competent  to  inquire  into  circumstances  extraneous  to  the  bill, 
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in  order  to  arrive  at  the  truth  of  the  transaction  between  the  parties ; 
althoagh  such  circumstances  operated  to  establish  a  different  contract 
from  that  which  appeared  upon  the  face  of  the  bill  itself ;  whereas  the 
eyidenoe  given  in  this  case^  and  the  facts  found  by  the  special  verdict, 
are  in  order  to  show  what  the  bill  really  was  ;  *which  it  is  com-  r^it/^yoT 
petent  for  these  parties  to  do  against  whom  no  fraud  can  be  im-  ^  -I 
puted,  if  any  exist.  If  the  blot  had  fallen  on  the  paper  by  mere  acci- 
denty  it  cannot  be  pretended  that  it  would  have  avoided  the  bill ;  and 
non  constat  upon  this  finding  that  it  did  not  so  happen.  Even  if  felony 
were  committed  by  a  third  person  through  whose  hands  the  bill  passed, 
although  that  party  could  not  recover  upon  it  himself,  yet  his  crime  shall 
not  affect  an  innocent  party,  to  whom  the  bill  is  indorsed  or  delivered  for 
a  valuable  consideration.  In  Miller  v.  Race,  1  Burr.  452,  where  a  bank 
note  had  been  stolen,  and  afterwards  passed  bon&  fide  to  the  plaintiff,  it 
was  held  that  he  might  recover  it  in  trover  against  the  person  who  had 
stopped  it  for  the  real  owner.  And  the  same  point  is  held  in  Peacock  v. 
Khodes,  Dougl.  633,  where  the  bill  was  payable  to  order.  Again,  in 
Price  V.  Neale,  3  Burr.  1354,  it  was  held  that  an  acceptor,  who  had  paid 
a  forged  bill  to  an  innocent  indorsee,  could  not  recover  back  the  money 
from  him.  Now  if  it  be  no  answer  to  an  action  upon  a  bill  against  the 
acceptor  to  show  that  it  was  a  forgery  in  its  original  making  by  a  third 
person's  having  feigned  the  handwriting  of  the  drawer,  still  less  ought 
any  subsequent  attempt  at  forgery,  even  if  that  had  been  found  which  is 
not,  to  weigh  against  an  innocent  holder.  But  it  would  have  been  im- 
possible to  have  recovered  in  any  of  these  cases  if  the  deed  had  been 
forged  in  any  respect,  even  by  strangers  to  it ;  which  shows  that  these 
several  instruments  cannot  be  governed  by  the  same  rules.  And  so 
little  have  the  forms  of  bills  of  exchange  and  notes  been  observed,  when 
put  in  opposition  to  the  truth  of  the  transaction,  that  in  Russell  v.  Lang- 
staffe,  Dougl.  514,  the  Court  held,  in  order  to  get  at  the  justice  of  the 
case,  that  a  person  who  had  indorsed  his  name  on  blank  cheques  which 
he  had  entrusted  to  another,  was  liable  to  an  indorsee  for  the  sums  of 
which  the  notes  were  afterwards  drawn ;  and  yet  the  form  of  pleading 
supposes  the  note  to  have  been  a  perfect  instrument,  and  drawn  before 
the  indorsement. 

But  the  case  which  is  most  immediately  in  point  to  the  present,  is  that 
of  Price  v.  Shute,  E.  33  Car.  2,  in  B.  R.,  2  Moll.  c.  10,  s.  28  -,  there  a 
bill  was  drawn  payable  the  first  of  January ;  the  person  upon  whom  it 
was  drawn  accepted  it  to  '*'be  paid  the  first  of  March }  the  holder,  r^/^yo-i 
upon  the  bill's  being  brought  back  to  him,  perceiving  this  en-  >-  J 
larged  acceptance,  struck  out  the  first  of  March  and  put  in  the  first  of 
January ;  and  then  sent  the  bill  to  be  paid,  which  the  acceptor  refused ; 
whereupon  the  payee  struck  out  the  first  of  January,  and  put  in  the  first 
of  March  again  :  and  in  an  action  brought  on  this  bill  the  question  was^ 
Whether  these  alterations  did  not  destroy  it  ?  and  it  was  ruled  they  did 
not.  This  case  therefore  has  settled  the  doubt ;  and  having  never  been 
impeached,  but  on  the  contrary  recognised  as  far  as  general  opinion  goes, 
by  having  been  inserted  in  every  subsequent  treatise  upon  the  subject,  it 
seems  to  have  been  acted  on  ever  since.     And  it  would  be  highly 
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mischievoas  if  the  law  were  otherwise ;  for  however  negligent  the  owner 
of  a  deed  may  be  supposed  to  be,  who  lets  it  out  of  his  possession,  the 
holder  of  a  bill  of  exchange  is  by  the  ordinary  course  of  such  transac- 
tions obliged  to  trust  it,  even  in  the  hands  of  those  whose  interest  it  is 
to  avail  themselves  of  this  sort  of  objection.  For  it  is  most  usual  for 
the  bill  to  be  left  for  acceptanoe,  and  afterwards  for  payment,  in  the  hands 
of  the  acceptor,  who  may  be  tempted  to  put  such  a  blot  on  the  date  as 
may  not  be  observed  at  the  time,  through  the  confidence  of  the  parties. 
But  even  if  the  alteration  should  be  considered  as  having  destroyed  the 
bill,  why  may  not  evidence  be  given  of  its  contents,  upon  the  same  prin- 
ciple as  governed  the  case  of  Read  v.  Brookman  ?  where  it  was  held  that 
pleading  that  a  deed  is  lost  by  time  and  accident,  supersedes  the  neces. 
sity  of  a  profert.  But  at  any  rate  the  plaintiffs  are  entitled  to  recover  on 
the  general  counts  for  money  paid,  and  money  had  and  received,  on  the 
authority  of  Tatlock  v.  Harris,  3  M.  151,  for  though  it  is  not  expressly 
stated  that  so  much  money  was  received  by  the  defendant,  yet  that  is  a 
necessary  inference  from  the  fact  of  acceptance  which  is  found. 

F(yr  the  Defendant  it  was  contended,  that  the  broad  principle  of  law 
was,  that  any  alteration  of  a  written  instrument  in  a  material  part  thereof, 
avoided  such  instrument;  and  that  the  rule  was  not  merely  confined  to 
deeds,  though  it  happened  that  the  illustration  of  it  was  to  be  found  among 
the  old  cases  upon  deeds  only,  because  formerly  most  written  undertakings 
r*fi7i1  **°^  obligations  were  in  that  form.  This  principle  of  law  was 
L  -I  founded  in  sound  sense ;  it  was  calculated  to  prevent  fraud,  and 
deter  men  from  tampering  with  written  securities:  and  it  would  be 
directly  repugnant  to  the  policy  of  such  a  law  to  permit  the  holder  of  a 
bill  to  attempt  a  fraud  of  this  kind  with  impunity ;  which  would  be  the 
«ase,  if,  after  being  detected  in  the  attempt,  he  were  not  to  be  in  a  worse 
situation  than  he  was  before.  If  any  difference  were  to  be  made  between 
bills  of  exchange  and  deeds,  it  should  rather  be  to  enforce  the  rule  with 
greater  strictness  as  to  the  former;  for  it  would  be  strange  that,  because 
they  were  more  open  to  fraud  from  the  circumstance  of  passing  through 
many  hands,  the  law  should  relax  and  open  a  wider  door  to  it  than  in  the 
case  of  deeds,  where  fraud  was  not  so  likely  to  be  practised.  The  prin- 
ciple laid  down  in  Pigot's  case  is  not  disputed  as  applied  to  deeds.  But 
the  first  answer  attempted  to  be  given. is,  that  the  rule  as  to  deeds  is  sui 
generis,  and  does  not  extend  to  other  instruments  of  an  inferior  nature, 
because  it  arises  from  the  solemn  sanction  attending  the  execution  of 
instruments  under  seal.  As  to  this,  it  is  sufficient  to  say  that  no  such 
reason  is  suggested  in  any  of  the  books :  but  the  rule  stands  upon  the 
broad  ground  of  policy,  which  applies  at  least  as  strongly  to  bills  as  to 
deeds,  for  the  reason  above  given.  Then  it  is  said  that  there  is  a  mate- 
rial distinction  between  the  several  issues  in  the  two  cases.  But  the  dif- 
ference is  more  in  words  than  in  sense ;  the  substance  of  the  issue  in 
both  cases  is.  Whether  in  point  of  law  the  party  be  liable  to  answer  upon 
the  instrument  declared  on  ?  and  therefore  any  matter  which  either  avoids 
it  ab  initio,  or  goes  in  discharge  of  it,  may  be  shown  as  much  in  the  one 
case  as  in  the  other.  Upon  non  est  factum  the  question  is.  Whether  in 
law  the  deed  produced  in  evidence  be  the  deed  of  the  party  f  so  on  non 
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assampsit  the  question  is.  Whether  the  bill  given  in  evidence  be  in  point 
of  law  the  bill  accepted  by  the  defendant  ?  because  the  promise  only 
arises  by  implication  of  law  upon  proof  of  the  acceptance  of  the  identical 
bill  aoceptedi  and  given  in  evidence.  Now  neither  of  the  counts  in  the 
declaration  was  proved  by  the  facts  found.  For  in  the  first  count  the  bill 
is  dated  the  20th  of  March ;  but  as  there  is  no  evidence  of  the  defend- 
ant's having  accepted  such  a  bill,  of  *course  the  plain tifb  are  not  r«^>Te-i 
entitled  to  recover  on  that  count.  Neither  can  they  recover  on  the  I-  -^ 
second;  because,  though  it  is  found  that  he  accepted  a  bill  dated  the  26th 
of  Marchy  as  there  stated,  yet  inasmuch  as  the  bill  stated  to  have  been 
produced  in  evidence  to  the  jury  is  dated  the  20th,  of  course  the  evidence 
did  not  support  the  count. 

With  respect  to  the  cases  cited  of  bills  of  exchange  having  been  always 
construed  by  the  most  liberal  principles,  and  particularly  in  the  case  of 
Minet  v.  Gibson,  the  same  answer  may  be  given  to  all  of  them,  which  is, 
that  so  far  from  the  original  contracts  having  been  attempted  to  be  altered, 
all  those  actions  were  brought  in  order  to  enforce  the  observance  of  them 
in  their  genuine  meaning  against  the  party  who,  in  the  latter  case  par- 
ticularly, endeavoured  by  a  trick  to  evade  the  contract ;  whereas  here  the 
contract  has  been  substantially  altered  by  the  parties  who  endeavoured  to 
enforce  it }  or  at  least  by  those  whom  they  represent,  and  from  whom  they 
derive  title.  Then  the  case  in  Molloy,  of  Price  v.  Shttte,is  chiefly  relied 
on  by  the  plainti&;  to  which  several  answers  may  be  given.  First,  The 
authenticity  of  it  may  be  questioned ;  for  it  is  not  to  be  found  in  any 
reports,  although  there  are  several  contemporaneous  reporters  of  that 
period.  In  the  next  place,  the  bill,  as  originally  drawn,  was  not  altered 
upon  the  face  of  it ;  and  therefore,  as  against  all  other  persons  at  least 
than  the  acceptor,  it  might  still  be  enforced.  But  principally  it  does  not 
appear  but  that  the  action  was  brought  against  the  drawer,  who,  as  the 
acceptor  had  not  accepted  it  according  to  the  tenor  of  the  bill,  was  clearly 
liable;  as  the  payee  was  not  bound  to  abide  by  the  enlarged  acceptance, 
but  might  consider  it  as  no  acceptance  at  all.  Then  if  this  bill  be  void 
for  this  fraud,  no  evidence  could  be  given  to  prove  its  contents,  as  in  the 
case  of  a  deed  lost ;  because  in  that  there  is  no  fraud.  But  even  if  any 
other  evidence  might  have  been  given,  it  is  sufficient  to  say  that  in  this 
case  there  was  none.  And  as  to  the  common  counts,  if  the  general  prin- 
ciple of  law  contended  for  applies  to  bills  of  exchange,  it  will  prevent  the 
plaintiffs  from  recovering  in  any  other  shape.  Besides  which,  it  is  not 
stated  that  the  defendant  has  received  any  consideration ;  upon  which 
ground  the  case  of  Tatlock  v.  Harris  was  decided. 

*In  repl^  it  was  urged,  that  the  issue  was  not  whether  the  de-  r^ono-t 
fendant  had  accepted  this  bill  in  the  state  in  which  it  was  shown  ^  -■ 
to  the  jury,  but  whether  he  had  promised  to  pay  in  consequence  of  having 
accepted  a  bill  dated  the  26th  March,  drawn  by  ?  &c.,  and  those  facts 
being  found,  the  promise  necessarily  arises.  It  is  said  that  the  policy  of 
the  law  will  extend  the  same  rule  to  the  avoidance  of  bills  of  exchange 
which  have  been  altered  as  to  deeds ;  because  there  is  even  greater  reason 
to  guard  against  fraudulent  alterations  in  the  former  than  in  the  latter 
case.     To  which  it  may  be  answered,  that  the  foundation  of  the  rule  fails 
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in  this  case ;  for  no  fraud  is  found,  and  none  can  be  presumed :  and  it 
is  admitted;  that  if  the  blot  had  been  made  by  accident,  it  would  not  have 
avoided  the  bill ;  and  nothing  is  stated  to  show  that  it  was  not  done  by 
accident.  Besides,  the  policy  of  the  law  is  equally  urgent  in  favour  of 
the  plaintiffs,  it  being  equally  politic  to  coikipel  a  performance  of  honest 
engagements.  Here  the  defendant  is  only  required  to  do  that  which  in 
fact  and  in  law  he  has  promised  to  do.  And  if  he  be  not  liable  on  this 
contract,  he  will  be  protected  in  withholding  payment  of  that  money  which 
he  has  received,  and  which  by  the  nature  of  his  engagement  he  under- 
took to  repay.  No  answer  has  been  given  to  the  case  cited  from  MoUoy : 
for  though  the  case  is  not  reported  in  any  other  book,  it  bears  every  mark 
of  authenticity,  by  noting  the  names  of  the  parties,  the  Court  in  which 
it  was  determined,  and  the  time  of  the  decision ;  and  it  has  been  adopted 
by  subsequent  writers  on  the  same  subject.  Again,  the  alteration  there 
was  full  as  important  as  this,  for  it  equally  tended  to  accelerate  the  day 
of  payment;  and,  lastly,  it  is  not  denied  but  that  the  action  might  have 
been  maintained  on  the  bill  against  any  other  person  than  the  acceptor  ; 
which  is  an  admission  that  the  policy  of  the  law  does  not  attach  so  as  to 
avoid  such  instruments  upon  any  alteration,  for  otherwise  it  would  have 
avoided  the  bill  against  all  parties. 

Lord  Eenyon,  C.  J. — ^The  question  is  not  whether  or  not  another 
action  may  not  be  framed  to  give  the  plaintiffs  some  remedy,  but  Whe- 
ther this  action  can  be  sustained  by  these  parties  on  this  instrument? 
r^RTTI  ^^^  ^^^  instrument  is  the  only  mean  *by  which  they  can  derive  a 
1-  -I  right  of  action.  The  right  of  action  which  subsisted  in  favour 
of  Wilkinson  and  Cooke,  could  not  be  transferred  to  the  plainti£&  in  any 
other  mode  than  this,  inasmuch  as  a  chose  in  action  is  not  assignable  at 
law.  No  case,  it  is  true,  has  been  cited  either  on  the  one  side  or  the 
other,  except  that  in  Molloy,  of  which  I  shall  take  notice  hereafter,  that 
decides  the  question  before  us  in  the  identical  case  of  a  bill  of  exchange. 
But  cases  and  principles  have  been  cited  at  the  bar,  which,  in  point  of 
law  as  well  as  policy,  ought  to  be  applied  to  this  case.  That  the  altera- 
tion in  this  instrument  would  have  avoided  it,  if  it  had  been  a  deed,  no 
person  can  doubt.  And  why,  in  point  of  policy,  would  it  have  had  that 
effect  in  a  deed  ?  Because  no  man  shall  be  permitted  to  take  the  chance 
of  committing  a  fraud,  without  running  any  risk  of  losing  by  the  event, 
when  it  is  detected.  At  the  time  when  the  cases  cited,  of  deeds,  were 
determined,  forgery  was  only  a  misdemeanor:  now  the  punishment  of 
the  law  might  well  have  been  considered  as  too  little,  unless  the  deed 
also  were  avoided;  and  therefore  the  penalty  for  committing  such  an 
offence  was  compounded  of  those  two  circumstances,  the  punishment  for 
the  misdemeanor,  and  the  avoidance  of  the  deed.  And  though  the 
punishment  has  been  since  increased,  the  principle  still  remains  the  same. 
I  lay  out  of  my  consideration  all  the  cases  where  the  alteration  was  made 
by  accident;  for  here  it  is  stated  that  this  alteration  was  made  while  the 
bill  was  in  the  possession  of  Wilkinson  and  Cooke,  who  were  then  enti- 
tled to  the  amount  of  it ;  and  from  whom  the  plaintiffs  derive  title :  and 
it  was  for  their  advantage,  (whether  more  or  less  is  immaterial  here,)  to 
accelerate  the  day  of  payment^  which  in  this  commercial  country  is  of 
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the  utmost  importance.  The  cases  cited,  which  were  all  of  deeds,  were 
decisions  which  applied  to  and  embraced  the  simplicity  of  all  the  trans- 
actions at  that  time;  for  at  that  time  almost  iJl  written  engagements 
were  by  deed  only.  Therefore  those  decisions,  which  were  indeed  con- 
fined to  deeds,  applied  to  the  then  state  of  affairs :  but  they  establish  this 
principle,  that  all  written  instruments  which  were  altered  or  erased, 
should  be  thereby  avoided.  Then  let  ns  see  whether  the  policy  of  the 
law,  and  some  later  cases,  do  not  extend  this  doctrine  farther  than  to  the 
case  of  deeds.  It  is  *of  the  greatest  importance  that  these  ri^o'jQ-i 
instruments,  which  are  circulated  throughout  Europe,  should  be  t-  J 
kept  with  the  utmost  purity,  and  that  the  sanctions  to  preserve  them  from 
fraud  should  not  be  lessened.  It  was  doubted  so  lately  as  in  the  reign  of 
George  the  First,  in  Ward's  case,  2  Str.  747,  and  2  Lord  Raym.  1461, 
whether  forgery  could  be  committed  in  any  instrument  less  than  a  deed, 
or  other  instrument  of  the  like  authentic  nature ;  and  it  might  equally 
have  been  decided  there  that,  as  none  of  the  preceding  determinations 
extended  to  that  case,  the  policy  of  the  law  should  not  be  extended  to 
it.  But  it  was  there  held  that  the  principle  extended  to  other  instru- 
ments as  well  as  to  deeds ;  and  that  the  law  went  as  far  as  the  policy. 
It  is  on  the  same  reasoning  that  I  have  formed  my  opinion  in  the  present 
case.  The  case  cited  from  Molloy,  indeed,  at  first  made  a  different  im- 
pression on  my  mind :  but  on  looking  over  it  with  great  attention,  I  think 
it  is  not  applicable  to  this  case.  No  alteration  was  there  made  on  the 
bill  itself;  but  the  party  to  whom  it  was  directed  accepted  it  as  payable 
at  a  different  time,  and  afterwards  th6  payee  struck  out  the  enlarged 
acceptance;  and,  on  the  acceptor  refusing  to  pay,  it  is  said  that  an  action 
was  maintained  on  the  bill.  But  it  does  not  say  against  whom  the  action 
was  brought ;  and  it  could  not  have  been  brought  against  the  acceptor, 
whose  acceptance  was  struck  out  by  the  party  himself  who  brought  the 
action.  Tdcing  that  case  in  the  words  of  it,  '<that  the  alterations  did 
not  destroy  the  bill,"  it  does  not  affect  this  case :  not  an  iota  of  the  bill 
itself  was  altered ;  but  on  the  person  to  whom  the  bill  was  directed  refus- 
ing to  accept  the  bill  as  it  was  originally  drawn,  the  holder  resorted  to 
the  drawer.  Then  it  was  contended  that  no  fraud  was  intended  in  this 
case ;  at  least,  that  none  is  found :  but  I  think,  that  if  it  had  been  done 
by  accident,  that  should  have  been  found,  to  excuse  the  party,  as  in  one 
of  the  cases,  where  the  seal  of  the  deed  was  torn  off  by  an  infant.  With 
respect  to  the  argument  drawn  from  the  form  of  the  plea,  it  goes  the 
length  of  saying,  that  a  defendant  is  liable,  on  non  assumpsit,  if  at  any 
time  he  has  made  a  promise,  notwithstanding  a  subsequent  payment: 
but  the  question  is.  Whether  or  not  the  defendant  promised  in  the  form 
stated  in  the  declaration  7  and  the  substance  of  the  plea  is,  that  r»gi7Q-i 
according  to  that  form  he  is  not  bound  by  law  to  pay.  On  the  ^  -^ 
whole,  therefore,  I  am  of  opinion,  that  this  falsification  of  the  instrument 
has  avoided  it ;  and  that,  whatever  other  remedy  the  plaintiffs  may  have, 
they  cannot  recover  on  this  bill  of  exchange. 

AsHHURST,  J. — ^It  seems  admitted  that,  if  this  had  been  a  deed,  the 
alteration  would  have  vitiated  it.  Now  I  cannot  see  any  reason  why  the 
principle  on  which  a  deed  would  have  been  avoided^  should  not  extend  to 
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the  case  of  a  bill  of  ezcbange.  All  written  contracts,  whether  bj  deed 
or  not,  are  intended  to  be  standing  evidence  against  the  parties  entering 
into  them.  There  is  no  magic  in  parchment  or  in  wax;  and  a  bill  of 
ezchangCi  though  not  a  deed,  is  evidence  of  a  contract  as  much  as  a  deed; 
and  the  principle  to  be  extracted  from  the  cases  cited  is,  that  any  altera- 
tion avoids  the  contract.  If  indeed  the  plaintiffs,  who  are  innocent  hold- 
ers of  this  bill,  have  been  defrauded  of  their  money,  thej  may  recover  it 
back  in  another  form  of  action :  but  I  think  they  cannot  recover  upon 
this  instrument,  which  I  consider  to  be  a  nullity.  It  is  found  by  the 
verdict  that  the  alteration  was  made  while  the  bill  was  in  possession  of 
Wilkinson  and  Cook ;  and  it  certainly  was  for  their  advantage,  because 
it  accelerated  the  day  of  payment.  Now,  upon  these  facts,  the  jury 
would  perhaps  have  been  warranted  in  finding  that  the  alteration  was 
made  by  them :  at  all  events,  it  was  their  business  to  preserve  the  bill 
without  any  alteration.  If  Wilkinson  and  Cooke  had  brought  this  action, 
they  clearly  could  not  have  recovered,  because  they  must  suffier  for  any 
alteration  of  the  bill  while  it  was  in  their  custody :  then  if  the  objection 
would  have  prevailed  in  an  action  brought  by  them,  it  must  also  hold 
with  regard  to  the  plaintiffs,  who  derive  title  under  them.  For  wherever 
a  party  takes  a  bill  under  such  suspicious  circumstances  appearing  on  the 
face  of  it,  it  is  his  duty  to  inquire  how  the  alteration  was  made;  he  takes 
it  at  his  risk,  and  must  take  it  subject  to  the  same  objection  as  lay  against 
the  party  from  whom  he  received  it.  Upon  the  whole,  there  seems  to  be 
no  difference  between  deeds  and  bills  of  exchange  in  this  respect  in  favour 
r^AROl  ^^  ^^®  latter :  but,  on  the  contrary,  if  there  be  any  difference, 
>-  -I  the  '('objection  ought  to  prevail  with  greater  force  in  the  latter 
than  in  the  former;  for  it  is  more  particularly  necessary  that  bills  of 
exchange,  which  are  daily  circulated  from  hand  to  hand,  should  be  pre- 
served with  greater  purity  than  deeds,  which  do  not  pass  in  circulation. 
It  would  be  extremely  dangerous  to  permit  the  party  to  recover  on  a  bill 
as  it  was  originally  drawn  after  an  attempt  to  commit  a  fraud,  by  accele- 
rating the  time  of  payment.  For  these  reasons,  therefore,  I  concur  in 
opinion  with  my  lord. 

BuLLER,  J. — ^In  a  case  circumstanced  as  the  present  is,  in  which  it  is 
apparent,  as  found,  and  has  been  proved  beyond  all  doubt,  that  the  bill 
of  exchange  in  question  was  given  for  a  full  and  valuable  consideration, 
that  the  plaintifb  are  honest  and  innocent  holders  of  it,  and  that  the  de- 
fendant has  the  amount  of  the  bill  in  his  hands,  it  is  astonishing  to  me 
that  a  jury  of  merchants  should  hesitate  a  moment  in  finding  a  verdict 
generally  for  the  plaintiffs,  more  especially  as  I  understand  it  was  left  to 
them  by  the  Chief  Justice  to  read  the  bill  as  it  undoubtedly  was  drawn, 
and  by  that  mean  to  put  an  end  to  the  question  at  once.  It  was  rightly 
80  left  to  the  jury  by  his  lordship;  for  that  was  the  furtherance  of  the 
justice  of  the  case,  and  it  tended  to  prevent  expense,  litigation,  and  de- 
lay, which  are  death  to  trade.  That  the  defendant  cannot  be  suffered  to 
pocket  the  money  for  which  this  bill  was  drawn,  or  to  enable  the  drawer 
to  do  80,  but  that  sooner  or  later,  provided  a  bankruptcy  do  not  inter- 
vene, it  must  bo  paid,  I  presume  no  man  will  doubt.  The  drawer  has 
received  the  value,  the  plaintiffs  have  paid  it,  and  the  defendant  has  it  in 
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his  hands.  On  this  short  statement,  every  one  who  hears  me  must  an- 
ticipate me  in  saying,  that  the  defendant  must  pay  it.  Nay,  if  actual 
forgery  had  been  committed,  the  defendant  could  not  be  permitted  to 
retain  the  money;  he  must  not  get  £900  by  the  crime  of  another :  but, 
in  such  a  case^  I  agree  it  would  be  difficult  to  sustain  the  present  or  any 
action  for  the  money  till  something  farther  had  happened  than  has  yet 
been  done.  The  law,  proceeding  on  principles  of  public  policy,  has  wisely 
Baid,  That  where  a  case  amounts  to  felony,  you  shall  not  recover  against 
the  felon  in  a  civil  action;  but  that  rule  does  not  ^appear  by  any  r«^oi-i 
printed  authority  to  have  been  extended  beyond  actions  of  tres-  L  -I 
pafis  or  tort,  in  which  it  is  said  that  the  trespass  is  merged  in  the  felony. 
This  is  a  rule  of  law  calculated  to  bring  offenders  to  justice.  But  whe- 
ther that  rule  extend  to  any  case  after  the  offender  is  brought  to  justice, 
or  whether  at  any  time  it  may  be  resorted  to  in  an  action  between  per- 
sons guilty  of  no  crime,  are  questions  upon  which  I  have  formed  no 
opinion,  because  this  case  does  not  require  it.  Upon  this  special  verdict 
there  is  no  foundation  for  saying,  that  any  one  has  been  guilty  of  forgery, 
nor  even  of  a  fraud,  as  it  strikes  my  mind.  Fraud  or  felony  is  not  to 
be  presumed;  and  unless  it  be  found  by  the  jury,  the  Court  cannot  imply 
it.  Minet  v.  Gibson  is  a  most  decisive  authority  for  that  proposition,  if 
any  be  wanted;  and  I  do  not  think  there  is  any  foundation  for  the  dis- 
tinction attempted  to  be  taken  between  that  case  and  the  present.  It 
has  been  contended  that  the  party  there  recovered,  because  the  nature  of 
the  obligation  was  not  altered;  but  the  determination  did  not  proceed 
entirely  on  that  ground,  but  on  this,  that  according  to  the  true  intent 
and  meaning  of  the  parties,  the  bill  was  intended  to  be  made  payable  to 
bearer :  so  here  the  plaintiffs  do  not  attempt  to  enforce  the  contract  con- 
trary to  the  terms  of  it,  but  according  to  that  form  by  which  the  defend- 
ant originally  consented  to  be  bound,  as  stated  in  the  second  count. 

The  special  verdict  finds  that  Peel  and  Co.,  on  the  26th  of  March, 
1788,  drew  a  bill  of  exchange  on  the  defendant  for  ;;8974  10s,,  payable 
to  Wilkinson  and  Co. ;  which  bill,  as  the  same  has  been  altered,  accepted, 
and  written  upon,  is  set  out  in  base  verba.  Upon  the  fac-simile  copy  of 
the  bill  set  out  in  the  verdict,  there  appears  to  be  a  blot  over  the  date ; 
and  the  jury  have  thought  fit  to  read  it,  as  it  now  stands,  the  20th.  I 
must  confess  I  should  never  have  read  it  so;  for  seeing  that  there  was 
something  above  the  figure  0,  that  is  the  last  reading  which  I  should 
have  given  to  it.  I  should  have  said  on  the  face  of  the  bill,  this  must 
have  been  either  a  6  or  an  8 ;  it  could  not  have  been  8,  because  the  0  is 
as  high  as  the  2,  and  therefore  it  must  be  a  6 :  but  the  jury  have  found 
no  difficulty  in  saying  it  was  a  0;  and  I  will  examine  presently  whether 
there  be  any  objection  to  let  it  remain  as  a  0.  The  *  verdict  fur-  r»gQQ-i 
iher  finds,  that  the  defendant,  before  any  alteration  of  the  bill,  ^  -< 
accepted  it;  and  Wilkinson  and  Co.  indorsed  it  to  the  plaintiffs,  who  paid 
a  valuable  consideration  for  it.  Then  it  is  stated,  that  whilst  the  bill 
was  in  the  hands  of  Wilkinson  and  Cooke,  the  date,  without  the  autho- 
rity of  the  defendant,  was  altered  by  persons  unknown,  from  the  26th 
to  the  20th  of  March.  They  further  find  that  the  words  23d  of  June 
were  inserted  at  the  top  of  the  bill|  to  mark  that  the  bill  would  then 
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become  due;  and  that  the  alteration  and  the  blot  were  on  the  bill  when 
it  was  delivered  to  the  plaintiffs. 

This  is  the  full  substance  of  the  special  verdict;  and  there  is  neither 
forgery,  felony,  nor  fraud,  found  or  supposed  by  the  jury;  we  therefore 
can  neither  intend  nor  infer  it.  The  verdict  amounts  only  to  saying 
there  is  a  blot  on  the  bill,  but  how  it  came  there  we  don't  know;  and 
we  beg  to  ask  the  Court,  Whether  the  circumstance  of  a  blot  being  on 
the  bill,  which  we  cannot  account  for,  makes  the  bill  void  ?  Provided  I 
have  accurately  stated  the  question,  surely  such  a  verdict  is  without  pre- 
cedent. Suppose  a  child  had  torn  out  a  bit  of  the  bill  on  which  the  top 
of  the  6  was  written,  is  the  holder  of  the  bill  to  lose  his  £974,  or  is  the 
defendant  to  get  J8974  by  such  an  accident?  But  to  decide  whether  I 
have  accurately  stated  the  question  in  the  cause,  it  is  necessary  to  examine 
the  words  of  the  special  verdict  minutely,  and  by  degrees.  The  jury 
have  said,  that  the  bill  was  altered.  The  word  altered  may  raise  a  sus- 
picion and  alarm  in  our  minds;  but  let  not  our  judgment  be  run  away 
with  by  a  word,  without  examining  the  true  sense  and  meaning  of  it  as 
it  is  used  in  the  place  where  we  find  it.  How  was  it  altered,  what  is  the 
alteration,  when  was  it  made,  and  for  what  purpose?  The  jury  have 
said  it  was  altered  by  means  of  putting  a  blot  over  the  date;  but  by 
whom  or  when  that  was  done  we  don't  know,  further  than  that  it  was 
done  whilst  the  bill  was  in  the  possession  of  Wilkinson  and  Cooke;  but 
we  do  not  find  that  it  was  done  for  any  bad  purpose,  or  with  any  im- 
proper view  whatever.  Upon  this  finding,  the  Court  are  bound  to  say 
it  was  done  innocently.  But  the  jury  have  also  said,  that  «June  23d'' 
was  inserted  at  the  top  of  the  bill  to  mark  when  the  bill  would  become 
due.  When  and  by  whom  was  that  done?  The  jury  have  not  said  one 
r»6831  ^^^^  ^^^^  **'^®  subject.  Was  that  done  even  during  any  part 
I-  -I  of  the  time  whilst  the  bill  was  in  the  possession  of  Wilkinson 
and  Cooke?  No.  It  is  consistent  with  the  finding,  that  the  plaintiffs, 
who  are  found  to  be  bond,  fide  holders  of  the  bill,  upon  reading  the  date 
.  to  be  the  20th,  and  calculating  the  time  which  it  had  to  run  from  that 
date,  put  down  « June  23d"  with  the  most  perfect  innocence.  If  the 
bill  had  been  originally  dated  on  the  20th,  the  23d  June  would  have 
been  the  true  time  of  payment.  But  admitting  that  a  wrong  date  had 
been  put  down,  as  denoting  the  time  of  payment,  is  there  any  case  or 
authority  which  says  that  that  circumstance  shall  render  the  bill  voidf 
Every  bill  which  has  been  negotiated  within  the  memory  of  man  is 
marked  by  some  holder  or  another  with  the  day  when  it  will  become  or 
is  supposed  to  become  due.  That,  in  some  sense  of  the  word,  is  an  altera*- 
tion ;  for  it  makes  an  addition  to  the  bill  which  was  not  there  when  it 
was  drawn  or  accepted.  But  was  it  done  fraudulently  ?  The  answer 
is.  It  was  not,  and  therefore  it  is  of  no  avail.  So  here  the  jury  have 
not  said  it  was  done  fraudulently;  and  therefore  it  affords  no  objection. 
When  the  jury  have  stated  what  the  alteration  is,  and  how  it  was  made, 
namely,  by  making  a  blot,  and  have  fixed  no  sinister  or  improper  motive 
for  so  doing,  it  is  the  same  as  if  they  had  said  only,  «  Here  is  a  blot  on 
the  bill."  Suppose  the  jury  had  said  in  a  few  words,  that  this  bill  wais 
drawui  indorsed;  and  accepted  by  the  defendant,  as  the  plaintiff  allege, 
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but  here  is  a  blot  upon  it  which  makes  the  date  look  like  the  20th  in- 
stead of  the  26th  ;  the  true  answer  would  have  been,  Blot  out  the  blot 
bj  your  own  understanding  and  conviction^  and  pronounce  your  verdict 
according  to  the  truth  of  the  case.  It  was  nobly  said  in  another  place, 
(I  heard  it  with  pleasure,  and  thought  it  becoming  the  dignity  of  the 
person  who  pronounced  it,  and  the  place  in  which  it  was  pronounced,) 
«That  the  law  is  best  applied  when  it  is  subservient  to  the  honesty  of 
the  case;  and  if  there  be  any  rule  of  law  which  says  you  cannot  recover 
on  any  instrument  but  according  to  the  terms  of  it,  forlorn  would  bo  the 
case  of  plainti£&.  By  the  temperate  rules  of  law  we  must  square  our 
conduct/'  The  honesty  of  the  plaintiff's  case  has  been  questioned  by 
no  one;  and  therefore  I  should  imagine  the  wishes  of  us  all  *would  r^z^g^-i 
have  been  in  favour  of  their  claim,  provided  we  are  not  bound  ^  J 
down  by  some  stubborn  rule  of  law  to  decide  against  them.  Here,  again, 
I  must  beg  leave  to  resort  to  what  was  forcibly  said  in  another  place, 
upon  a  similar  subject,  and  which  I  shall  do  as  nearly  in  the  words 
which  passed  at  the  time  as  I  can, — ^because  they  carried  conviction  to 
my  mind, — because  they  contain  my  exact  sentiments, — and  because 
they  are  more  emphatical  than  any  which  I  could  substitute  in  the  place 
of  them.  «The  question  (it  was  said)  is.  Whether  there  be  any  rule  of 
law  so  reluctant  that  it  will  not  recede  from  words  to  enforce  the  inten- 
tion of  the  parties?  I  believe  there  is  no  such  rule.  For  half  a  century 
there  have  been  various  cases  which  have  left  the  question  of  forgery 
untouched.  If  a  bill  be  forged,  the  acceptor  is  bound."  Speaking  of 
the  case  of  Stone  v.  Freeland,  it  was  said,  <<  If  any  one  say  that  case  is 
not  law,  let  him  show  why  it  is  not  so.  Judges  can  only  look  to  former 
decisions.  This  has  been  a  rule  in  the  commercial  world  above  twenty 
years." 

This  reasoning  seems  to  me  to  be  sound  and  decisive,  if  it  apply  to 
the  present  case ;  and  to  prove  that  it  does  apply,  I  need  only  quote  the 
case  mentioned  at  the  bar,  of  Price  v.  Shute,  reported  in  Beawe's  Lex 
Mercat.  tit.  Bill  of  Exchange,  pi.  222,  and  Moll.  109.  There  a  bill 
was  payable  1st  January,  and  the  person  to  whom  it  was  directed 
accepted  it  to  pay  on  the  first  of  March,  with  which  the  servant  returned 
to  his  master,  who,  perceiving  this  enlarged  acceptance,  struck  out  the 
first  of  March,  and  put  in  the  first  of  January,  and  at  that  time  sent  the 
bill  for  payment,  which  the  acceptor  refused ;  whereupon  the  possessor 
struck  out  the  first  of  January  and  inserted  the  first  of  March  again.  In 
an  action  brought  on  this  bill  the  question  was.  Whether  these  alterations 
did  not  destroy  the  bill  ?  and  ruled  by  Lord  C.  J.  Pemberton  that  they 
did  not.  Now,  on  reading  this  case,  I  cannot  consider  it  in  any  other 
light  than  as  an  action  brought  against  the  acceptor ;  for  it  only  states 
what  passed  between  those  parties.  Here  then  is  a  rule  which  has  pre- 
vailed in  the  commercial  world  for  110  years ;  it  stands  uncontradicted 
and  unimpeached  ;  it  was  decided  by  great  authority ;  and,  as  I  take  it, 
on  deliberation.  For  when  it  is  said  to  have  been  in  B.  R.  that  must 
^either  have  been  in  this  Court,  or  on  a  case  saved  by  Ch.  J.  PICQQ5-1 
Pemberton  for  his  own  opinion ;  which  was  a  common  way  of  ^  -^ 
proceeding  in  those  days.     In  that  case  the  term  alteration  is  used;  and 
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therefore  we  need  not  be  frightened  or  alarmed  at  that  word.    The  efieet 
of  the  alteration  was  to  accelerate  the  payment }  so  it  is  here.     Bat  in 
one  respect  that  case  goes  beyond  the  present^  for  there  the  alteration 
was  made  by  the  plaintiff  himself;  here  it  was  not     It  is  true  in  that 
case,  when  the  plaintiff  found  he  could  not  receive  the  money  on  the  ^reA 
of  January,  he  altered  it  back  to  the  first  of  March :  but  if  the  first 
alteration  vitiated  the  bill,  no  subsequent  alteration  could  set  it  np 
against  the  acceptor  without  his  consent.     Here  the  plaintifb  have  not 
re-altered  the  bill ;  but  they  have  acted  a  more  honest  part ;  they  have 
left  the  bill  as  it  was  to  speak  for  itself;  but  they  have  treated  it  as  a 
bill  of  the  26th  of  March ;  they  have  proved  that  was  a  bill  of  the  26th 
of  March;  they  demanded  payment  according  to  that  date;    and  the 
jury  having  found  all  these  facts  to  be  true :  and  it  is  material  to  consi- 
der what  was  the  issue  joined  between  the  parties;  for  there  is  a  great 
deal  of  difference  between  the  plea  of  non  est  factum  and  the  present: 
here  the  question  is,  Whether  the  drawer  made  such  a  bill,  and  whether 
the  defendant  accepted  it  ?  and  this  is  found  by  the  jury.     Then  the 
case  of  Price  v.  Shute,  in  sense  and  substance,  is  a  direct  authority  in 
point  wiih  the  present ;  though  it  vary  in  a  minute  and  immaterial  cir- 
cumstance.    The  plaintiffs,  in  treating  the  bill,  and  making  a  demand 
as  they  have  done,  seem  to  have  followed  the  sober  advice  and  directions 
given  by  Beawes  in  pi.  190,  where  he  says,  «  He  that  is  possessor  of  a 
bill,  which  only  says  pay,  without  mentioning  the  time  when,  or  that  is 
without  a  date,  or  not  clearly  and  legibly  written,  payable  some  time 
after  date,  &o.,  so  that  the  certain  and  precise  time  of  payment  cannot 
be  calculated  or  known,  must  be  very  circumspect,  and  demand  the 
money  whenever  there  is  any  probable  appearance  of  the  time  being 
completed  that  was  intended  for  its  payment;  or  that  he  can  demonstrate  - 
any  circumstance  that  may  determine  it,  or  make  it  likely  when  it  shall 
be  paid.     It  is  impossible  that  this  writer  could  have  supposed  that  the 
r*(^fi81  ^^^^  ^^  rendered  void  by  any  blot,  obliteration,  *or  erasure  ;  on 
^        J  the  contrary,  he  tells  you,  that  it  must  be  demanded  in  time,  and 
that  you  may  make  out  by  circumstances  or  other  evidence  when  it  was, 
or  was  likely  to  be,  payable.     That  has  been  made  out  by  evidence  in 
the  present  case.     Upon  this  head  I  shall  only  add  one  authority  more, 
which  is  Carth.  460^  where  a  bill  was  accepted  after  a  day  of  payment 
was  elapsed.     It  was  objected  :  that  it  was  impossible  in  such  a  case  for 
the  defendant  to  pay  according  to  the  tenor  of  the  bill,  and  therefore  the 
declaration  was  bad;  but  the  Court  held  it  good,  and  said  the  effect  of 
the  bill  was  the  payment  of  the  money,  and  not  the  day  of  payment. 
So  here  the  defendant,  having  accepted  this  bill,  whatever  may  be  the 
construction  i|^  to  the  date,  must  pay  the  money.     I  hold  that  in  this 
case  there  is  no  fraud,  either  expressed  or  implied ;  and  that  as  the 
plaintiffs  have  proved  that  they  gave  a  valuable  consideration  for  the  bill, 
and  that  it  was  indorsed  to  them  by  those  through  whose  hands  it  passed, 
their  case  is  open  to  no  objection  whatever.     But  I  will  suppose  for  a 
moment,  through  the  case  do  not  warrant  it,  that  Wilkinson  and  Cooke 
did  mean  a  fraud ;  still  I  am  of  opinion  that  would  not  affect  the  case 
between  the  plaintiffs  and  the  defendant.    It  is  a  common  saying  in  our 
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law  books,  that  fraud  vitiates  everything.  I  do  not  quarrel  with  the 
phrase,  or  mean  in  the  smallest  degree  to  impeach  the  various  cases 
which  have  been  founded  on  the  proof  of  fraud.  But  still  we  must 
recollect,  that  the  principle  which  I  have  mentioned  is  always  applied 
ad  hominem.  He  who  is  guilty  of  a  fraud  shall  never  be  permitted  to 
avail  himself  of  it;  and  if  a  contract  founded  in  fraud  be  questioned 
between  the  parties  to  that  contract,  I  agree,  that  as  against  the  person 
who  has  committed  the  Iraud,  and  who  endeavours  to  avail  himself  of 
it,  the  contract  shall  be  considered  as  null  and  void.  But  there  is  no 
case  in  which  a  fraud  intended  by  one  man  shall  overturn  a  fair  and 
bona  fide  contract  between  two  others.  Even  as  between  the  parties 
themselves,  we  must  not  forget  the  figurative  language  of  Lord  C.  J. 
Wilmot,  who  said,  <  That  the  statute  law  is  like  a  tyrant ;  where  he 
comes  he  makes  all  void  :  but  the  common  law  is  like  a  nursing  father, 
and  makes  void  only  that  part  where  the  fault  is,  and  preserves  the  rest.' " 
2  Wils.  351.  If  an  alteration  be  made  to  effect  *a  fraud,  the  r^^poir-i 
alteration  shall  be  laid  out  of  the  question ;  but  still  the  contract  *-  -^ 
shall  exist  to  its  original  and  honest  purpose,  and  shall  be  carried  into 
execution  as  if  the  fraud  had  never  existed.  A  case  somewhat  similar 
to  this  is  to  be  found  in  the  book  which  I  have  before  quoted,  and  which, 
though  not  a  binding  legal  authority,  yet,  where  its  propositions  are 
founded  on  practice  and  good  sense,  is  deserving  of  some  attention. 
Beawes,  tit.  Bill  of  Exchange,  pi.  132,  says.  Where  the  possessor  of  a 
bill  payable  to  his  order  fails,  and  to  defraud  his  creditors  indorses  it  to 
another,  who  negotiates  it,  and  efiectually  receives  the  valae,  indorsing 
it  again  to  a  third,  &c.,  and  though  the  creditors  having  discovered  the 
fraud  oppose  it,  yet  the  acceptant  must  pay  it  to  him  who  comes  to 
receive  it,  on  proof  that  he  paid  the  real  value  for  it. 

But  it  has  been  contended,  that  there  is  an  analogy  between  bills  of 
exchange  and  deeds,  and  that  in  the  case  of  deeds  any  erasure  or  altera- 
tion will  avoid  the  deed.  In  answer  to  this,  first,  I  deny  the  analogy 
between  bills  of  exchange  and  deeds ;  and  there  is  no  authority  to  sup- 
port it.  In  the  case  of  deeds,  there  must  be  a  pro/ert ;  and  as  we 
learn  from  10  Co.  92  b,  in  ancient  times  the  Judges  pronounced  upon 
view  of  the  deed,  though  Lord  Coke  says  that  practice  was  afterwards 
altered.  But  there  never  is  a  pro/ert  of  a  bill  of  exchange  :  the  Judges 
cannot  determine  on  a  view  of  that;  but  it  must  be  left  to  a  jury  to  de- 
cide upon  the  whole  of  the  evidence,  according  to  the  truth  of  the  case. 
Again,  in  the  case  of  joint  and  several  bonds,  the  objection  was  founded 
on  its  being  a  substantial  injury  to  the  defendant;  for  if  it  were  con- 
sidered as  a  sole  bond,  the  defendant  would  be  answerable  for  the  whole 
debt :  but  if  it  were  a  joint  bond,  he  would  be  liable  to  only  half,  or 
other  proportionable  part  of  it.  So  far  in  those  days  did  the  Court 
look  into  the  equity  of  the  case;  but  the  blot  on  this  bill  is  no  injury 
to  the  defendant;  he  is  not  liable  to  pay  till  the  bill  became  due, 
computing  the  time  from  the  original  date ;  then  he  must  pay  it ;  he 
alone  is  liable;  and  he  never  can  be  charged  a  second  time  on  the  bill. 
2dly,  It  is  not  universally  true  that  a  deed  is  destroyed  by  an  alteration, 
or  by  tearing  off  the  seal.    In  Palm.  403,  a  deed  which  had  erasures  in 
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r*fift81  **'  *°^  ^^^^  which  the  seal  was  torn,  was  held  •good;  it  appear- 
L  -I  ing  that  the  seal  was  torn  off  hy  a  little  boy.  So  in  any  case 
where  the  seal  is  torn  off  hy  accident  after  plea  pleaded,  as  appears  by 
the  case  quoted  by  the  plaintiffs'  coansel;  and  in  these  days,  I  think 
even  if  the  seal  were  torn  off  before  the  action  brought,  there  would  be 
no  difficulty  in  framing  a  declaration  which  would  obviate  every  doubt 
upon  that  point  by  stating  the  truth  of  the  case.  The  difficulty  which 
arose  in  the  old  cases,  depended  very  much  on  the  technical  forms  of 
pleading  applicable  to  deeds  alone'.  The  plaintiff  made  a  pro/ert  of  the 
deed  under  seal  which  he  still  must  do,  unless  he  can  allege  a  sufficient 
ground  for  excusing  it :  when  that  is  done  the  deed  or  the  pro/ert  must 
agree  with  that  stated  in  the  declaration,  or  the  plaintiff  fails;  but  a 
pro/ert  of  a  deed  without  a  seal  will  not  support  the  allegation  of  a  deed 
with  a  seal.  For  these  reasons  I  am  of  opinion  that  the  plaintiffs  are 
entitled  to  judgment  on  the  second  count,  which  is  drawn  upon  the  bill, 
stating  it  to  bear  date  the  26th  March. 

But  supposing  there  could  be  any  doubt  on  this  part  of  the  case,  I  am 
also  of  opinion  that  the  plaintiffs  are  entitled  to  their  judgment  on  either 
of  the  two  counts  for  money  paid,  or  for  money  had  and  received.  Here 
it  is  material  to  recall  to  our  minds  the  facts  found  by  the  verdict.  The 
bill  produced  to  the  jury  was  drawn  for  value  and  was  accepted  by  the 
defendant.  He  is  not  found  to  have  no  effects  of  the  drawer's  in  his 
hands ;  and  his  accepting  the  bill  imports,  and  is  at  the  least  prim&  facie 
evidence  that  he  had ;  and  on  this  verdict  he  must  be  taken  to  have  the 
amount  in  his  hands.  In  Burr.  1675,  Aston,  J.,  said,  it  is  an  admission 
of  effects.  By  his  acceptance  he  gave  faith  to  the  bill ;  and  the  plain- 
tiffs giving  credit  to  that  fact  have  actually  paid  the  value  of  the  bill  on 
receiving  it.  On  this  case  the  money  paid  by  the  plaintiffs  is  money 
paid  for  the  use  of  the  defendant ;  for  the  money  was  advanced  on  the 
credit  of  the  defendant,  and  in  consequence  of  his  undertaking  to  pay 
the  bill.  Again,  the  money  in  the  defendant's  hands  is  so  much  money 
received  by  him  for  the  use  of  the  plaintiffs,  who  were  holders  of  the 
bill  when  it  became  due.  The  defendant  has  got  that  money  in  his 
pocket,  which  in  justice  and  conscience  the  plaintiffs  ought  to  have,  and 
r*fiftft1  *^^-^?f^'®  *they  are  entitled  to  recover  it  in  action  for  money  had 
L        J  and  received. 

In  answer  to  this  it  was  in  the  last  Term  suggested  for  consideration, 
Whether  this  bill  after  the  alteration  were  not  a  chose  in  action,  which 
could  not  be  assigned  ?  It  is  laid  down  in  our  old  books,  that  for  avoid- 
ing maintenance  a  chose  in  action  cannot  be  assigned,  or  granted  over  to 
another.  Co.  Lit.  214,  a,  266,  a,  2  B^U.  45, 1.  40.  The  good  sense  of 
that  rule  seems  to  me  to  be  very  questionable ;  and  in  early  as  well  as 
modern  times  it  has  been  so  explained  away  that  it  remains  at  most  only 
an  objection  to  the  form  of  the  action  in  any  case.  In  2  Rol.  Abr.  45 
and  46,  it  is  admitted  that  an  obligation  or  other  deed  may  be  granted, 
so  that  the  writing  passes ;  but  it  is  said  that  the  grantee  cannot  sue  for 
it  in  his  own  name.  If  a  third  person  be  permitted  to  acquire  the 
interest  in  a  thing,  whether  he  is  to  bring  the  action  in  his  own  name  or 
in  the  name  of  the  grantor,  does  not  seem  to  me  to  affect  the  question  of 


BILLS    OF    SXOHANOE.  475 

maintenanoe.  It  is  oarioas,  and  not  altogether  useless,  to  see  how  the 
doctrine  of  maintenance  has  from  time  to  time  been  received  in  West- 
minster Hall.  At  one  time,  not  only  he  who  laid  out  money  to  assist 
another  in  his  cause,  but  he  that  by  his  friendship  or  interest  saved  him 
an  expense  which  he  would  otherwise  be  put  to  was  held  guilty  of  main- 
tenance. Bro.  tit.  Maintenanoe,  7,  14,  17,  &c.  Nay,  if  he  officiously 
gave  evidence,  it  was  maintenance;  so  that  he  must  have  had  a  subpoena, 
or  suppress  the  truth.  That  such  doctrine,  repugnant  to  every  honest 
feeling  of  the  human  heart,  should  be  soon  laid  aside,  must  be  expected. 
Accordingly  a  variety  of  exceptions  were  soon  made;  and,  amongst 
others,  it  was  held.  That  if  a  person  has  any  interest  in  the  thing  in  dis- 
pute, though  on  contingency  only,  he  may  lawfully  maintain  an  action 
on  it ;  2  Roll.  Abr.  115 ;  but  in  the  midst  of  all  these  doctrines  on 
maintenance,  there  was  one  case  in  which  the  Courts  of  law  allowed  of 
an  assignment  of  a  chose  in  action,  and  that  was  in  the  case  of  the 
Grown ;  for  the  Courts  did  not  feel  themselves  bold  enough  to  tie  up 
the  property  of  the  Crown,  or  to  prevent  that  from  being  transferred.  3 
Leon.  198, 2  Cro.  180.  Courts  of  equity  from  the  earliest  times  thought 
the  doctrine  too  absurd  for  them  to  adopt ;  and  therefore  *they  r«fiQ/\-| 
always  acted  in  direct  contradiction  to  it ;  and  we  shall  soon  see  ^  -■ 
that  Courts  of  law  also  altered  their  language  on  the  subject  very  much. 
In  12  Mod.  554,  the  Court  speaks  of  an  assignment  of  an  apprentice,  or 
an  assignment  of  a  bond,  as  things  which  are  good  between  the  parties, 
and  to  which  they  must  give  their  sanction,  and  act  upon.  So  an  assign- 
ment of  a  chose  in  action  has  always  been  held  a  good  consideration  for  a 
promise.  It  was  so  in  1  Rol  Abr.  29,  Sid.  212,  and  T.  Jones,  222 ;  and, 
lastly,  by  all  the  judges  of  England,  in  Mouldsdalo  v.  Birchall,  2  Black. 
820,  though  the  debt  assigned  was  uncertain.  After  these  cases,  we  may 
venture  to  say  that  the  maxim  was  a  bad  one,  and  that  it  proceeded  on 
a  foundation  which  fails.  But  still  it  must  be  admitted,  that  though  the 
Courts  of  law  have  gone  the  length  of  taking  notice  of  assignments  of 
choses  in  action,  and  of  acting  upon  them,  yet  in  many  cases  they  have 
adhered  to  the  former  objection,  that  the  action  shall  be  brought  in  the 
name  of  the  assigner,  and  not  in  the  name  of  the  assignee.  I  see  no 
use  or  convenience  in  preserving  that  shadow  when  the  substance  is  gone ; 
and  that  it  is  merely  a  shadow,  is  apparent  from  the  later  cases,  in 
which  the  Court  have  taken  care  that  it  shall  never  work  injustice.  In 
Bottomley  v.  Brook,  C.  B.  Mich.  22  George  III.,  1  T.  R.  621,  which 
was  debt  on  bond,  the  defendant  pleaded  that  the  bond  was  given  for 
securing  j6103  lent  to  the  defendant  by  E.  Chancellor,  and  was  given 
by  her  direction  in  trust  for  her,  and  that  E.  Chancellor  was  indebted  to 
the  defendant  in  more  money.  To  this  plea  there  was  a  demurrer, 
which  was  withdrawn  by  the  advice  of  the  Court.  In  Rudge  v.  Birch, 
K.  B.  Mich.  25  George  III.,  1  T.  R.  622,  on  the  same  pleadings  there 
was  judgment  for  the  defendant.  And  in  Winch  v.  Keeley,  K.  B.  Hil. 
27  Geo.  III.,  1  T.  R.  619,  where  the  obligee  assigned  over  a  bond,  and 
afterwards  became  a  bankrupt,  the  Court  held  that  he  might  notwith- 
standing maintain  the  action.  Mr.  J.  Ashhurst  said,  «  It  is  true  that 
formerly  Courts  of  law  did  not  take  notice  of  an  equity  or  a  trust :  but 
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of  late  years,  as  it  has  been  found  productive  of  great  expense  to  send 
the  parties  to  the  other  side  of  the  Hall,  wherever  this  Court  have  seen 
that  the  justice  of  the  case  has  been  clearly  with  the  plaintiff,  they  have 
r*fiQn  °°*  turned  him  round  upon  this  objection.  *Then  if  this  Court 
I-  J  will  take  notice  of  a  trust,  why  should  they  not  of  an  equity  f 
It  is  certainly  true  that  a  chose  in  action  cannot  strictly  be  assigned ; 
but  this  Court  will  take  notice  of  a  trust,  and  see  who  is  beneficially 
interested." 

But  admitting  that  on  account  of  this  quaint  maxim  there  may  still  be 
some  cases  in  which  an  action  cannot  be  maintained  by  an  assignee  of  a 
chose  in  action  in  his  own  name,  it  remains  to  be  considered,  whether 
that  objection  ever  did  hold  or  ever  can  hold  in  the  case  of  a  mercantile 
instrument  or  transaction.     The  law-merchant  is  a  system  of  equity, 
founded  on  the  rules  of  equity,  and  governed  in  all  its  parts  by  plain 
justice  and  good  faith.     In  Pillans  v.  Van  Mierop,  Lord  Mansfield  said. 
If  a  man  agree  to  do  what  if  finally  executed  would  make  him  liable,  as 
in  a  Court  of  Equity,  so  in  mercantile  transactions  the  law  looks  on  the 
act  as  done.     I  can  find  no  instance  in  which  the  objection  has  prevailed 
in  a  mercantile  case ;  and  in  the  two  instances  most  universally  in  use,  it 
undoubtedly  does  not  hold  ;  that  is,  in  the  cases  of  bills  of  exchange,  and 
policies  of  insurance.     The  first  is  the  present  case ;  and  bills  are  assign- 
able by  the  custom  of  merchants :  so  in  the  case  of  policies  of  insurance, 
till  the  late  act  was  made,  requiring  that  the  name  of  the  person  inter- 
ested should  be  inserted  in  the  policy,  the  constant  course  was  to  make 
the  policy  in  the  name  of  the  broker ;  and  yet  the  owner  of  the  goods 
maintained  an  action  upon  it.     Circulation  and  the  transfer  of  property 
are  the  life  and  soul  of  trade,  and  must  not  be  checked  in  any  instance. 
There  is  no  reason  for  confining  the  power  of  assignment  to  the  two  in- 
struments which  I  have  mentioned ;  and  I  will  show  you  other  cases  in 
which  the  Court  have  allowed  it.     Ist,  In  Fenner  v.  Mears,  where  the 
defendant,  a  captain  of  an  East  Indiaman,  borrowed  £1,000  of  Cox,  and 
gave  two  respondentia  bonds,  and  signed  an  indorsement  on  the  back  of 
them,  acknowledging  that,  in  case  Cox  chose  to  assign  the  bonds,  he  held 
himself  bound  to  pay  them  to  the  assignees.     Cox  assigned  them  to  the 
plaintiff,  who  was  allowed  to  recover  the  amount  of  them  in  any  action 
for  money  had  and  received.     Be  Grey,  Ch.  J.,  in  disposing  of  the  motion 
for  a  new  trial,  said,  2  Bl.  Rep.  1272,  Respondentia  bonds  have  been 
r»6Q21  ^^^°^  essentially  necessary  for  carrying  ♦on  the  India  trade  ;  but 
L        -^  it  would  clog  these  securities,  and  be  productive  of  great  incon- 
venience, if  they  were  obliged  to  remain  in  the  hands  of  the  first  obligee. 
This  contract  is  therefore  devised  to  operate  upon  subsequent  assign- 
ments, and  amounts  to  a  declaration,  that  upon  such  assignment  the 
money  which  I  have  borrowed  shall  no  longer  be  the  money  of  A.,  bat 
of  B.  his  substitute.     The  plaintiff  is  certainly  entitled  to  the  money  in 
conscience ;  and  therefore  I  think  entitled  also  at  law  :  for  the  defendant 
has  promised  to  pay  any  person  who  is  entitled  to  the  money.     So  in  the 
present  case,  I  say  the  plaintiffs  are  in  conscience  entitled  to  the  money, 
and  the  defendant  has  promised  to  pay,  or,  which  is  the  same  thing,  is 
by  law  bound  to  pay  the  money  to  any  person  who  is  entitled. 
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The  very  nature  and  foundation  of  an  action  for  money  had  and  re- 
^ceived  is^  that  the  plaintiff  is  in  conscience  entitled  to  the  money ;  and 
on  that  ground  it  has  been  repeatedly  said  to  be  a  bill  in  equity.  We 
all  remember  the  sound  and  manly  opinion  given  by  my  Lord  Chief 
Justice  here  in  the  beginning  of  the  last  term,  on  a  motion  made  by  Mr. 
Bearcroft  for  a  new  trial,  wherein  he  said,  if  he  found  justice  and  honesty 
on  the  side  of  a  plaintiff  here,  he  would  never  turn  him  round,  in  order 
to  give  him  the  chance  of  getting  justice  elsewhere. 

2dly,  In  the  case  of  Clarke  v.  Adair,  4  Geo.  III.,  Debray,  an  officer, 
drew  a  bill  on  the  agent  of  a  regilnent  payable  out  of  the  first  money 
which  should  become  due  to  him  on  account  of  arrears  or  non-effective 
money.  Adair  did  not  accept  the  bill,  but  marked  it  in  his  book; 
and  promised  to  pay  when  effects  came  to  hand.  Debray  died  before  the 
bill  was  paid,  and  the  administratrix  brought  an  action  against  Adair  for 
money  had  and  received.  It  was  allowed  by  all  parties  that  this  was  not 
a  bill  within  the  custom  of  merchants :  but  Lord  Mansfield  said  that  it 
is  an  assignment  for  valuable  consideration,  with  notice  to  the  agent ;  and 
he  is  bound  to  pay  it.  He  said  he  remembered  a  case  in  Chancery,  where 
an  agent  under  the  like  circumstances  had  paid  the  money  to  the  admin- 
istrator, and  was  decreed  notwithstanding  to  pay  to  the  person  in  whose 
favour  the  bill  was  drawn.  3dly,  In  Israel  v.  Douglas,  C.  B.  East,  29 
Geo.  UL,  1  H.  Bl.  242,  A.  being  indebted  no  B.,  and  B.  in-  ^#093-, 
debted  to  C,  B.  gave  an  order  to  A.  to  pay  C.  the  money  due  *-  -^ 
from  A.  to  B. ;  whereupon  C.  lent  B.  a  further  sum,  and  the  order  was 
accepted  by  A.  On  the  refusal  of  A.  to  comply  with  the  order,  it  was 
held  that  C.  might  maintain  an  action  for  money  had  and  received  against 
him.  And  Mr.  J.  Heath  expressly  said,  he  thought  in  mercantile  trans- 
actions of  this  sort  such  an  undertaking  may  be  construed  to  make  a  man 
liable  for  money  had  and  received.  This  opinion  was  cited  with  appro- 
bation in  the  House  of  Lords,  in  Gibson  v.  Minet.  Lastly,  I  come  to 
the  case  of  Tatlock  v.  Harris,  3  M.  182,  in  which  Lord  Kenyon,  in  de- 
livering the  judgment  of  the  Court,  said,  <<  It  was  an  appropriation  of  so 
much  money  to  be  paid  to  the  person  who  should  become  the  holder  of 
the  bill.  We  consider  it  as  an  agreement  between  all  the  parties  to  ap- 
propriate so  much  property  to  be  carried  to  the  account  of  the  holder  of 
the  bill;  and  this  will  satisfy  the  justice  of  the  case,  without  infringing 
any  rule  of  law.''  All  these  cases  prove  that  the  remedy  shall  be  en- 
larged, if  necessary,  to  attain  the  justice  of  the  case ;  and  that  if  the 
plaintiff  has  justice  and  conscience  on  his  side,  and  the  defendant  has 
notice  only,  the  plaintiff  shall  recover  in  an  action  for  money  had  and 
received.  Let  us  not  be  less  liberal  than  our  predecessors,  and  even  we 
ourselves  have  been  on  former  occasions.  Let  us  recollect,  as  Lord  C.  J. 
Wilmot  said  in  the  case  I  have  alluded  to,  that  not  only  boni  judicu  est 
ampUarejunsdictianemy  but  arnpliare  justUiam  :  and  that  the  common 
law  of  the  land  is  the  birthright  of  the  subject,  under  which  we  are  bound 
to  administer  him  justice,  without  sending  to  his  writ  of  subpoena,  if  he 
can  make  that  justice  appear.  The  justice,  equity,  and  good  conscience 
of  the  case  of  these  plaintiffs  can  admit  of  no  question ;  neither  can  it  be 
doubted  but  that  the  defendant  has  got  the  money  which  the  plaintiffs 
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ought  to  receive.  For  these  reasons  I  am  of  opinion  that  the  phdntiffk 
are  entitled  to  judgment  on  either  of  these  three  counts  in  the  declaratioD, 
namely,  on  the  count  of  the  hill  of  exchange,  stating  the  date  to  be  the 
26th ;  or  on  the  count  for  money  paid ;  or  on  the  count  for  money  had 
and  received. 

Grose,  J. — ^The  only  question  in  this  case  is,  Whether  there 
r^RQin  *^PP^^^  ^^  ^^®  ^^^  0^  ^^^^  special  verdict  a  right  of  action  in 
L  -I  the  plainti£&  on  any  of  the  counts  ?  The  first  count  is  on  a  bill 
of  exchange  dated  the  20th  of  March  ;  but  there  being  no  proof  of  any 
bill  of  that  date,  there  is  clearly  an  end  of  that  count.  The  second  is  on 
a  bill  dated  the  26th  of  March ;  but  the  defendant  objects  to  the  plaio- 
tififs'  recovering  on  this  count  also,  because,  the  bill  having  been  altered 
while  it  was  in  the  hands  of  Wilkinson  and  Cooke,  it  is  not  the  same  bill 
as  that  which  was  accepted ;  and  that  is  the  true  and  only  question  in 
the  cause.  My  idea  is,  that  the  plaintiffs'  right  of  action,  as  stated  in 
this  count,  cannot  be  maintained  at  common  law,  but  is  supported  only 
on  the  custom  of  merchants,  which  permits  these  particular  choses  io 
action  to  be  transferred  from  one  person  to  another.  The  plaintiffs,  as 
indorsees,  in  order  to  recover  on  this  bill,  must  prove  the  acceptance  by 
the  defendant,  the  indorsement  from  Wilkinson  and  Cooke  to  them,  and 
that  this  was  the  bill  which  was  presented  when  it  became  due.  Now, 
has  all  this  been  proved  ?  The  bill  was  drawn  on  the  26th  of  March, 
payable  at  three  months'  date ;  the  defendant's  engagement  by  his  ac- 
ceptance was,  that  it  should  be  paid  when  it  became  due,  according  to 
that  date ;  but  afterwards  the  date  was  altered.  The  date  I  consider  as 
a  very  material  part  of  the  bill,  and  by  the  alteration  the  time  of  payment 
is  accelerated  several  days.  According  to  that  alteration,  the  payment 
was  demanded  on  the  23d  of  June,  which  shows  that  the  plaintiffs  con- 
sidered it  as  a  bill  drawn  the  20th  of  March.  Then  the  bill  which  was 
produced  in  evidence  to  the  jury  was  not  the  same  bill  which  was  drawn 
by  Peel  and  Co.  and  accepted  by  the  defendant ;  and  here  the  cases 
which  were  cited  at  the  bar  apply.  Pigott's  is  the  leading  case  ;  from 
that  I  collect,  that  when  a  deed  is  erased,  whereby  it  becomes  void,  the 
obligor  may  plead  non  est  factumf  and  give  the  matter  in  evidence,  be- 
cause at  the  time  of  plea  pleaded  it  was  not  his  deed ;  and  secondly,  That 
when  a  deed  is  altered  in  a  material  point  by  himself,  or  even  by  a 
stranger,  the  deed  thereby  becomes  void.  Now  the  effect  of  that  deter- 
mination is,  that  a  material  alteration  in  a  deed  causes  it  no  longer  to  be 
the  same  deed. 

Such  is  the  law  respecting  deeds;  but  it  is  said  that  that  law  does 
P^oQ^-1  '''not  extend  to  the  ease  of  a  bill  of  exchange.  Whether  it  do 
L  J  or  not  must  depend  on  the  principle  on  which  this  law  is  founded. 
The  policy  of  the  law  has  been  already  stated;  namely,  that  a  man  shall 
not  take  the  chance  of  committing  a  fraud,  and,  when  that  fraud  ia  de- 
tected, recover  on  the  instrument  as  it  was  originally  made.  In  such  a 
case  the  law  intervenes,  and  says,  That  the  deed  thus  altered  no  longer 
continues  the  same  deed ;  and  that  no  person  can  maintain  aU  action  upon 
it.  In  reading  that  and  the  other  cases  cited,  I  observe  that  it  is  nowhere 
said  that  the  deed  is  void  merely  because  it  is  the  case  of  a  deed,  but 
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because  it  is  not  the  sftine  deed.  A  deed  is  nothing  more  than  an  in- 
strument or  agreement  under  seal:  and  the  principle  of  those  cases  is, 
that  any  alteration  in  a  material  part  of  any  instrument  or  agreement 
avoids  it,  because  it  thereby  ceases  to  be  the  same  instrument;  and  this 
principle  is  founded  on  great  good  sense,  because  it  tends  to  prevent  the 
party  in  whose  favour  it  is  made  from  attempting  to  make  any  alteration 
in  it.  This  principle,  too,  appears  to  me  as  applicable  to  one  kind  of 
instruments  as  to  another;  but  it  has  been  contended  that  there  is  a  dif- 
ference between  an  alteration  of  bills  of  exchange  and  deeds;  but  I  think 
that  the  reason  of  the  rule  affects  the  former  more  strongly;  and  the 
alteration  of  them  should  be  more  penal  than  in  the  latter  case.  Sup- 
posing a  bill  of  exchange  were  drawn  for  J6100,  and  after  acceptance  the 
sum  was  altered  to  £1000;  it  is  not  pretended  that  the  acceptor  shall  bo 
liable  to  pay  the  J61000 ;  and  I  say  that  he  cannot  be  compelled  to  pay 
the  £100  according  to  his  acceptance  of  the  bill,  because  it  is  not  the 
same  bill.  So  if  the  name  of  the  payee  had  been  altered,  it  would  not 
have  continued  the  same  bill ;  and  the  alteration  in  every  respect  pre- 
vents the  instrument's  continuing  the  same,  as  well  when  applied  to  a 
bill  as  to  a  deed.  It  was  said  that  Pigott's  case  only  shows  to  what  time 
the  issue  relates :  but  it  goes  further,  and  shows,  that  if  the  instrument 
be  altered  at  any  time  before  plea  pleaded,  it  becomes  void.  It  is  true 
the  Court  will  inquire  to  what  time  the  issue  relates  in  both  cases.  Then 
to  what  time  does  the  issue  relate  here?  The  plaintiffs  in  this  case 
undertook  to  prove  everything  that  would  support  the  assumpsit  in  law, 
otherwise  the  assumpsit  *did  not  arise.  It  was  incumbent  on  r«^Qz>-i 
them  to  prove,  that  before  the  action  was  brought  this  identical  L  J 
bill,  which  was  produced  in  evidence  to  the  jury,  was  accepted  by  the 
defendant,  and  refused :  but  if  the  bill,  which  was  accepted  by  the  de- 
fendant, were  altered  before  it  was  presented  for  payment,  then  that 
identical  bill,  which  was  accepted  by  the  defendant,  was  not  presented 
iFor  payment;  the  defendant's  refusal  was  a  refusal  to  pay  another  instru- 
ment; and  therefore  the  plaintiffs  failed  in  proving  a  necessary  averment 
in  their  declaration.  If  the  bill  had  been  presented  and  refused  payment, 
and  it  had  been  altered  after  the  action  was  brought,  then  it  might  have 
been  like  the  case  mentioned  at  the  bar.  It  was  contended  at  the  bar, 
that  the  inquiry  before  the  jury  in  an  action  like  the  present  should  be. 
Whether  or  not  the  defendant  promised  to  pay  the  bill  at  the  time  of  his 
acceptance?  But  granting  that  he  did  so  promise,  that  alone  will  not 
make  him  liable,  unless  that  same  bill  were  afterwards  presented  to  him. 
I  will  not  repeat  the  observations  which  have  been  already  made  by  my 
lord  on  the  case  in  Molloy;  but  the  note  of  that  case  is  a  very  short  one, 
and  the  principle  of  it  is  not  set  forth  in  any  other  book,  nor  indeed  do 
the  facts  of  it  sufficiently  appear.  I  doubt  also  whether  it  was  a  deter- 
mination of  this  Court:  it  only  appears,  that  there  was  a  point  made  at 
Nisi  Prius,  but  not  that  it  was  afterwards  argued  here.  But  it  has  been 
said  that  a  decision  in  favour  of  the  plaintiffs  will  be  the  most  convenient 
one  for  the  commercial  world:  but  this  is  much  to  be  doubted;  for  if, 
after  an  alteration  of  this  kind,  it  be  competent  to  the  Court  to  inquire 
into  the  original  date  of  the  instrument,  it  will  also  be  competent  to  in- 
quire into  the  original  sum  and  the  original  payee,  after  they  had  been 
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altered^  which  would  create  mnch  cod  fusion,  and  open  a  door  to  fraud. 
Great  and  mischievous  neglects  have  already  crept  into  these  transac- 
tions ;  and  I  conceive,  that  keeping  a  strict  hand  over  the  holders  of  bills 
of  exchange,  to  prevent  any  attempts  to  alter  them,  may  be  attended 
with  many  good  effects,  and  cannot  be  productive  of  any  bad  conse- 
quences, because  the  party  who  has  paid  a  value  for  the  bill  may  have 
recourse  to  the  person  who  immediately  received  it  from  him. 
r*fiQ7n  ^^  these  grounds,  therefore,  I  am  of  opinion  that  the  *plain- 
L  -I  tiffs  cannot  recover  on  the  second  count.  Neither  do  I  think 
that  they  can  recover  on  the  general  counts,  because  it  is  not  stated  as  a 
fact  in  the  verdict  that  the  defendant  received  the  money,  the  value  of 
the  bill. 

Pjer  Cubiam.     Judgment  for  the  defendant. 

This  judgment  was  afterwards  affirmed  in  Exchequer  Chamber.  June 
6,  1793.     2  H.  Bl.  140. 

Lord  Chief  Justice  Eyre. — I  cannot  bring  myself  to  entertain  any 
doubt  on  this  case,  and  if  the  rest  of  the  Court  are  of  the  same  opinion, 
it  is  needless  to  put  the  parties  to  the  delay  and  expense  of  a  second 
argument.  When  it  is  admitted  that  the  alteration  of  a  deed  would 
vitiate  it,  the  point  seems  to  me  to  be  concluded;  for  by  the  custom  of 
merchants,  a  duty  arises  on  bills  of  exchange  from  the  operation  of  law, 
in  the  same  manner  as  a  duty  is  created  on  a  deed  by  the  act  of  the 
parties.  With  respect  to  the  argument  from  the  negotiability  of  bills  of 
exchange  and  their  passing  through  a  variety  of  hands,  the  inference  is 
directly  the  reverse  of  that  which  was  drawn  by  the  counsel  for  the  plain- 
tiff. There  are  no  witnesses  to  a  bill  of  exchange,  as  there  are  to  a  deed. 
A  bill  is  more  easily  altered  than  a  deed.  If  therefore  Courts  of  justice 
were  not  to  insist  on  bills  being  strictly  and  faithfully  kept,  alterations 
in  them  highly  dangerous  might  take  place,  such  as  the  addition  of  a 
cypher  in  a  bill  for  £100,  by  which  the  sum  might  be  changed  to  £1000, 
and  the  holder  having  failed  in  attempting  to  recover  the  £1000  might ' 
afterwards  take  his  chance  of  recovering  the  ^100  as  the  bill  originally 
stood.  But  such  a  proceeding  would  be  intolerable.  It  was  said  in  the 
argument,  that  the  defendant  could  not  dispute  the  finding  of  the  jury, 
that  they  had  found  that  he  accepted  the  bill,  and  therefore  that  the 
substance  of  the  issue  was  proved  against  him.  But  the  meaning  of  the 
plea  of  non  assumpsit  is,  not  that  he  did  not  accept  the  bill,  but  that 
there  was  no  duty  binding  on  him  at  the  time  of  the  plea  pleaded.  There 
arc  many  ways  by  which  the  obligation  of  the  acceptance  might  be  dis- 
RfiQRl  ^^^^&^^j  ^^^  instance,  by  payment.  And  it  was  certainly  *com- 
L  -I  petent  to  him  to  show,  that  the  duty  which  arises  prima  facie 
from  the  acceptance  of  a  bill,  was  discharged  in  the  present  case  by  the 
bill  itself  being  vitiated  by  the  alteration  which  was  made. 

Lord  Chief  Justice  Macdonald. — I  see  no  distinction,  as  to  the  point 
in  question,  between  deeds  and  bills  of  exchange :  and  I  entirely  concur 
with  my  Lord  Chief  Justice,  in  thinking  there  would  be  more  dangerous 
consequences  follow  from  permitting  alterations  to  be  made  on  bills  than 
on  deeds. 

The  other  Judges  declared  themselves  of  the  same  opinion. 

Judgment  affirmed. 
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A  MATERIAL  ALTERATION  OP  A  BILL  OR  NOTE,  AFTER  IT  HAS  BEEN 
ISSUED,  AS  IN  THE  DATE,  SUM,  OB  TIME  OP  PAYMENT,  ALTHOUGH 
WITH  THE  CONSENT  OP  THE  PARTIES  TO  IT,  BECOMES  A  NEW 
CONTRACT,*  AND  THE  INSTRUMENT  IS  RENDERED  WHOLLY  INOPE- 
RATIVE IN  RESPECT  OP  THE  WANT  OP  A  STAMP,  THE  FORMER  STAMP 
BEING  EXHAUSTED. 

I. —  BOWMAN  V.   NICHOL. 

Feb.  12,  1794.  — E.     6  T.  R.  537. 

This  was  an  aotion  by  the  indorsee  of  a  bill  of  exchange  against  the 
acceptor. 

It  appeared  at  the  trial  at  the  last  sittings  that  the  bill,  which  was 
drawn  on  a  proper  stamp,  was  originallj  dated  on  the  2d  September, 
1793,  payable  twenty-one  days  after  date,  and  while  it  continued  in  the 
hands  of  the  drawer  it  was  altered  with  the  consent  of  the  acceptor  to 
be  made  payable  fifty-one  days  after  date,  and  with  the  like  consent  was 
again  restored  to  twenty-one  days  after  date,  and  the  date  of  it  brought 
forward  from  the  2d  to  the  14th  September.  This  last  alteration  was 
made  on  the  30th  September,  the  bill  being  then  over  due  according  to 
the  original  tenor  of  it :  after  all  *these  alterations  it  was  nego-  r«/^QQ-i 
tiated,  and  came  into  the  hands  of  the  plaintiff.  L        J 

The  objection  taken  at  the  trial  was,  that  the  last  alteration  made  it 
to  all  intents  and  purposes  a  new  bill,  and  therefore  it  ought  to  have 
been  drawn  on  a  new  stamp ;  otherwise  after  a  bill  had  been  once  drawn 
on  a  proper  stamp  between  the  same  parties,  they  would  never  make  use 
of  a  new  stamp  again  for  any  subsequent  transaction  of  that  sort ;  but 
it  would  only  be  necessary  for  them  to  alter  the  dates,  and  give  the 
instrument  a  new  currency. 

Lord  Kenyon  was  of  this  opinion,  and  non-suited  the  plaintiff. 

And  a  rule  having  been  obtained  to  set  aside  the  nonsuit,  and  to  grant 
a  new  trial, 

Erskine  showed  cause,  relying  on  the  objection  taken  at  the  trial. 

Mingay  and  Russell,  contra,  contended  that  there  was  a  distinction 
between  a  case  where  the  alteration  was  made  after  the  negotiation  of 
the  bill  and  before  :  in  the  former  it  might  fairly  be  considered  as  a  new 
bill ;  but  not  in  the  latter,  in  which  case  it  might  be  truly  considered 
as  one  and  the  same  transaction.     But 

The  Court  were  clearly  of  opinion  that  the  nonsuit  was  proper ;  for 
that  at  the  time  when  the  last  alteration  was  made,  the  operation  of  the 
bill,  as  it  originally  stood,  was  quite  spent;  that  it  was  a  new  and 
distinct  transaction  between  the  parties ;  and  that  therefore  there  ought 
to  have  been  a  new  stamp.  Rule  discharged. 
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[*700]  *IL  — KNILL  v.  WILLIAMS. 

Jan.  26,  1809.— B.     10  East,  431. 

The  plaintiff  declared  on  a  promissory  note,  dated  Hereford,  Ist  April 
1807,  by  which  nine  months  after  date  the  defendant  promised  to  pay  to 
the  plaintiff,  or  order,  ^100,  for  yalue  received,  for  Qit  good  foiU  of  ike 
lease  and  trade  of  Mr,  F,  KniU,  deceased;  and  also  on  the  common 
counts. 

At  the  trial  before  Le  Blano,  J.,  at  Hereford,  a  stamped  note  waB 
offered  in  evidence,  corresponding  in  its  terms  with  the  note  in  the  form 
declared  on:  but  it  appeared  on  the  examination  of  the  subscribing 
witness  to  the  note,  that  the  words  in  italics  were  added  by  consent  of 
both  parties  the  day  after  the  note,  the  body  of  which  was  drawn  by  tbe 
witness,  had  been  signed  and  delivered  by  the  defendant  to  the  plaintiff 
without  any  new  stamp ;  and  that  tho  witness,  who  had  drawn  the  note 
the  day  before  in  the  presence  and  under  the  direction  of  both  parties, 
was  not  instructed  to  insert  those  words  at  the  time.  Nor  was  there  any 
evidence  in  the  cause,  from  whence  (as  the  learned  Judge  observed  when 
the  matter  was  moved  in  this  Court)  it  could  have  been  left  to  the  jury 
to  collect,  that  it  was  the  intention  of  the  parties,  at  the  same  time  when 
the  note  was  drawn,  to  have  those  words  inserted ;  he  therefore  rejected 
the  evidence,  but  allowed  the  plaintiff  to  go  on  with  his  case  to  see  whe- 
ther he  could  support  his  claim  independent  of  the  note,  but  he  could 
not.  And  the  defendant  was  also  allowed  to  try  whether  he  could 
impeach  the  consideration  of  the  note,  but  he  failed  in  that  So  that 
the  question  was  at  last  reduced  to  the  validity  of  the  note,  whether 
receivable  or  not  in  evidence :  on  which  tho  plaintiff  was  nonsuited,  with 
liberty  to  move  to  set  aside  the  nonsuit,  and  by  consent  to  enter  a  verdict 
for  the  plaintiff  for  the  amount  of  the  note,  if  the  Court  should  be  of 
opinion  that  the  note  was  receivable  in  evidence. 

This  was  accordingly  moved  in  last  Michaelmas  term,  and  a  rule 
granted  for  that  purpose ;  against  which 

Dauncey  and  Puller  now  showed  cause,  and  contended  that  the  addi- 
tional words  were  material,  because  they  confined  the  consideration  for 
the  note  to  the  good  will  and  trade  of  F.  Knill ;  and  it  would  have  been 
r*7011^  defence  to  have  shown  that  *no  such  consideration  was  given : 
L  J  and  that  if  the  addition  were  material,  it  avoided  the  note  in  its 
original  state ;  and  the  former  stamp  having  done  its  office,  there  ought 
to  have  been  a  new  stamp  as  for  a  new  note :  for  which  they  oiled  Master 
V.  Miller,  4  Term  Rep.  320,  6  Term  Rep.  367,  and  2  H.  Bko.  141; 
Bpwman  v.  Nichol,  5  Term  Rep.  537;  and  Card  well  v.  Martin,  9  East^ 
190,  and  1  Camp.  N.  P.  Cas.  79.  And  they  distinguished  this  from 
Kershaw  v.  Cox,  3  Esp.  N.  P.  Cas.  246,  where  a  bill  had  been  drawn 
by  Collier  on  the  1st  of  August  in  favour  of  the  defendant,  who  indorsed 
it  to  Kershaw,  by  whom  it  was  returned  to  the  defendant  on  the  2d, 
upon  discovering  that  the  words  «  or  order''  were  wanting ;  so  that  the 
bill  could  not  be  negotiated  by  indorsement ;  and  the  defendant  referred 
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the  plaintiff  to  Collier,  by  whom  the  words  were  inserted  on  the  2d  of 
August,  and  the  bill  returned  to  the  plaintiff :  and  on  the  bill  being 
afterwards  refused  acceptance,  the  defendant,  on  notice  of  that  fact, 
insisted  that  it  was  a  good  bill  and  would  be  paid.  There  Le  Blanc,  J., 
left  it  to  the  jury  upon  the  fact  of  the  defendant's  having  immediately 
indorsed  over  the  bill,  and  the  other  circumstances  of  the  case,  whether 
it  were  not  the  original  intention  of  the  parties  to  the  bill  to  make  it 
payable  to  Cox  or  order,  and  whether  those  words  had  not  been  at  first 
omitted  by  mere  mistake ;  which  mistake  was  corrected  as  soon  as  it  was 
discovered }  and  upon  that  ground  the  verdict  passed.  At  any  rate,  they 
said,  the  plaintiff  ought  to  have  declared  on  the  note  in  its  original  state, 
and  could  not  recover  on  the  count  stating  it  as  a  note  drawn  with  the 
additional  words. 

Abbott  and  Lard  in  support  of  the  rule  said,  that  the  only  question 
was.  Whether  the  note  were  receivable  in  evidence?  for  if  the  alteration 
were  immaterial,  so  as  not  to  affect  its  validity,  it  being  stated  to  be  for 
value  received,  the  plaintiff  would  be  intitled  to  recover  upon  one  or 
other  of  the  counts.  They  then  insisted  that  the  alteration  did  not  vary 
the  legal  effect  of  the  note,  but  merely  introduced  the  original  considera- 
tion for  which  the  note  had  been  given ;  and  therefore  brought  the  case 
within  the  principle  of  Kershaw  v.  Cox,  which  was  a  stronger  case  than 
this,  because  there  the  alteration  varied  the  legal  ^effect  of  the  r^c^rno-i 
instrument.  If  the  Stamp  Acts  be  not  in  the  way,  no  question  ^  -^ 
can  be  made  here  as  to  the  validity  of  the  note  between  the  parties  on 
account  of  the  alteration,  which  was  made  by  their  consent,  and  in  con- 
formity to  the  truth  of  the  case :  and  no  objection  has  ever  been  allowed 
upon  the  Stamp  Acts,  unless  the  alteration  has  been  such  as  to  give  the 
note  or  bill  a  new  operation  in  some  material  respect,  such  as  the  date, 
the  parties,  the  sum,  or  time  of  payment,  making  it  in  effect  a  different 
instniment.  [Lord  Ellemborough,  C.  J. — ^In  Kershaw  v.  Cox  the 
addition  was  allowed,  because  there  was  evidence  that  the  added  words 
were  originally  intended  to  have  been  inserted,  and  were  omitted  at  the 
time  by  mere  mistake ;  but  here  there  was  no  evidence  that  the  consi- 
deration for  the  note,  though  truly  stated,  was  originally  intended  by 
the  parties  to  have  been  inserted.  Le  Blano,  J. — The  witness  who  was 
employed  to  draw  the  note  said,  that  it  was  mentioned  in  conversation 
between  the  parties  at  the  time  what  the  note  was  given  for ;  but  he  had 
no  direction  to  draw  the  note  in  that  form ;  but  be  was  to  draw  it  in  the 
common  way.]  It  was  left  to  his  discretion  to  draw  the  note  in  the  form 
he  thought  best }  but  when  the  attention  of  the  parties  was  drawn  to 
the  form  of  it  the  next  day,  the  witness  was  desired  by  them  to  add 
those  words  ;  which  words  described  the  consideration  admitted  by  the 
witness  to  have  been  spoken  of  the  day  before.  This  was  therefore  suffi- 
cient evidence  to  have  been  left  to  the  jury  to  fin4  that  such  had  been 
the  original  intention  of  the  parties.  [Lb  Blanc,  J. — ^It  appeared 
clearly  that  the  addition  of  the  words  the  next  day  was  an  after-thought 
of  one  of  the  parties.] 

Lord  Ellbnborouoh,  C.  J. — ^The  first  inclination  of  one's  mind  is 
always  to  support  an  instrument  where  the  transaction  is  fair;  but  when 
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we  find  80  material  an  alteration  as  this,  made  after  the  instmment  has 
been  issued,  I  do  not  know  where  he  should  stop  if  this  could  be  sus- 
tained. If  a  bond,  for  example,  were  conditioned  for  the  payment  of 
money  generally,  could  it  afterwards  be  introduced  by  way  of  recital, 
that  the  money  had  been  advanced  out  of  a  particular  fund;  which 
might  afterwards  be  made  use  of  as  evidence  for  other  purposes.  Now 
f^^rr^o-]  *here  the  defendant  Williams  was  originally  liable  on  the  note 
L  -J  for  value  received  generally,  without  specifying  in  what  that 
value  consisted ;  and  the  effect  of  the  alteration  is  to  narrow  the  value 
from  value  received  in  general  to  the  value  expressed,  which  I  cannot 
say  is  not  a  material  alteration.  And  this  is  not  like  the  case  of  Ker- 
shaw V.  Cox,  where  by  mistake,  as  it  appeared,  the  bill  had  not  been 
drawn  according  to  the  intention  of  the  parties  at  the  time,  and  which 
was  brought  back  the  next  day  to  the  drawer  to  havo  the  imperfect 
execution  of  it  perfected.  But  this  is  a  case  where  the  note  was  originally 
drawn  in  the  manner  then  agreed  upon ;  and  it  afterwards  occurred  to 
one  of  the  parties  that  the  particular  account  on  which  the  note  had  been 
given  should  be  inserted  in  it ;  and  which  was  done  the  next  day  accord- 
ing to  his  desire.  This  he  might  have  required  as  evidence  for  him 
against  the  other  party  of  the  true  consideration  of  the  note ;  or  if  he 
wished  to  restrain  its  circulation  at  large,  to  put  it  upon  those  who  took 
it  to  inquire  whether  that  consideration  had  existed.  The  alteration  was 
made  on  the  following  day ;  and  if  it  might  have  been  done  then,  there 
is  no  reason  why  it  might  not  be  done  at  any  subsequent  time :  and  if 
in  this  instance,  it  may  be  done  in  other  instances.  Such  an  alteration, 
therefore,  cannot  be  admitted  without  a  new  stamp. 

Grose,  J. — ^The  question  is,  Whether  the  alteration  introduced  made 
it  a  different  note  ?  if  it  be  material,  it  is  a  different  note :  and  it  cer- 
tainly is  material ;  for  it  points  out  the  goodwill  and  trade  of  F.  Knill 
as  the  particular  consideration  for  the  nOte,  and  puts  the  holder  upon 
inquiring  whether  that  consideration  had  passed.  The  objection  may 
press  hard  on  the  plaintiff,  and  one  cannot  but  be  sorry  that  the  justice 
of  the  case  as  between  these  parties  is  defeated ;  but  the  very  alteration 
shows  that  the  parties  themselves  were  not  satisfied  with  the  note  in  its 
original  and  general  form,  but  the  particular  consideration  was  required 
to  be  pointed  out.  This  made  it  another  note,  and  required  a  new  stamp ; 
for  want  of  which  it  could  not  be  received  in  evidence. 
r*7041  ^^  Blanc,  J. — If  I  had  thought  that  there  was  any  evidence 
L  -I  on  which  the  jury  might  have  found  that  the  words  afterwards 
added  had  been  originally  intended  to  have  been  inserted,  and  were 
omitted  by  mistake,  I  should  certainly  have  left  it  to  them  so  to  find ; 
the  case  of  Kershaw  v.  Cox  being  then  perfectly  fresh  in  my  mind :  bat, 
according  to  my  recollection  of  the  evidence,  it  was  impossible  for  them 
to  draw  that  conclusion  from  it.  The  opinion  which  I  delivered  in  Ker- 
shaw V.  Cox  can  only  be  supported  on  the  ground  that  the  alteration 
there  made  in  the  bill  the  day  after  it  was  negotiated  was  merely  the 
correction  of  a  mistake  made  by  the  drawer  of  it,  in  having  omitted  the 
words,  "or  order,''  which  it  was  intended  at  the  time  should  be  inserted; 
for  the  alteration  there  made  was  a  very  material  one.     But  there  was 
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strong  evidence  in  that  case  to  show  that  the  omission  of  those  words 
was  by  mistake ;  for  it  was  intended  to  be  a  negotiable  note,  and  was 
immediately  afterwards  indorsed  as  such  ;  considering  that  it  had  been 
drawn  payable  to  order ;  and  as  soon  as  the  omission  was  discovered  it 
was  rectified  by  the  proper  parties.  Here  the  alteration  was  plainly  an 
aAer-thought :  and  then  it  brings  it  to  the  question  whether  it  be  a 
material  alteration ;  of  which  there  is  no  doubt,  for  the  reasons  which 
have  been  assigned  by  my  lord  and  my  brother.  Then  being  a  material 
alteration,  and  one  made  upon  a  subsequent  agreement  the  next  day, 
there  ought  to  have  been  a  new  stamp. 

Batley,  J. — The  case  of  Master  v.  Miller  decided  that  an  alteration 
in  a  material  part  of  a  bill  after  it  has  issued  makes  a  new  stamp  neces- 
sary :  and  this  was  a  material  alteration ;  for  it  was  evidence  of  a  fact, 
which  if  necessary  to  be  inquired  into  must  otherwise  have  been  proved 
by  a  di£ferent  evidence.  Rule  discharged. 


*III.  — BATHE  V.  TAYLOR.  ['705] 

April  27,  1812.— E.  16  Bast,  412. 
This  was  an  action  by  an  indorsee  of  a  bill  of  exchange  against  the 
acceptor,  in  which  the  declaration  stated  that  the  bill  was  drawn  by  E. 
Ledger  on  the  21st  of  August  1811,  of  that  date,  directed  to  the  defend, 
ant ;  requiring  him,  two  months  after,  date  to  pay  to  the  order  of  him, 
E.  Ledger,  £60  10«.,  value  received ;  which  the  defendant  on  the  same 
day  accepted,  and  which  bill  Ledger  afterwards  indorsed  to  Worley  and 
Eyre,  who  indorsed  it  to  the  plaintiffs ;  of  all  which  the  defendant  had 
notice,  and  thereby  became  liable  and  promised  to  pay  it,  &o.  There 
was  a  second  count,  alleging  the  indorsement  of  the  bill  by  Ledger  to  the 
plaintiffs ;  and  there  were  also  the  money  counts.  At  the  trial  before 
Lord  EUenborough,  C.  J.  in  London,  the  defence" set  up  was,  that  the 
bill  was  altered  after  it  had  been  accepted.  For  that  purpose  Ledger, 
the  drawer,  was  called,  who  proved  that  he  had  drawn  the  bill  on  the 
1st  of  August,  which  was  the  original  date  of  it  when  it  was  accepted  by 
the  defendant,  and  returned  to  Ledger,  in  payment  of  a  debt  due  to  him 
from  the  defendant;  that  he.  Ledger,  kept  the  bill  in  his  desk,  till 
about  three  weeks  afterwards,  when  he  informed  the  defendant  that  he 
either  had  or  would  alter  the  bill  to  the  21st,  by  which  it  would  fall 
due  twenty  days  later;  that  he  did  accordingly  alter  the  bill,  and  that 
the  defendant  thanked  him  for  it,  though  he  had  not  desired  him  to  do 
so.  Ledger  further  said  that  he  had  not  dealt  with  the  bill  in  any 
respect  before  the  alteration ;  and  that  he  afterwards  indorsed  it  to  Wor- 
ley  and  Eyre,  who  indorsed  it  to  the  plaintiffs.  It  was  thereupon 
objected  that  the  plaintiff  should  be  nonsuited ;  but  the  case  of  Kershaw 
v.  Cox,  8  Esp.  246,  having  been  cited  to  show  that  an  alteration  bona 
fide,  with  the  consent  of  the  original  parties  on  the  bill,  would  hot  vitiate 
it,  or  make  a  new  stamp  necessary ;  and  it  being  contended  that  no  new 
stamp  was  necessary  in  this  case,  as  the  alteration  was  made  before  it  was 
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put  in  cireolatioD ;  his  lordship  permitted  the  plaintiffs  to  take  a  yerdict, 
but  reserved  the  point. 

r*70()1  *^^  ^^^  ^^^^  Term  Jervis  obtained  a  rale  nisi  for  entering  a 
I-  J  nonsuit ;  distinguishing  this  from  Kershaw  y.  Cox,  because  the 
alteration  made  was  in  conformity  with  the  original  intention  of  the 
parties  and  to  rectify  a  mere  mistake  in  the  form  of  drawing  the  note ; 
and  referring  to  Master  y.  Miller,  4  T.  R.  320 ;  Bowman  v.  Nichol,  5 
T.  B.  537;  Cardwell  y.  Martin,  9  East,  190,  and  1  Camp.  N.  P.  Caa. 
79;  Wilson  y.  Justice,  Bayley  on  Bills,  24  n.  a.;  and  Eell  y.  Williams, 
10  East,  431 ;  to  show  that  any  material  alteration  of  a  bill  after  it  is 
circulated  makes  it  a  new  bill,  and  requires  a  new  stamp ;  and  here,  he 
contended  that  the  acceptance  of  the  bill  by  the  defendant,  and  the 
return  of  it  to  the  drawer,  was  a  circulation  of  it  in  its  original  form. 

Garrow  and  Ahhott  now  showed  cause  against  the  rule,  and  insisted 
principally  that  the  bill  could  not  be  considered  as  haying  been  put  in 
circulation  while  it  remained  in  the  hands  of  the  drawer ;  and  that  it 
was  competent  to  him,  with  the  consent  of  the  acceptor,  to  alter  it  while 
it  so  remained  with  him,  and  before  he  had  dealt  with  it.  Till  Ledger, 
to  whose  order  it  was  made  payable,  had  indorsed  it,  which  was  not  till 
after  the  alteration,  the  bill  was  wholly  inoperatiye  against  the  acceptor ; 
and  while  it  continued  in  the  drawer's  hands  it  was  of  course  inoperatiye 
against  him ;  so  that  before  the  alteration  the  bill  had  no  legal  efiect 
against  any  person.  If  the  mere  using  of  the  stamp  were  sufficient  to 
raise  the  objection,  then  it  would  equally  avail  if  the  drawer,  after 
having  put  the  bill  into  the  hands  of  his  clerk  or  banker  to  present  it  for 
acceptance,  had  immediately  and  before  the  acceptance  recalled  it  for  the 
purpose  of  giving  it  a  new  date.  [Grose,  J.— Can  this  be  said  to  be 
the  same  bill  which  was  originally  accepted  ?  that  is  my  difficulty.]  The 
stamp  might  as  well  be  said  to  be  used  as  soon  as  the  drawee  has  begun 
to  write  his  name ;  but  could  not  the  date  be  altered  by  consent  before 
he  had  finished  his  signature  ?  [Batlet,  J. — In  that  case  the  contract 
could  not  have  been  completed  before  the  alteration.] 

Jervis  and  Seltoyn,  in  support  of  the  rule,  after  referring  at  large  to 
r*7071  ^^^  ^^^^  before  mentioned  for  the  principle  on  which  *this 
L  J  objection  was  founded,  said  that  the  objection  upon  the  stamp 
laws  was  the  stronger  since  the  Act  of  the  31  Creo.  III.  c.  25,  §  19, 
which  prohibits  the  stamping  of  any  paper  after  any  bill  or  note,  &c., 
shall  be  engrossed  or  written  thereon ;  and  the  Act  of  the  48  Geo.  III. 
c.  149,  §  11,  12,  13,  which  prohibits  even  the  acceptance,  as  well  as  the 
re-issue  of  any  bill  note,  unless  it  be  first  duly  stamped.  The  alteration 
in  question  was  not  made  for  the  purpose  of  correcting  any  mistake,  and 
in  affirmance  of  the  original  intention  of  the  parties,  as  in  Kershaw  y. 
Cox,  3  Esp.  N.  P.  Cas.  246,  and  Cole  y.  Parkin,  12  East,  471,  but  for 
the  new  purpose  of  giving  the  acceptor  further  time ;  and  therefore  it 
comes  expressly  within  the  case  of  Knill  v.  Williams,  10  East,  431.  The 
assent  of  the  acceptor  cannot  make  any  difference  in  respect  to  the 
stamp.  Hill  v.  Patten,  8  East,  373. 

Lord  Ellenborouqh,  C.  J. — When  this  case  came  before  me  at  Nisi 
PriuS;  my  doubt  was  not  so  much  upon  the  direct  meaning  of  the  words 
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of  the  Stamp  Acts,  as  upon  the  cases  which  I  then  supposed  had  put  a 
qualified  construction  upon  them.  If  I  had  followed  up  mj  original  im- 
pression, that  after  the  instrument  was  once  effected,  and  had  issued  in  a 
perfect  form  from  the  drawer  to  the  acceptor,  by  whom  it  had  been  returned 
with  his  acceptance  to  the  drawer,  it  could  not  be  altered,  I  should  have 
done  right ;  for  then  it  was  a  bill  of  exchange ;  it  was  transferable ;  and 
so  it  was  even  while  it  continued  locked  up  in  the  desk  of  the  drawer. 
But  after  it  had  been  decided  in  Kershaw  v.  Coz  that  the  drawer  might, 
in  furtherance  of  his  original  intention,  and  with  the  consent  of  all 
parties  interested,  insert  new  words  (or  order)  in  it  after  it  had  been  cir- 
culated ;  and  after  it  had  been  held  in  Cole  y.  Parkin  that  a  misrecital 
of  a  certificate  of  registry  in  a  bill  of  sale  of  a  ship  might,  by  like  con- 
sent be  corrected,  so  as  to  give  it  an  effect  which  it  had  not  before ;  it 
occurred  to  me  that  the  principle  of  those  cases  might  be  extended  and 
applied  to  the  case  before  me,  while  the  bill  yet  remained  in  the  hands 
of  the  drawer,  for  whose  benefit  the  acceptance  was  given.  And  if  it  had 
been  left  to  the  jury  to  say,  whether  the  alteration  was  not  made  in  pa 
suance  of  the  original  intention  of  the  parties,  ^and  they  had  so  r^>yAo-i 
found  it,  there  might  have  been  some  question  in  it.  But  upon  ^  J 
looking  into  the  cases,  I  cannot  say  that  after  the  drawer  had  thus  kept 
the  bill  for  twenty  days  in  his  possession,  he  had  power  to  alter  it  with- 
out a  new  stamp ;  for  he  had  in  the  meantime  put  it  out  of  his  own  hands 
into  the  hand  of  another  to  get  it  accepted,  and  it  was  too  long  after  keep- 
ing it  twenty  days  to  give  it  a  new  operation  by  altering  the  date. 

Grose,  J. — There  is  no  doubt  that  this  was  in  its  original  formation 
a  good  bill ;  and  it  never  was  intended  that  the  same  stamp,  after  having 
been  sent  out  with  one  bill,  should  be  used  for  another  bill.  Can  I  say 
that  the  first  was  waste  paper? 

Le  Blanc,  J. — This  question  does  not  turn  upon  the  assent  of  parties 
to  the  alteration  of  the  bill,  but  upon  the  construction  of  a  revenue  law, 
according  to  which  there  can  be  no  alteration  of  a  stamped  instrument 
after  it  has  been  used  for  one  purpose.  The  question  then  is.  Whether 
the  bill  so  altered  was  not  a  new  security,  a  substitution  of  a  new  con- 
tract in  the  place  of  that  which  the  parties  originally  made  ?  The  bill 
drawn  by  Ledger  was  accepted  by  the  defendant  for  a  debt  which  he  owed 
to  Ledger ;  and  even  while  Ledger  kept  it  by  him,  it  was  a  valid  instru- 
ment and  security,  just  the  same  as  if  it  had  been  a  promissory  note  given 
by  the  defendant  to  Ledger  for  value  received.  Ledger  kept  it  for  twenty 
days,  and  then,  intending  to  favour  the  defendant  by  extending  the  time 
for  demanding  the  money,  he  altered  the  date  from  which  the  bill  was  to 
run  from  the  1st  to  the  21st ;  this  was  a  substitution  of  a  new  bill  for 
the  old  one,  giving  him  the  further  time ;  and  not  a  correction  of  a  mis- 
take in  drawing  the  original  bill,  of  which  there  was  no  evidence ;  it  was 
an  extension  of  a  prior  valid  security,  and  so  intended  to  be  at  the  time. 
The  case  of  Kershaw  v.  Cox,  tried  before  me  when  sitting  for  Lord  Kenyon 
at  Guildhall,  first  appeared  to  break  in  upon  the  general  rule ;  but  there 
was  evidence  there  that  the  bill  was  originally  intended  to  have  been  drawn 
payable  to  the  order  of  the  defendant ;  for  he  had  instantly  indorsed  it 
over  to  the  plaintiffs,  without  adverting  to  the  omission  of  the  words  <<  or 
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r*7091  ^^^^^  ^"  *^^  ^^®°  *^®  mistake  *wa8  discovered  the  next  day,  the 
L  -J  bill  was  immediately  brought  back  to  be  altered,  and  the  mistake 
was  corrected  by  the  consent  of  all  parties :  and  this  was  ruled  by  me  to 
be  sufficient,  upon  the  ground  that  it  was  altered  to  make  it  consistent 
with  the  original  intention  of  the  parties.  And  when  the  case  was  after- 
wards brought  before  the  Court  upon  a  motion  to  enter  a  nonsuit,  when, 
I  think,  Lord  Kenyon  was  in  Court,  such  an  alteration  was  held  to  be 
allowed  by  the  Stamp  Acts ;  having  been  made  merely  for  the  purpose  of 
rectifying  a  mistake  in  drawing  the  bill  contrary  to  the  intention  of  the 
parties  at  the  time  of  making  it.  This  is  all  that  was  determined  by  that 
case ;  and  it  is  not  to  be  pushed  further. 

Batlet,  J. — The  utmost  extent  of  the  principle  established  by  Ker- 
shaw V.  Cox,  and  Cole  v.  Parkin,  is  that  where  an  instrument  on  stamped 
paper  has  at  first  been  drawn  by  mistake  in  a  form  not  according  with  the 
intention  of  the  parties,  it  may  be  corrected  without  a  new  stamp :  but 
if  the  parties  have  altered  their  original  intention  and  make  a  new  instru- 
ment dififerent  from  that  which  they  originally  contemplated,  there  a  new 
stamp  is  necessary.  This  is  the  principle  expressed  in  all  the  cases,  and 
particularly  in  Master  v.  Miller.  Now,  here  there  was  no  correction  of 
a  mistake }  for  it  was  originally  intended  to  be  a  bill  at  two  months  from 
the  1st  of  August,  and  the  defendant  accepted  it  as  such  :  that  then  was 
an  issuing  of  the  bill,  and  is  the  same  as  if  the  defendant  had  drawn  a 
promissory  note  of  that  date  and  given  it  to  Ledger  as  a  security  for  his 
debt.  When  Ledger  drew  for  the  amount  of  his  debt  on  Taylor,  and 
Taylor  delivered  back  the  bill  to  him  with  his  acceptance,  that  made  it  a 
perfect  bill,  and  an  available  security.  If  Ledger  were  afterwards  at 
liberty  from  time  to  time  to  vary  the  security,  by  bringing  forward  the 
date,  that  would  be  enabling  him  to  make  a  new  bill  from  time  to  time 
without  a  new  stamp ;  which  he  cannot  do  by  law. 

Rule  absolute. 


r*7101  *^*  When  the  alteration  amounts  merely  to  the  alteration  of  a  mis- 
•-  J  take,  and  in  furtherance  of  the  original  intention  of  the  parties,  the  bill 
or  note  is  not  vitiated,  and  a  new  stamp  is  not  required.  This  is  illustrated  by 
the  case  of  Kershaw  v.  Cox,  3  Esp.  247.    See  supra,  p.  60. 

2.  The  case  of  Webber  v.  Haddocks,  3  Campb.  1,  was  an  action  against  the 
acceptor  of  a  bill  of  exchange,  payable  to  the  order  of  the  drawer,  and  indorsed 
by  him  to  the  plaintiff.  It  appeared  in  evidence  that  two  parties,  Samuel  and 
Robert  Maddocks,  being  indebted  to  the  plaintiff  in  the  sum  of  £110,  aj^'eed  to 

five  him  a  bill  of  exchange  at  four  months,  for  the  amount  to  be  drawn  by 
amuel  and  accepted  by  Robert.    Instead  of  a  bill  of  exchange,  they  sent  him 
a  promissory  note  in  the  following  form : — 

"London,  lOth  December^  1810. 
"  Four  months  after  date  I  promise  to  pay  to  my  own  order  one  hundred  and 
ten  pounds  value  received. 

S.  Maddocxs. 
(Indorsed)    S.  Haddocks. 
R.  Haddocks." 
The  plaintiff  was  dissatisfied  with  the  security  in  this  form,  and  returned  it  that 
it  might  be  altered  into  a  bill  of  exchange  according  to  the  agreement.     The 
words,  "I  promise  to"  were  immediately  struck  out,  a  direction  to  R.  Haddocks 
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was  subjoined,  and  he  wrote  his  name  as  acceptor  of  the  bill.  It  was  then 
delivered  back  to  the  plaintiff.  The  defendant  insisted  that  the  instrument  was 
completely  vitiated  by  the  alteration.  It  had  existed  and  had  been  issued  as 
a  perfect  promissory  note,  on  which  both  the  parties  were  liable.  The  stamp 
attached  to  the  promissory  note.  The  bill  of  exchange  into  which  that  was 
afterwards  converted,  was  therefore  without  a  stamp  and  void.  Lord  Ellen- 
borough. — *'  I  think  the  stamp  impressed  upon  this  paper  is  sufficient  to  render 
the  instrument  available  in  its  present  form.  It  cannot  be  considered  as  hav- 
ing been  negotiated  as  a  promissory  note.  It  never  was  issued  to  third  per- 
sons. It  remained  in  the  hands  and  under  the  dominion  of  the  original  par- 
ties. Everything  continued  injieri  till  after  the  alteration.  The  stamp  was  not 
occupied  until  then.  Webber  instantly  rejected  it  as  a  promissory  note.  The 
alteration  only  fulfilled  the  terms  of  the  agreement,  and  may  be  treated  as  the 
correction  of  a  mistake.  There  was  a  case  some  time  ago  before  Mr.  Justice 
Le  Blanc  which  was  stronger  than  this,  and  where  the  instrument  was  held  to 
be  valid  in  its  altered  form.  We  had  likewise  recently  occasion  to  consider  this 
subject  in  a  case  upon  the  register  of  a  ship,  and  the  Court  was  of  opinion,  that 
unless  the  instrument  in  its  original  form  was  valid  and  effectual,  it  may  be 
altered,  without  a  fr^sh  stamp,  according  to  the  prior  contract  between  the  par- 
ties." 


♦where  a  bill  OB  NOTE  GIVEN  IN  PAYMENT  OP  A  DEBT  ISr^,-TT-, 
MATERIALLY  ALTERED  BY  THE  PARTY  RECEIVING  IT,  HE  CAN-  L^' ^^J 
NOT  SUE  ON  ACCOUNT  OF  THE  ORIGINAL  DEBT  IP  THE  PARTY  GIVING 
THE  BILL  WOULD  HAVE  HAD  REMEDY  OVER  ON  THE  BILL  AGAINST 
ANOTHER  PARTY,  BUT  IP  HE  WOULD  HAVE  HAD  NO  REMEDY  OVER, 
THE  PARTY  TO  WHOM  THE  BILL  WAS  GIVEN  IN  PAYMENT  MAY  SUE 
ON  ACCOUNT  OP  THE  ORIGINAL  DEBT. 

I ALDERSON  v.   LANGDALE. 

May  11,  1832.>'E.    3  B.  &  Ad.  660.    Eng.  Com.  Law  Reps.  vol.  23. 

Assumpsit  by  the  plaintiff,  as  indorsee^  against  the  defendant  as 
drawer,  of  a  bill  of  exchange.  Count  for  goods  sold,  &c.  Plea,  general 
issue. 

At  the  trial  before  Lord  Tenterden,  0.  J.,  at  the  London  sittings 
after  Trinity  Term  1831,  it  appeared  that  the  bill  was  given  by  the 
drawer  to  the  indorsee  in  payment  for  goods  sold.  The  indorsee,  after 
the  bill  had  been  accepted,  altered  the  time  of  payment  mentioned  in  it 
from  four  to  three  months.  Lord  Tenterden  was  of  opinion,  that  the 
bill  being  thereby  vitiated,  Titmarsh  v.  Grover,  1  M.  &  S.  735;  Mack- 
intosh T.  Haydon,  R.  &  M.  362;  Long  y.  Moor,  3  Esp.  155,  n.,  the 
plaintiff  might  resort  to  the  original  consideration,  and  recover  the  price 
of  the  goods,  although  the  defendant  might  have  a  cross  action  against 
the  plaintiff  for  the  special  damage  sustained  by  the  alteration  of  the 
bill;  and  he  directed  the  jury  to  find  a.verdict  for  the  plaintiff,  but  re- 
served liberty  to  the  defendant  to  move  to  enter  a  nonsuit.  A  rule  nisi 
having  been  obtained  for  that  purpose, 

Kellif  on  a  former  day  in  this  Term  showed  cause.  The  bill  having, 
by  reason  of  the  alteration,  become  wholly  null  and  void,  the  plaintiff 
was  remitted  to  his  original  rights;   and  may  recover  the  price  of  the 
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goodfl  BoId.  The  acceptor  of  a  bill  is  sapposed  to  haye  in  bis  bands 
moDey  belongiDg  to  the  drawer,  and  the  latter  to  give  the  payee  an  order 
for  payment  of  that  money.  If  such  order  afterwards  becomes  nagatoryy 
it  still  is  against  conscience  for  the  acceptor  to  retain  the  money  of  the 
r«7  IQl  drawer;  and  be  is  therefore  liable  in  an  action  for  money  had  ^and 
I-  -I  received.  A  bill  accepted  on  a  wrong  stamp  has  been  held  to 
be  no  payment  by  the  acceptor,  even  though  the  acceptor  would  have 
honoured  it  if  it  had  been  presented  in  time,  Wilson  v.  Yysar,  4  Tannt. 
288.  The  parties  to  such  a  bill  are  in  precisely  the  same  situation  as 
they  were  before  it  was  drawn.  Then,  if  the  drawer  of  a  bill  has  in  such 
>  a  case  a  remedy  against  the  acceptor,  surely  an  indorsee  who  has  given 
the  drawer  value  for  the  bill,  must  have  a  remedy  against  the  latter 
when  it  becomes  of  no  value.  He  is  then  in  the  same  situation  as  if  the 
bill  had  never  been  drawn,  and  is  entitled  to  recover  the  value  of  his 
goods.  There  is  no  express  authority  upon  this  point,  but  it  may  be  in- 
ferred from  Pierson  v.  Hutchinson,  2  Camp.  N.  P.  C.  211,  that  if  a  bill 
be  lost  and  not  destroyed,  there  can  be  no  remedy  in  respect  of  it  at  law, 
unless  it  was  in  such  a  state,  when  lost,  that  no  person  but  the  plaintiff 
could  have  acquired  a  right  to  sue  on  it.  Now,  here  the  bill  was  in  such 
a  state  that  no  person  could  have  acquired  that  right.  It  is  true  that 
the  drawer  may  be  prejudiced  in  his  remedy  against  the  acceptor  by  the 
result  of  the  alteration,  but  in  this,  as  in  any  other  instance  of  special 
damage  arising  from  that  circumstance,  an  action  on  the  case  may  be 
maintained  against  the  party  in  fault,  for  the  amount  of  damage  really 
sustained.  A  different  rule  might  be  productive  of  great  injustice.  Sup- 
pose the  bill  accepted  for  the  accommodation  of  the  drawer,  or  in  part 
for  his  accommodation,  the  acceptor  having  received  but  a  small  part  of 
the  amount  of  the  bill.  In  the  first  case,  the  drawer  would  sustain  no 
injury  by  the  alteration  of  the  bill,  and  yet,  if  the  indorsee  could  not 
resort  to  the  consideration,  he  must  lose  his  just  debt,  and  the  drawer 
escape  payment:  in  the  second  case,  if  an  acceptance  has  been  given  for 
£1000,  when  £50  only  was  due,  the  drawer  will  have  indorsed  the  bill 
in  payment  of  a  debt  of  J61000,  at  the  expense  of  £50  only. 

Flatt,  contra. — The  plaintiff,  by  altering  the  bill  in  a  material  part, 
has  rendered  it  of  no  value,  and,  by  laches,  made  it  his  own.  Now,  it 
is  well  established  that  in  such  a  case  the  bill  operates  in  satisfaction  of 
any  debt  for  which  it  was  originally  given.  That  applies  to  the  present 
r^Tl^n  ^^^^^^*  ^^^^  ^^  ^^^  ^analogous  to  the  case  of  a  bill  drawn  on  an 
1-  -I  improper  stamp,  because  in  that  case  there  never  was  a  valid  bill 
in  existence.  Here  a  bill,  originally  valid,  was  rendered  void  by  the  act 
of  the  plaintiff.  It  is  not  correct  to  say,  that  the  drawer  in  such  a  case 
has  always  his  remedy  left  against  the  acceptor.  An  acceptance  given 
in  satisfaction  of  a  claim  in  respect  of  which  no  action  can  be  maintained 
— as  to  a  physician  for  fees,  or  in  consideration  of  a  promise,  not  in 
writing,  to  pay  the  debt  of  another — may  be  enforced :  but  if  the  bill  be 
destroyed,  the  remedy  is  wholly  lost.  Permitting  the  plaintiff  to  recover 
in  this  action,  and  allowing  the  defendant  to  bring  a  cross  action  for  the 
special  damage  occasioned  by  the  destruction  of  the  bill,  would  lead  to 
a  multiplicity  of  suits  in  the  same  matter^  which  the  law  discourages. 

Cktr,  adv,  vuU. 
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Lord  Tenterden,  C.  J.,  now  delivered  the  judgment  of  the  Court; 
and,  after  stating  the  facts  of  the  case,  proceeded  as  follows : — 

In  this  case  we  have  come  to  the  conclusion,  that  the  opinion  which 
I  expressed  at  the  trial,  namely,  that  the  plaintiff  was  entitled  to  recover 
on  the  count  for  goods  sold,  cannot  he  supported.  It  is  perfectly  clear 
that  a  bill  of  exchange  will  operate  as  a  satisfaction  of  a  preceding  debt, 
if  the  holder  make  it  his  own  by  laches — as  by  not  presenting  it  for  pay- 
ment when  due.  Here  we  think  that  the  plaintiff,  by  altering  the  bill 
in  a  material  part,  made  it  his  own  as  against  the  defendant,  and  caused 
it  to  operate  as  a  satisfaction  of  the  debt  for  which  it  was  originally  given. 
Allowing  the  plaintiff  to  recover  the  value  of  the  goods  in  this  action, 
and  the  defendant  to  bring  a  cross  action  for  the  special  damage  sustained 
by  reason  of  the  destruction  of  the  bill,  would  lead  to  a  multiplicity  of 
actions,  which  is  against  the  policy  of  the  law.  For  these  reasons,  we 
are  of  opinion,  that  the  rule  for  entering  a  nonsuit  must  be  made  abso- 
lute. Bule  absolute. 


*II.— ATKINSON    V.    HAWDON.  [*714] 

Jan.  27,  1835.— B.     2  Ad.  k  El.  628.    Eng.  Com.  Law  Reps.  vol.  29. 

Assumpsit  by  drawer  against  acceptor  of  a  bill  of  exchange  stated  to 
have  been  made  on  the  28th  of  December,  1833,  for  JS19,  payable  to 
plaintiff  two  months  after  date.  Counts  for  goods  sold  and  delivered, 
and  on  an  account  stated.  First  plea,  to  the  first  count,  that  the  defend- 
ant did  accept  the  said  supposed  bill  of  exchange,  but  that  the  same, 
when  he  accepted  it,  was  dated  on  a  certain  day  other  than  the  day  in 
that  behalf  in  the  declaration  mentioned,  viz.,  the  80th  of  December, 
1833;  and  that  the  plaintiff,  after  the  defendant  accepted  the  said  bill, 
and  after  the  same  had  been  issued  and  complete,  viz.,  on,  &c.,  without 
the  privity  or  assent  of  the  defendant  in  that  behalf,  and  without  the 
said  bill  being  restamped,  altered  the  said  bill  in  a  material  part,  viz., 
by  altering  the  day  of  the  date  thereof  from  the  said  80th,  &c.,  to  the 
28  th  day  of  December,  1883 ;  verification.  Second  plea :  as  to  the  alleged 
cause  of  action  in  respect  of  goods,  that  after  the  making  of  the  promise 
in  respect  of  that  cause  of  action,  and  before  the  commencement  of  this 
suit,  viz.,  December  80th,  1888,  an  account  was  stated  between  the  plain* 
tiff  and  defendant  of  and  concerning  the  last  mentioned  cause  of  action ; 
and  upon  that  occasion  the  defendant  was  found  indebted  to  the  plaintiff 
in  the  sum  of  JS19,  for  which  sum  the  plaintiff  on  the  last  mentioned  day 
made  his  bill  of  exchange  payable  to  the  plaintiff  or  order  two  months 
after  date,  and  directed  to  the  defendant,  who  accepted  the  same  for  and 
on  account  of  the  said  jS19  so  due  and  owing  from  him  to  the  plaintiff; 
verification.     Third  plea,  as  to  the  account  stated,  non  assumpsit. 

Beplication,  as  to  the  second  plea,  that  although  true  it  is  that  the 
defendant  was  found  to  be  in  arrear  and  indebted  to  the  plaintiff  in  the 
sum  of  £19,  and  that  the  plaintiff  did  make  and  the  defendant  did  accept 
the  bill  of  exchange  in  the  second  plea  mentioned  on  account  of  that 
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sum  in  manner  and  form,  &c.,  nevertbeless  the  plaintiff  saith  that  before 
the  commencement  of  this  suit  the  said  bill  of  exchange  in  the  second 
plea  mentioned  became  due,  and  the  defendant  did  not  then  or  at  any 
r  71 M  ^^^^^  ^^^^  before  or  since  the  said  bill  became  due,  and  before  *tbe 
L  J  commencement  of  this  suit^  pay  the  said  sum  of  money  in  the 
said  bill  of  exchange  mentioned,  or  any  part  thereof;  verification.  As 
to  the  rest  of  the  declaration  nolle  prosequi. 

Eejoinder.  That  after  the  defendant  had  accepted  the  said  bill  in  the 
said  second  plea  mentioned,  and  after  the  same  had  been  issued  and  com- 
plete, viz.,  on  the  30th  of  December,  1833,  he,  the  plaintiff,  without  the 
privity  or  assent  of  the  defendant  in  that  behalf,  and  without  the  said 
bill  being  restamped,  altered  the  said  bill  in  a  material  part,  viz.,  by 
altering  the  day  of  the  date  thereof  to  the  28th  of  December,  1833 ;  veri- 
fication.    General  demurrer  and  joinder. 

Busby,  in  support  of  the  demurrer.  The  rejoinder  is  no  answer  to 
the  replication.  The  bill  being  altered  in  a  material  respect  by  the  plain- 
tiff, one  of  the  original  parties  to  the  instrument,  he  was  remitted  to  the 
debt  in  consideration  of  which  it  was  given ;  Sutton  v.  Toomer,  7  B.  & 
C.  416.  It  has,  indeed,  been  decided  that,  in  consequence  of  a  bill  being 
altered,  the  holder's  remedy  for  his  debt  was  altogether  gone ;  Alderson 
V.  Langdale,  3  B.  &  Ad.  660 ;  but  there  the  defendant  was  the  drawer, 
and  the  plaintiff,  who  had  altered  the  bill,  was  an  indorsee.  He,  by 
such  alteration,  had  deprived  the  drawer  of  his  remedy  against  the  ac- 
ceptor, and  could  not  therefore  sue  the  drawer  upon  the  original  consi- 
deration. But  here  the  parties  are  drawer  and  acceptor ;  the  acceptor  is 
not  put  in  any  worse  situation  by  the  destruction  of  the  bill ;  and,  it  not 
being  paid,  there  is  no  reason  that  the  drawer  should  not  recover  for  the 
original  debt.  Besides,  the  rejoinder  does  not  show  when  the  alteration 
took  place :  it  may  have  been  after  the  bill  was  due  and  dishonoured. 

Wightman,  contra.  The  distinction  between  a  drawer  and  an  acceptor 
sued  upon  a  vitiated  bill  must  be  admitted ;  and  the  rejoinder  is  there- 
fore bad.  But  the  replication  is  also  bad.  It  merely  alleges  that  the 
bill  mentioned  in  the  second  plea  became  due,  and  the  defendant  did 
not  pay  it.  No  particular  laches  is  imputed.  Taking  the  case  upon  the 
statement  in  the  replication,  it  does  not  appear  that  the  plaintiff  still 
holds  the  bill :  indeed,  it  may  be  presumed  that  if  he  did  he  would  sue 
r*71f^1  *"P^^  ^^'  Then,  if  the  bill  is  indorsed  and  outstanding,  and  the 
L  J  defendant  liable  to  be  called  upon  by  the  holder,  the  plaintiff 
cannot  resort  to  the  original  consideration.  [Lord  Denhan,  C.  J — 
This  objection  should  have  been  specially  pointed  out.] 

Per  Curiam,  Lord  Denman,  C.  J.,  Littledale,  Williams,  and 
Coleridge,  Js.  .  Judgment  ifor  the  plaintiff. 
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WHERE  A  BILL  OF  EXCHANGE  IS  NOT  PAID  BT  THE  ACOEJPTOR,  THE 
DRAWER  IS  LIABLE  FOR  ALL  THE  CONSEQUENCES  OF  THE  NON-PAT- 
MENT^  AND  THE  LOSS  ON  THE  RE-EXOHANGE  IS  PART  OF  THE  DAMA- 
GES ARISING  FROM  THE  CONTRACT  NOT  BEING  PERFORMED. 

MELLISH  T.   SIMEON. 

Not.  27,  1794.— E.     2  H.  Bl.  378. 

On  the  9th  of  July,  1793,  two  bills  of  exchange  were  drawn  by 
Simeon  in  London,  on  Boyd  and  Co.  in  PariS;  one  for  35,000^  the  other 
for  36,000  livres  Tonrnois,  amounting  together  to  £603,  I9«.  lOd,  ster- 
ling, according  to  the  rate  of  exchange  between  London  and  Paris,  of 
6id.  for  the  French  crown  of  three  livres^  and  payable  to  the  order  of 
Mellish  and  Co.,  who  indorsed  them  in  London  to  Jeysset  and  Co.  at 
Amsterdam.  Jeysset  and  Co.  indorsed  them  to  Meryolet  at  Amsterdam, 
and  Meryolet  to  Androine  at  Paris.  When  they  were  presented  for 
acceptance,  Boyd  and  Co.  refused  to  accept  them,  but  promised  that 
they  should  be  paid  when  they  became  due. 

In  the  meantime,  the  French  Convention  passed  a  decree  prohibiting 
the  payment  of  any  bills  drawn  in  any  of  the  countries  at  war  with 
France,  and  of  course  the  bills  in  question  were  not  paid.  In  conse- 
quence of  this,  they  were  sent  back  by  Androine  to  Meryolet  at  Amster- 
dam, protested  for  non-acceptance  and  non-payment,  and  at  the  same 
time  Androine  drew  another  bill  on  Meryolet  for  the  amount  of  them  at 
the  rate  of  18 J  groots  for  the  French  crown  of  three  livres,  *for  pi^yi^n 
the  re-exchange  between  Paris  and  Amsterdam,  together  with  ^  -^ 
the  ordinary  charges,  which  bill  Meryolet  paid,  and  was  reimbursed  by 
Jeysset  and  Co.,  by  compromise  between  them,  at  the  rate  of  18  groots 
for  the  French  crown,  amounting  to  £905,  13«.  dd.  sterling,  for  which 
sum,  together  with  charges  at  Amsterdam,  and  the  re-exchange  between 
that  place  and  London,  making  in  the  whole  £913,  4^.  Bd.  sterling,  / 
Jeysset  and  Co.  drew  a  bill  on  Mellish  and  Co.,  which  they  paid,  and 
took  back  the  former  bills,  on  which  they  brought  the  present  action 
against  Simeon  the  drawer,  and  recovered  a  verdict  for  the  whole  sum  of 
£913,  4^.  Sd,  And  now  Le  Blanc,  Sergt,  moved  for  a  new  trial,  on  the 
ground  that  the  defendant  was  not  liable  for  the  loss  on  the  re-exchange. 
It  LB  true,  he  said,  that  the  drawer  of  a  bill  of  exchange  undertakes,  by 
the  act  of  drawing  it,  that  the  drawee  shall  be  found  in  the  place  where 
he  is  described  to  be,  and  shall  have  effects  in  his  hands,  but  the  under- 
taking does  not  extend  to  the  case  of  a  prohibition  to  accept  or  pay  the 
bill,  imposed  by  the  law  of  a  foreign  country  in  which  the  drawee  re- 
sides. When  a  person  takes  a  bill  circumstanced  as  this  was,  he  must 
submit  to  the  laws  of  that  country.  There  was  no  default  in  the 
drawer;  he  therefore  cannot  in  justice  be  liable  for  more  than  the  sum 
he  originally  received  for  the  bills,  with  interest,  and  the  expenses  of 
protesting  them. 

Lord  Chief  Justice  Etris. — ^I  see  no  distinction  between  this  case  and 

JuN£^  1854.— 32  • 
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the  common  one  of  a  bill  beiDg  refused  payment.  The  drawer  must  pay 
for  all  the  consequences  of  the  non-payment,  and  the  loss  on  the  re-ex- 
change seems  to  me  to  be  a  part  of  the  damages  arising  from  the  con- 
tract not  being  performed.  I  thought,  indeed,  at  the  trial,  that  it  might 
be  a  question  whether  the  drawer  were  liable  for  the  re-exchange  occa- 
sioned by  the  circuitous  mode  of  returning  the  bills  through  Amsterdam, 
but  the  jury  decided  it. 

BuLLER,  J. — What  is  the  engagement  of  the  drawer  of  a  bill  of  ex- 
change ?  He  undertakes  that  the  bill  shall  be  paid  when  due.  K  it  be 
not  paid,  it  is  not  necessary  for  the  holder  to  inquire  for  what  reason  it 
r*71S1  ^^  ^^^  P^^^'  ^^^  ^^  ^^^  holder  has  been  ^guilty  of  no  default,  the 
^  .  J  drawer  is  answerable  for  the  amount  of  the  bill ;  and  if  he  is  lia- 
ble for  the  bill,  he  must  also  be  liable  for  the  re-exchange,  which  is  a 
consequence  of  the  bill  not  being  paid. 

Heath,  J. — Of  the  same  opinion.  He  who  undertakes  for  the  act  of 
another,  undertakes  that  it  shall  be  done  at  all  events. 

B.OOKE;  J. — Of  the  same  opinion.  Bule  refused. 


1.  Be-ezchange  is  the  expense  inciirred  by  the  bill  being  dishonoured  in  a 
foreign  country  in  which  it  was  payable,  and  returned  to  the  country  in  which 
it  was  made  or  indorsed  and  then  taken  up ;  the  amount  of  it  depends  on  the 
course  of  exchange  between  the  two  countries.     Byles  on  Bills,  p.  329. 

2.  The  nature  of  the  transaction  is  this :  a  merchant  in  London  draws  on 
his  debtor  in  Lisbon,  a  bill  in  favour  of  A.  for  so  much  in  the  currency  of  Por- 
tugal, for  which  he  receives  of  A.  its  corresponding  value  at  the  time,  in  English 
currency.  Sometimes  a  bill  for  that  amount,  in  Portuguese  currency  can  be 
purchased  in  London  for  less,  sometimes  it  will  fetch  more  English  money, — 
according  to  the  course  of  exchange.  Suppose  the  rate  of  exchange  to  fall 
when  the  bill  becomes  due  ;  that  is,  suppose  it  requires  in  London  more  English 
money  to  purchase  a  bill  on  Lisbon  for  the  same  sum,  and  that  in  Lisbon  to 
replace  it,  a  larger  bill  must  be  drawn  on  London.  A.  the  holder  has  a  rieht 
to  the  payment  of  that  sum  in  Portuguese  currency  at  Lisbon.  The  bill  is  dia- 
honourea  ;  he  the  holder  is  therefore  entitled  to  recover  of  the  drawer,  not  only 
the  value  which  he  formerly  gave  for  the  bill,  but  as  much  as  he  must  draw  a 
bill  for  in  Lisbon  on  London  in  order  to  replace  at  the  time  and  on  the  spot, 
when  and  where  the  bill  should  have  been  paid,  the  sum  that  he  was  in  titled  to 
receive.    Byles  on  Bills,  p.  329. 

3.  "  The  engagement  of  the  drawer  and  indorser  of  every  bill  is,  that  it  shall 
be  paid  at  the  proper  time  and  place  ;  and,  if  it  be  not,  the  holder  is  entitled  to 
indemnity  for  the  loss  arising  from  this  breach  of  contract.  The  general  law 
merchant  of  Europe  authorizes  the  holder  of  a  protested  bill  immediately  to 
re -draw  from  the  place  where  the  bill  was  payable,  on  the  drawer  or  indorser, 
in  order  to  reimburse  himself  for  the  principal  of  the  bill  protested,  the  contin- 
gent expenses  attending  it,  and  the  new  exchange  which  he  pays.  His  indem- 
nity requires  him  to  draw  for  such  an  amount  as  will  make  good  the  face  of  the 
bill,  together  with  interest  from  the  time  it  ought  to  have  Deen  paid,  and  the 
necessary  charges  of  protest,  postage,  and  broker^s  commission,  and  the  cur- 
rent rate  of  excnange  at  the  place  where  the  bill  was  to  be  demanded  or  paya- 
ble, on  the  place  where  it  was  drawn  or  negotiated.  The  law  does  not  insist 
upon  an  actual  re-drawing,  but  it  enables  the  holder  to  recover  what  would  be 
r^j,-,g|the  price  of  another  new  bill  at  *the  place  where  the  bill  was  dis- 
L  J  honoured,  or  the  loss  on  the  re-exchange ;  and  this  it  does  by  giving  him 
the  face  of  the  protested  bill,  with  interest,  and  ihe  necessary  expenses,  includ- 
ing the  amount  or  price  of  the  re-exchange,    fiat  the  indorser  of  a  bill  is  not 
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entitled  to  recover  of  the  drawer  the  damages  incurred  by  the  non-acceptance 
of  the  bill,  unless  he  has  paid  them,  or  is  liable  to  pay  them.  Nor  is  the 
acceptor  liable  for  the  extra  charges  on  the  re-exchange.  He  is  only  charge- 
able for  the  sum  specified  in  the  oill,  with  interest  according  to  the  rate  estab- 
lished at  the  place  of  payment.  The  claim  for  the  re-exchange  is  against  the 
drawer,  who  undertakes  to  indemnify  the  holder  if  the  bill  be  not  paid/* — 3 
Kent,  Gomm.,  p.  116. 

4.  In  the  case  of  De  Tastet  y.  Baring,  11  East,  265,  the  question  of  ex- 
change and  re-exchange  is  thus  explained  by  the  counsel  for  the  plaintiff :—« 
"  The  nature  of  the  transaction  which  gives  rise  to  the  question  ot  exchange 
and  re-exchange  is  this :  A  merchant  in  London  draws  on  his  debtor  in  Lisbon 
a  bill  in  favour  of  another,  for  so  much,  in  the  currency  of  Portugal,  for  which 
he  receives  its  corresponding  value  at  the  time  in  English  currency ;  and  that 
corresponding  value  nuctuates,  from  time  to  time,  according  to  the  greater  or 
lesser  demand  there  may  be  in  the  London  market  for  bills  on  Lisbon,  and  the 
facility  for  obtaining  them.  The  difference  of  that  value  constitutes  the  rate  of 
exchange  on  Lisbon.  The  like  circumstances  and  considerations  take  place  at 
Lisbon,  and  constitute,  in  like  manner,  the  rate  of  exchange  on  London. 
When  the  holder  therefore,  of  a  London  bill,  drawn  on  Lisbon,  is  refused  payment 
of  it  in  Lisbon,  the  actual  loss  which  he  sustains  is  not  the  identical  sum  which  he 
gave  for  the  bill  in  London,  but  the  amount  of  its  contents,  if  paid  at  Lisbon,  where 
It  was  due,  and  the  sum,  which  it  will  cost  him  to  replace  that  amount  upon  the 
spot,  by  a  bill  upon  London,  which  he  is  entitled  to  draw  upon  the  persons  there, 
who  are  liable  to  him  upon  the  former  bill.  That  cost,  whatever  it  may  be,  con- 
stitutes his  actual  loss,  and  the  charge  for  re-exchang^.  And  it  is  quite  imma- 
terial, whether  or  not  he  in  fact  re-draws  such  a  bill  on  London,  and  raises  the 
money  upon  it  in  the  Lisbon  market.  His  loss,  by  the  dishonour  of  the  London 
bill,  is  exactly  the  same,  and  cannot  depend  on  the  circumstance,  whether  he 
repay  himself  immediately  by  re-drawing  for  the  amount  of  the  former  bill,  with 
the  addition  of  the  charges  upon  it,  including  the  amount  of  the  re-exchange, 
if  unfavourable  to  this  country  at  the  time :  or.  whether  he  wait  till  a  future 
settlement  of  accounts  with  the  pa^v,  who  is  liable  to  him  on  the  first  bill  here. 
Bat  that  party  is,  at  all  events,  liable  to  him  for  the  difference ;  for,  as  soon  as 
the  bill  was  dishonoured,  the  holder  was  entitled  to  re-draw.  That,  therefore, 
is  the  period  to  look  to.  It  ought  not  to  depend  on  the  rise  or  fall  of  the  bill 
market,  *or  exchange  afterwards ;  for,  as  he  could  not  charge  the  r«Y201 
increased  difference,  by  his  own  delay  in  waiting  till  the  exchange  grew  ^  -1 
more  unfavourable  to  England,  before  he  re-drew ;  so,  neither  could  the  party 
here  fairly  insist  on  having  the  advantage,  if  the  exchange  happened  to  be  more 
favourable,  when  the  bill  was  actually  drawn.  Where  re-exchange  has  been 
recovered  on  the  dishonour  of  a  foreign  bill,  ithas  not  been  usual  to  prove,  that, 
in  fact,  another  bill  was  redrawn.  If  the  quantum  of  damage  is  not  to  be  ascer- 
tained by  the  existing  rate  of  exchange  at  the  time  of  the  dishonour,  the  tule 
will  become  extremely  complex  for  settling  what  is  to  be  paid  on  the  bill 
between  different  indorsees,  each  of  whom  takes  it  at  the  value  of  the  exchange, 
when  he  purchased  it.  If  then  the  amount  of  the  re  exchange  between  Uie 
two  countries,  at  the  time  of  the  dishonour,  be  the  true  measure  of  damage, 
which  the  holder  at  Lisbon  was  entitled  to  receive  from  his  indorsee  in 
England  ;  and  that  re-exchange  consists  of  the  amount  of  a  bill  on  London, 
which  would  put  the  holder  of  the  dishonoured  bill  in  the  sam^  situation,  as  if 
he  had  received  the  contents  of  it,  when  due,  in  Lisbon  ;  it  cannot  make  any 
difference  whether  the  exchange  between  Lisbon  and  London,  at  the  time,  were 
carried  on  directly,  or  through  the  medium  of  other  places.  The  more  circui- 
tous and  ditficult  it  was,  the  greater  would  be  the  loss  of  the  holder  by  the  dis- 
honour." 

5.  In  Scotland  the  point  does  not  appear  to  have  been  determined,  but  in 
England  it  has  been  tried,  that  an  acceptor  is  not  liable  for  re-exchange,  but 
only  for  the  principal  sum  and  interest,  according  to  the  le^al  rate  of  interest 
at  the  place  where  the  bill  is  payable.  The  case  of  Woolsey  v.  Crawford,  2 
Gamp.  445,  was  an  action  by  the  payee  of  a  bill  of  exchange  against  the  accep- 
tor.   The  declaration  stated  that  the  plaintiff  who  was  payee  of  the  bill,  had 
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indorsed  it  in  Canada,  and  that  in  consequence  of  its  returning  to  tbat  eonntrj 
dishonoured,  he  had  been  compelled  to  pay  to  the  indorsee  £10  per  cent,  upon 
the  amount  as  re-exchange,  and  £6  per  cent,  interest  from  the  time  it  became 
due,  together  with  other  charges.  The  plaintiff  undertook  to  prove  these  facts, 
and  contended  that  the  defendant  was  answerable  for  all  the  damage  that  had 
been  suffered  by  the  plaintiff,  from  the  bill  being  dishonoured.  Lord  EUenbo- 
rough  observed, — "  i  ou  may  as  well  state  that  by  reason  of  the  bill  not  beinff 
paid,  the  plaintiff  was  obliged  to  raise  money  by  mortgage.  You  must  proceed 
lor  re-exchange  against  the  drawer.  He  undertakes  that  the  bill  shall  be  paid,  or 
that  he  will  indemnify  the  holder  against  the  consequences.  The  acceptor's 
contract  cannot  be  carried  farther,  than  to  pay  the  sum  specified  in  Uie  bill,  and 
interest  according  to  the  legal  rate  of  interest  where  it  is  due." 


r*79n  *^  BNGLANB,  THE  PAYMENT  OF  PART  OP  THE  PRINCIPAL  SUM 
L  J        SECURED    BY    A    BILL    OR    NOTE,   OR  OP  THE    INTEREST  DUE 

UPON  IT,  WITHIN  SIX  YEARS  FROM  THE  DATE  OF  THE  BILL  OR 
NOTE  BECOMING  DUE,  OPERATES  AS  A  NEW  OBLIGATION  AGAINST 
ALL  THE  PARTIES  TO  THE  ORIGINAL  OBLIGATION,  AND  BARS  THE 
STATUTE   OF  LIMITATIONS. 

I BURLEIGH  V.  STOTT. 

May  2,  1828.— E.    8  B.  ft  G.  36.    Bng.  Com.  Law  Reps.  toL  15. 

Assumpsit  on  a  promissory  note  made  by  T.  Stott,  the  intestate, 
dated  4th  March,  1818,  for  £600,  payable  to  Robert  Burleigh,  with  in- 
terest. Common  money  counts.  Plea,  first,  the  general  issue,  upon 
which  issue  was  joined ;  secondly,  the  statute  of  limitations.  The  plain- 
tiffs replied,  a  writ  issued  on  the  3d  of  October,  1826,  by  the  plaintiff's 
as  executors  against  the  defendant  as  administratrix.  Rejoinder,  admit- 
ting the  writ,  but  alleging  that  the  causes  of  action  did  not  accrue  within 
six  years  of  the  issuing  of  the  same,  upon  which  issue  was  joined. 

At  the  trial  before  Lord  Tenterden,  C.  J.,  at  the  London  sittings  be- 
fore Michaelmas  Term,  1827,  a  verdict  was  found  for  the  plaintiffs  for 
£625,  subject  to  the  opinion  of  this  Court  on  the  following  case : — 

On  the  4th  March,  1818,  Thomas  Burleigh  and  Thomas  Stott  signed 
the  following  promissory  note : — 

<«  jeeOO.  London,  4th  March,  1818. 

"On  demand  we  jointly  and  severally  promise  to  pay  Mr.  Robert 
Burleigh  the  sum  of  six  hundred  pounds,  with  lawful  interest  thereon." 

The  note  was  given  by  T.  Burleigh  to  Robert  Burleigh  for  money 
lent,  and  T.  Stott  was  merely  a  surety.  On  the  lOth  October,  1818,  T, 
Burleigh  paid  to  Robert  Burleigh  the  interest  then  due  on  the  note,  and 
the  following  indorsement  was  thereupon  made  upon  it  by  Robert  Bur- 
leigh : — "  Received  the  interest  on  this  note  to  the  10th  October,  1818. 
R.  BUBLEIGH."  On  the  lOth  October,  1820,  T.  Burleigh  paid  to 
Robert  Burleigh  the  interest  then  due  on  the  note,  and  £100  on  acconot 
of  the  principal,  and  thereupon  the  following  indorsement  was  at  the 
r*72f21  ^^^^  ^^^^  made  upon  the  note  by  Robert  Burleigh  : — '*'«  Re- 
L        J  ceived  the  interest  on  this  note  to  the  10th  October,  1820 ;  also 
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J&IOO  on  aceonnt  of  the  principal^  leaving  due  £500.  B.  Burleioh.'' 
From  bis  signing  the  note  till  his  death  T.  Stott  had  no  eommunication 
with  Thomas  Burleigh  about  the  note.  Bobert  Burleigh  always  applied 
to  Thomas  Burleigh  for  money.  The  payments  on  the  10th  October, 
1818,  and  10th  October,  1820,  were  made  by  Thomas  Burleigh,  without 
any  communication  with  T.  Stott.  T.  Stott  died  on  the  3d  March,  1821, 
and  Bobert  Burleigh  died  on  the  8th  July  in  that  year.  The  writ  of 
latitat  in  this  cause  was  duly  issued  on  the  3d  October,  1826.  The 
question  for  the  opinion  of  this  Court  was.  Whether  the  plaintiffs,  under 
these  circumstances,  were  entitled  to  recover. 

Chitty,  for  the  Plaintiff. — ^The  part  payment  of  the  money  secured  by 
the  note  within  six  years  by  Burleigh  operated  as  a  fresh  promise  by 
Stott  -to  pay  the  residue.  Where  the  fact  that  several  persons  are  part- 
ners has  once  been  established,  the  act  or  declaration  of  one  partner  re- 
lating to  the  subject-matter  of  the  partnership  is  evidence  against  the 
rest,  although  the  admission  be  made  after  a  dissolution  of  partnership, 
Wood  V.  Braddick,  1  Taunt.  104.  In  Whitcomb  v.  Whiting,  Doug. 
652,  the  acknowledgment  of  one  out  of  several  makers  of  a  joint  and 
several  promissory  note  was  holden  sufficient  to  take  it  out  of  the  statute 
of  limitations  as  against  the  others,  and  that  upon  the  ground  that  pay- 
ment by  one  was  payment  by  all ;  that  the  one  acted  virtually  as  agent 
for  the  rest,  and  that  an  admission  by  one  was  an  admission  by  all,  and 
that  the  law  raised  a  promise  to  pay  when  the  debt  was  admitted  to  be 
due.  And  in  Perham  v.  Baynal,  2  Bing.  306,  it  was  held,  that  an  ac- 
knowledgment within  six  years  by  one  of  two  joint  makers  of  a  promis- 
sory note  revived  the  debt  against  the  other,  although  that  other  had 
made  no  acknowledgment,  and  only  signed  the  note  as  a  surety.  I« 
Atkins  V.  Tredgold,  2  B.  &  C.  28,  the  payment  was  made  after  the  death 
of  one  of  the  promisors,  and  the  other  was  liable  as  survivor.  It  was  a 
payment  made  by  him  in  his  own  right  and  on  his  own  account,  and  not 
on  account  of  or  as  agent  for  A.  But  in  this  case  the  payment  was  made 
during  the  life  of  T.  Stott,  and  he,  by  signing,  had  *made  his  co-  r«>TQQ-i 
promiser  his  agent  for  the  purpose  of  making  any  payments  on  1-  J 
the  note,  and  the  latter  executed  the  authority  by  making  the  several 
payments.  The  intestate  was  bound  by  those  payments  in  the  same  way 
as  he  would  have  been  if  he  had  made  them  himself.  They  were,  there- 
fore, admissions  by  him  that  at  the  time  when  they  were  made  the  debt 
existed,  and  the  law  will  raise  a  promise  by  him  to  pay  the  same. 

Alderson,  contra. — An  acknowledgment  made  within  six  years  ope- 
rates as  a  new  substantive  promise  to  pay  the  debt,  and  not  as  drawing 
down  the  original  promise  to  the  time  when  the  acknowledgment  is  made, 
Pittam  V.  Foster,  1  B.  &  C.  248.  It  is  not  true,  therefore,  that  the 
statute  of  limitations  proceeds  on  the  presumption  that  the  debt  has  been 
satisfied.  Suppose  instead  of  one  note  there  had  been  three,  one  joint  by 
A.  and  B.,  one  separate  by  A.,  and  one  separate  by  B.,  a  payment  by 
A.  on  the  joint  note  will  operate  as  a  payment  by  B.  on  that  note,  but 
not  on  his  separate  note.  After  Stott  died  the  joint  note  was  at  an  end, 
and  the  plaintiff  was  compelled  to  sue  on  the  note  as  if  it  were  the  seve- 
ral note  of  the  defendant ;  and  the  case  must  be  considered  as  if  the 
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action  were  brought  on  the  separate  note  of  6.  The  admission  whicb 
would  clearly  have  supported  an  action  on  the  joint  note  will  not  support 
one  on  the  separate  note.  The  whole  question  depends  on  this,  whether 
one  of  two  persons  jointly  and  severally  liable  is  agent  for  the  other  for 
all  purposes  connected  with  the  note,  whether  he  be  agent  to  make  ac- 
knowledgments and  to  make  payments.  He  is  agent  to  the  co-promisor 
as  far  only  as  their  joint  obligation  extends,  but  no  further.  Whitcomb 
Y.  Whiting,  Doug.  652,  has  been  frequently  questioned,  and  the  decision 
in  that  case  is  at  variance  with  Brand  v.  Haslerig,  Doug.  652 ;  Jackson 
V.  Fairbank,  2  H.  Bl.  340,  was  also  questioned  in  the  case  of  Brandram 
y.  Wharton,  1  B.  &  A.  463.  In  Perham  v.  Eaynal  the  action  was 
brought  on  a  joint  note. 

Lord  Tentebdkn,  G.  J. — I  am  of  opinion  that  the  plaintiffs  are  en- 
titled to  recover.  I  quite  agree  with  the  late  decisions  which  have  esta- 
blished, that  in  order  to  satisfy  the  statute  of  limitations  there  must  be 
r«7941  ®^^^^°^®  ^^  ^  promise  to  pay  within  *the  six  years.  But  I  think 
L  -I  that  in  this  case  there  was  sufficient  evidence  of  a  promise  bj  the 
intestate  within  six  years  to  pay  jointly  and  severally  according  to  the 
form  of  this  note.  Suppose  the  note  had  been  joint  only,  there  could 
not  have  been  any  doubt  that  a  part-payment  by  one  of  the  joint  pro- 
misors would  refer  to  the  nature  of  the  note,  and  operate  as  an  admission 
by  all  the  joint  promisors  that  the  note  was  unsatisfied,  and  therefore  as 
a  promise  by  all  to  pay  the  residue.  Here  the  note  is  joint  and  several^ 
and  the  plaintiffs  are  bound  to  sue  as  if  it  was  the  several  note  of  the 
intestate,  because  Stott,  one  of  the  joint  promisors,  is  dead.  It  is  said 
that  it  must  be  considered  as  if  there  were  three  notes,  one  joint  and  two 
several  notes,  and  that  the  payment  by  one  only  operates  as  an  admis- 
sion so  far  only  as  the  joint  promise  is  concerned,  and  no  further,  and, 
consequently,  that  the  joint  promise  being  at  an  end  by  the  death  of  one 
of  the  co-promisors,  the  action  is  not  maintainable.  If  we  were  so  to 
hold,  I  think  we  should  put  the  law  on  too  nice  a  distinction.  I  am  of 
opinion,  that  a  part-payment  by  one  is  an  admission  by  both  that  the 
note  is  unsatisfied,  and  that  it  operates  as  a  promise  by  both  to  paj  ac- 
cording to  the  nature  of  the  instrument,  and,  consequently,  as  a  promise 
by  the  defendant's  intestate  to  pay  on  this  his  several  promissory  note. 
The  judgment  of  the  Court,  must,  therefore,  be  for  the  plaintiff. 

Batley,  J. — I  consider  this  as  a  joint  and  several  promissory  note. 
I  think  that  the  part-payment  by  one  operates  in  point  of  legal  effect  as 
a  new  promise,  by  all  and  each  of  the  promisors,  to  pay  according  to  the 
nature  of  the  instrument. 

HoLBOYD,  J. — Whitcomb  v.  Whiting,  and  Jackson  v.  Fairbank,  are  in 
point,  and  must  govern  the  present  case.  It  is  conceded  that  part-pay- 
ment by  one  of  two  joint  promisors  within  the  six  years  being  an  admis- 
sion that  the  note  is  uiiiBatisfied,  operates  as  a  promise  by  both  to  paj  the 
joint  note.  I  also  think  that  such  payment  operates  as  a  new  promise  to 
the  full  extent  of  the  original  promise  contained  in  the  instrument.  The 
joint  and  several  promises  apply  to  the  same  sum  of  money.  It  was  a 
r*79'^1  ^^^^^  ^^^^'  though  there  was  a  several  ^promise  by  each  to  pay 
L        -I  it«    In  the  case  of  a  joint  and  several  bond  payment  by  one  ope- 
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rates  as  payment  bj  all.  See  Bao.  Abr.  tit.  Obligation,  D.  4.  So  a  re« 
lease  to  one  is  a  release  to  all.  In  this  case  Stott  has  had  the  benefit  of 
the  part-pajmenty  and  he  onght  to  bear  the  burden.  It  seems  to  me  that 
where  two  persons  jointly  and  severally  promise  to  pay  one  and  the  same 
snm  of  money,  each  of  them  makes  the  other  his  agent  for  the  purpose  of 
making  any  payment  in  respect  of  that  sum  of  money.  That  being  so, 
then,  Burleigh  made  the  payment  in  question  as  the  agent  and  by  the 
authority  of  Stott.  It  was,  therefore,  an  admission  by  the  latter  that  the 
sum  remaining  due  on  the  note  was  an  existing  debt,  and  it  operated  as 
a  fresh  promise  by  him  to  pay  the  same. 

Judgment  for  the  plaintiffs. 


II.— PEASE    V.    HIRST. 

Not.  24,  1829.— E.     10  B.  k  G.  122.    Eng.  Com.  Law  Reps.  rol.  21. 

This  was  an  action  on  a  promissory  note,  bearing  date  the  6th  of 
January,  1817,  whereby  the  defendants  jointly  and  severally  promised 
to  pay  on  demand  Messrs.  Pease,  Harrison  and  Co.,  or  order,  J6800,  with 
lawful  interest  for  the  same,  value  received.  Plea,  general  issue  and 
statute  of  limitations.  At  the  trial  before  Bayley,  J.,  at  the  summer 
assizes  for  the  county  of  Tork,  1828,  the  following  appeared  to  be  the 
facts  of  the  case: — The  plaintiffs,  and  Robert  Harrison,  in  Januaryi 
1817,  carried  on  business  at  Eingston-upon-Hull  under  the  firm  of  PeasOi 
Harrison  and  Co.  The  defendant,  Jonathan  Hirst,  had  for  some  years 
before  kept  an  account  with  them,  as  his  bankers ;  and  at  that  time,  in 
order  to  obtain  credit  with  them,  he  prevailed  with  the  other  defendanta 
to  join  him  in  the  promissory  note  in  question.  The  note  was  deposited 
with  the  bankers,  and  they  gave  him  credit  for  dSSOO  on  account  of  it 
in  his  pass-book,  and  charged  him  interest  for  the  same  yearly.  In 
November,  1820,  R.  C.  Pease  and  H.  Pease  retired  from  the  banking- 
house.  A  balance  was  then  struck  between  the  old  and  new  firm,  and 
the  account  of  Jonathan  Hirst  was  transferred  in  the  books  from  the  old 
to  the  new  firm.  The  promissory  *note  was  handed  over  to  the  r^jna-t 
new  firm,  but  was  not  indorsed  to  them.  In  December,  1821,  I-  J 
Harrison  died.  The  account  was  transferred  to  the  new  firm  as  on  the 
former  occasion.  The  other  two  members  of  the  old  firm.  Lock  and 
Watson,  continued  the  business  together,  with  two  new  partners,  up  to 
the  time  when  this  action  was  brought;  and  as  the  new  partners  en tered| 
the  account  of  Jonathan  Hirst  was  transferred  to  the  new  firm,  and  the 
promissory  note  handed  over  to  them.  Hirst  had  at  one  time  in  hia 
banker's  hands  a  balance  in  his  favour  of  near  £700;  but  it  did  not  ap- 
pear that  that  was  a  money  balance.  He  was  charged  by  the  successive 
firms  with  interest  upon  the  promissory  note  down  to  the  year  1824,  and 
allowed  the  same  in  account  with  the  bankers.  It  was  contended,  on 
the  part  of  those  defendants  who  were  mere  sureties  for  Jonathan  Hirst, 
that  as  on  every  change  of  the  firm  a  balance  was  struck,  and  a  new  ac- 
count opened,  the  note  became  one  of  the  securities  of  the  new  firm ;  that 
the  defendants,  therefore,  were  liable  upon  the  note  to  the  new  firm^  and 
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could  not  be  saed  by  the  partners  who  had  retired  from  it.  Secondly, 
that  as  against  the  sureties  there  was  no  acknowledgment  of  a  debt  within 
six  years,  the  payment  of  interest  haying  been  made  by  Jonathan  Hirat, 
not  to  the  original  payees,  but  to  those  persons  who  were  members  of 
the  firm  at  the  time  of  snch  payment.  The  jury,  under  the  direction  of 
the  learned  Judge,  found  a  verdict  for  the  plaintiffs,  but  liberty  was  re* 
served  to  the  defendants  to  move  to  enter  a  nonsuit.  A  rule  nisi  having 
been  obtained  for  that  purpose,-^ 

The  Attorney'  Oeneral  now  showed  cause.  The  payees  of  the  note,  if 
alive,  or  the  survivors  of  them,  who  have  the  legal  interest  in  the  note, 
arc  the  persons  entitled  to  sue  upon  it.  The  note  cannot  be  considered 
as  having  been  discharged  by  reason  of  Jonathan  Hirst's  having  in  the 
hands  of  the  bankers  a  balance  equal  in  amount  to  the  sum  for  which 
the  note  was  given.  It  does  not  appear  that  that  was  a  cash  balance  in 
his  favour;  but  assuming  that  it  was,  the  bankers  were  not  bound  to 
apply  that  balance  in  discharge  of  the  debt  due  to  them  on  the  promis- 
sory note.  The  note  was  intended  by  all  parties  to  be  a  continuing  secu- 
r*7971  ^^^  ^^^  ^^^  advances  made  from  time  to  time  by  *the  bankers* 
L  -I  The  debtor,  if  he  had  intended  that  the  note  should  be  discharged 
by  such  balance,  should  have  made  a  specific  appropriation,  Brook  v. 
Enderby.  The  payment  of  interest  by  one  of  several  joint  promisors  is 
to  be  considered  in  law  a  payment  by  all :  it  operates  as  an  acknowledg- 
ment of  the  debt  by  all,  Burleigh  v.  Stott. 

F,  Pollock  and  Aldersonj  contra. — The  note  was  given  to  the  persons 
who  constituted  the  banking-house  in  January,  1817.  By  the  change 
in  the  firm  the  responsibility  of  the  maker  ceased.  The  note  became  the 
property  of  the  successive  members  of  the  new  firm.  It  was  treated  as 
such  by  the  bankers  as  well  as  by  Jonathan  Hirst.  The  members  of  the 
banking-house  (in  whom  the  property  now  is)  are  the  persons  entitled  to 
sue.  Three  of  the  defendants  are  mere  sureties;  they,  in  effect,  agreed 
in  January,  1817,  to  guarantee  to  certain  individuals  (then  constituting 
the  firm  of  Pease  and  Co.)  the  payment  of  any  sum  (not  exceeding  j£300) 
advanced  to  Jonathan  Hirst.  [Bayley,  J. — They  do  not  appear  on  the 
face  of  the  instrument  to  be  sureties.]  The  form  of  the  instrument  can- 
not vary  the  nature  of  the  contract.  Then  this  being  a  note  payable 
instanteTf  they  were  bound  (in  favour  of  the  sureties)  to  apply  the  first 
available  balance  in  their  hands  belonging  to  Jonathan  Hirst  in  discharge 
of  the  note;  Clayton's  case,  Bodenham  v.  Purchas;  Simson  v.  Ingham. 
Then  as  to  the  statute  of  limitations,  the  payment  of  interest  by  Jonathan 
Hirst  is  not  any  acknowledgment  of  a  debt  due  to  the  present  plaintiflb 
by  the  three  defendants,  who  are  mere  sureties.  It  was  paid  by  Jonathan 
Hirst  on  account  of  the  several  debts  due  from  him  to  the  banking-house, 
and  it  was  paid  not  to  the  present  plaintiffs  but  to  the  persons  who,  from 
time  to  time,  were  members  of  the  banking-house. 

Baylby^  J. — It  seems  to  me  that  the  plaintiffs  are  entitled  to  retain 
their  verdict.  One  objection  is,  that  this  being  a  note  in  which  three  of 
the  four  defendants  joined  as  sureties  to  a  banking-house,  (in  which  the 
plaintifi&  and  Harrison  were  partners,)  the  liability  of  the  defendants  has 
ceased  by  the  subsequent  change  in  the  firm.    But  a  surety  bond  or  m- 
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strument  *mtij  be  bo  framed  as  to  comprehend  future  as  well  as  rttjqon 
present  partners.  Here  by  the  form  of  the  instrument  none  of  ^  -i 
the  parties  have  placed  themselves  in  the  condition  of  sureties.  They 
appear  on  the  face  of  the  instrument  to  be  principals,  and  not  to  have 
confined  their  liability  to  the  then  existing  partners  in  the  banking-house, 
for  the  note  is  made  payable  to  them  or  order.  It  was  evidently  intended 
that  it  should  continue  from  time  to  time  to  be  an  available  security  to 
such  persons  as  afterwards  constituted  the  members  of  the  house.  An- 
other objection  is,  that  this  note  was  discharged  by  a  balance  belonging 
to  .Jonathan  Hirst,  which  afterwards  came  into  the  hands  of  the  banker. 
It  was  contended  that  the  plaintiffs  are  bound  to  consider  the  debt  due 
on  the  note  as  paid  and  wiped  off  by  that  balance.  It  does  not  appear 
that  that  was  a  cash  balance;  but  if  it  had  been,  the  bankers  would  not 
have  been  bound  to  apply  it  in  payment  of  the  note.  It  would  be  directly 
contrary  to  the  intention  for  which  the  note  was  given  that  it  should  be 
paid  off  by  the  first  money  of  Jonathan  Hirst  which  came  to  the  hands 
of  the  bankers.  If  the  persons  who  were  in  substance,  though  not  in 
form,  sureties,  had  desired  the  bankers  so  to  apply  the  balance,  they 
perhaps  would  have  been  bound  so  to  apply  it.  Then  it  is  said  that  the 
action  is  not  properly  brought  in  the  names  of  the  plaintiffs.  It  appears 
that  when  a  change  in  the  firm  of  the  banking-house  took  place,  the  note 
was  transferred  in  account  from  the  old  to  the  new  firm,  and  interest  was 
paid  by  Jonathan  Hirst  from  time  to  time  to  the  different  firms,  as  if  it 
was  a  debt  due  to  the  persons  successively  constituting  that  firm.  It  is 
said  that  the  note  was  considered  by  all  parties  to  be  for  the  benefit  of 
the  new  house  3  and,  therefore,  that  the  persons  who  are  now  partners  in 
the  banking-house  must  sue.  It  seems  to  me  that  the  action  has  been 
rightly  brought  in  the  names  of  the  members  of  the  firm  to  whom  the 
note  was  given.  If  the  note  had  been  indorsed  to  the  new  firms,  then 
the  action  must  have  been  brought  in  the  names  of  the  indorsees;  but 
not  having  been  so  indorsed,  the  action  is  properly  brought  in  the  name 
of  the  original  payees  for  the  benefit  of  the  parties  interested.  Then  it 
is  said,  that  as  to  the  three  defendants  who  are  mere  sureties,  there  was 
no  acknowledgment  of  the  debt  within  the  six  years.  *Here  rnynQ-i 
interest  on  the  debt  has  been  paid  within  that  time  by  one  of  the  >-  ^ 
four  persons  jointly  liable.  That  takes  the  case  out  of  the  statute  as 
to  all. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  The  payment  of  interest 
by  Jonathan  Hirst,  one  of  the  joint  promisors,  takes  the  case  out  of  the 
statute  of  limitations  as  to  all.  Then  as  to  the  change  of  the  members 
of  the  banking-house,  although  all  the  securities  belonging  to  the  old  firm 
were  handed  over  to  the  new  firm,  still  the  persons  entitled  to  the  legal 
interest  in  those  securities  must  sue  upon  them.  Suppose  that  a  bond 
instead  of  a  note  had  been  given  as  a  security  for  advances  to  the  mem- 
bers of  the  firm  as  they  then  existed,  as  well  as  to  any  new  member  of 
which  it  might  afterwards  be  composed,  the  proper  persons  to  sue  would 
be  the  surviving  obligees. 

The  next  question  is,  has  the  note  been  paid  off  by  the  bankers  having 
struck  a  balance  which  was  in  favour  of  J.  Hirst.     It  was  evidently  not 
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intended  by  the  parties  to  consider  it  as  satisfied  as  soon  as  there  should 
be  a  balance  of  iS300  in  the  hands  of  the  bankers.  It  was  intended  to 
be  a  continuing  security  for  advances  to  be  made  from  time  to  time.  It 
is  made  payable  to  order  on  demand.  There  clearly^  therefore,  was  no 
legal  obligation  in  the  bankers  to  appropriate  that  balance  to  the  discharge 
of  the  note }  and  there  having  been  no  appropriation  by  the  debtor,  I 
think  the  debt  cannot  be  considered  as  discharged. 

Bnle  discharged. 


r*7301*^^  SCOTLAND,  THE    SEXENNIAL  PRESCBIPTION  OF    BILLS  AND 
^  NOTES  IS  ELIDED  BT  MABRINQS  BY  THE  DEBTOR  OF  PATlfENT 

OF  INTEREST,  OR  OF  PART  OF  THE  PRINCIPAL  SUM,  IF  MADE  AFTER 
SIX  TEARS  FROM  THE  DATE  OF  THE  BILL  OR  NOTE  BECOMING  EXI- 
GIBLE ;  BUT  MARKINGS  MADE  WITHIN  THE  SIX  YEARS  ARE  INEFFEC- 
TUAL TO  ELIDE  PRESCRIPTION. 

L  — HORSBURGH  v.  BETHUNE. 

Feb.  13,  1811.—^.    F.  C,  194. 

Mr.  Bsthune  was  indebted  to  John  Brown  in  the  sum  of  £60,  by  a 
bill  of  exchange,  dated  13th  November,  1800.  He  was  indebted  to 
Charles  Bell  in  the  sum  of  £500,  by  a  bill  of  exchange,  dated  11th 
November,  1801.  To  the  first  of  these  bills  Major  Horsburgh  had  right 
by  indorsation ;  and  to  the  second  he  had  right  as  executor  nominate  of 
Mr.  Bell. 

Upon  the  bill  granted  to  John  Brown  there  were  the  following  mark- 
ings:— "  17th  November,  1802.  Received  two  years'  interest." — "22d 
November,  1804.  Two  years'  interest  paid,  deducting  8«.  property  tax, 
last  year." — And  upon  the  bill  granted  to  Mr.  Bell  there  were  these  : — 
"  Bellfield,  22d  November,  1802.  Received  one  year's  interest  of  the 
within  bill,  including  six  dozen  sherry  from  Hall  and  Co.  (Signed) 
Charles  Bell." — « 1803.  November  22.  Received  the  interest  to  the 
11th  November  last.     (Signed)     Charles  Bell." 

Corresponding  to  the  dates  and  markings  on  the  bills  there  were  the  fol- 
lowing entries  in  Mr.  Bethune's  books,  holograph  of  himself: — 

Gash  received.      Gash  paid. 

1800.  Nov.  13.  J.  Brown  paid  my  bill,  .  £60     5    0 

Ditto  on  my  note,  .         £60     0    0 

1801.  Nov.        Charles  Bell  paid  you  my  note,  205     0     0 

Ditto  by  cash  on  my  note,        500     0    0 

1802.  Nov.  15.  Charles  Bell  paid  you  one  year's 

interest  of  my  bill,  25     0     0 

1803.  Nov.  22.  Charles  Bell  paid  you  one  year's 

interest  of  £500,  25    0    0 

In  1804  Mr.  Bell  died,  and  there  were  no  entries  in  Mr.  Bethune's 
books,  relative  to  either  of  these  debts,  at  any  subsequent  period. 
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•On  the  Ist  of  March,  1807,  Mr.  Bethune  died.  r*78l1 

Id  the  year  18 10,  Major  Horsburgh  pursued  Isabella  Bethune^  >-  -I 
the  representatiye  of  Mr.  Bethune,  for  payment  of  these  debts. 

The  interlocutor  of  the  Lord  Ordinary  (18th  December,  1810)  was, — 
<<  Finds  that  all  the  entries  or  markings  of  payment  of  interest  in  the 
book  alleged  to  have  been  kept  by  the  deceased  Mr.  Bethune,  and  founded 
on  by  the  pursuer  as  sufficient  to  interrupt  prescription,  are  dated  more 
than  six  years  anterior  to  the  commencement  of  this  process;  sustains 
the  defences ;  assoilzies  the  defender  from  the  conclusions  of  the  action^ 
as  to  the  two  bills  for  JS500  and  MO  objected  to^  and  decerns." 

The  pursuer  reclaimed,  and  pleaded, 

By  the  sexennial  prescription  of  bills  introduced  by  Statute,  the  lapse 
of  the  six  years  does  not  operate  an  extinction  of  the  debt.  It  only  anni- 
hilates the  bill  or  document,  as  legal  evidence  by  that  writ  of  the  exist- 
ence of  the  debt.  It  is  still  competent  to  establish  the  same  debt,  aliunde, 
6.  g.,  by  the  oath,  or  by  some  other  writ,  of  the  party.  The  party  may 
have  double  evidence  of  his  debt.  He  may  have  the  bill,  and  at  the 
same  time  he  may  have  some  other  writing ;  and  although  prescription 
may  annihilate  the  bill,  it  will  not  affect  the  other  writ.  Although  the 
bill  may  have  perished  by  prescription,  the  books  of  the  debtor  remain 
as  a  sufficient  voucher.  This  principle  has  been  recognised  by  the  Court, 
19th  May,  1797,  Campbell;  15th  November,  1808,  Leslie. 

The  Lords  (13th  February,  1811)  <<  refused  the  petition  without 
answers." 


IL  — FERGUSSON    v.   BETHUNE. 

March  Y,  1811.~S.  F.  C.  226. 
William  Bethune  of  Blebo,  Esquire,  was,  at  the  time  of  his  death, 
debtor  to  various  persons  in  several  sums  of  money,  for  which  he  had 
granted  bills  and  promissory  notes  at  different  times.  Against  all  these 
prescription  had  run,  by  the  lapse  of  six  years,  before  diligence  or  action 
had  been  raised  upon  them-  against  Mr.  Bethune's  representative ;  but 
interest  *bad  been  regularly  paid  for  some  time,  either  by  the  pt^qn-i 
debtor  or  his  factor,  and  marked  on  the  back  of  the  different  bills.  I-  J 
These  bills  were  of  two  classes :  the  one  class  comprehending  those 
on  which  interest  had  been  paid,  and  marked  on  the  back  of  the  bill, 
after  the  lapse  of  the  six  years, — and  the  other  class  embracing  those 
where  the  interest  had  been  paid  and  marked  within  that  period.  Of  the 
first  class  of  bills  there  were  two, — one  granted  in  the  year  1792  to  John 
Thompson,  on  which  interest  had  been  regularly  paid  down  to  the  year 
1798.  In  August,  1779,  a  payment  had  been  made  to  account  of  the 
principal,  and  the  interest  on  the  balance  regularly  paid,  and  marked  as 
follows : — 

22d.  Nov.  1799.  Received  the  interest  of  the  within  bill  to  this  date. 

12th  Nov.  1800.  Received  JBIO. 
7th  Jan.  1802.  Received  one  year's  interest. 

25th  Feb.  Received  one  year's  interest. 
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All  these  markinga  were  in  the  hand-writiDg  of  Mr.  Betfaane }  and 
there  were  farther  markings  of  interest  paid  down  to  the  12th  November, 
1805,  in  the  hand- writing  of  Mr.  Bethone's  factor,  and  regnlarly  entered 
in  the  factory  accoants.  The  other  bill  was  granted  in  November,  1796, 
to  William  Mitchell ;  and  there  was  a  marking  of  interest  paid  on  the 
back  of  it,  of  date  15th  December,  1803,  in  the  handwriting  of  Mr. 
Bethune. 

The  other  class  of  bills,  five  in  number,  were  granted  in  the  years  1801 
and  1802,  and  the  interest  regularly  paid  and  marked  by  the  debtor  down 
to  1806.  Mr.  Bethane  died  in  February,  1807;  and  action  against 
his  representative  on  these  bills  was  raised  in  December,  1808. 

The  different  creditors  in  these  bills  and  notes  having  assigned  them 
to  John  Fergusson  of  Stronvar,  Esq.,  he  brought  an  action  against  Mr. 
Bethune's  only  daughter  and  representative  for  the  amount,  and  was  met 
with  the  defence  of  prescription,  which,  under  the  strict  words  of  the 
12th  Geo.  III.  c.  72,  §  37,  38,  it  was  maintained,  applied  to  all  cases 
where  six  years  had  elapsed  from  the  date  of  payment,  without  action  or 
diligence  being  raised  upon  the  bill,  unless  the  debt  was  proved  resting 
owing  by  the  writ  or  oath  of  the  debtor. 

The  Lord  Ordinary,  in  respect  « that  the  intention  of  the  legislature 
P^-on-i  ^was  to  limit  bills,  as  an  evidence  of  debt,  to  a  moderate  endn- 
■-  J  ranee,  and  in  order  the  more  effectually  to  do  so,  they  are  declared 
not  to  be  of  force,  or  effectual  to  produce  any  diligence  or  action, 
unless  within  six  years  such  diligence  shall  be  raised  and  executed,  or 
action  commenced ;  therefore,  and  in  respect  it  is  not  alleged  that  any 
diligence  has  been  executed,  or  legal  interruption  made,  within  six  years 
after  the  term  of  payment  of  said  bills,  sustained  the  defence  of  pre- 
scription, and  found  they  could  not  be  received  as  evidences  of  debt." 

The  pursuers  reclaimed. 

Pleaded /or  the  j!>wr«Mcr.— There  are  here  two  classes  of  bills  against 
which  the  same  defence  is  urged,  but  which  are  in  very  different  situa- 
tions. 

First,  Those  on  which  interest  has  been  paid,  and  markings  of  snch  pay- 
ment made,  after  the  lapse  of  six  years  from  their  date  of  payment ;  and, 

Secondly,  Those  on  which  similar  payments  and  similar  acknowledg- 
ments of  such  had  been  made  within  the  six  years ;  and  in  both  cases  no 
diligence  or  action  raised  within  the  years  of  prescription. 

With  regard  to  the  first  class,  the  Act  of  Parliament  is  indeed  most 
special,  and  puts  an  end  to  all  bills  and  documents  of  debt,  unless  pur- 
sued for  by  diligence  or  action,  within  six  years  of  their  term  of  payment. 
It  has,  however,  this  exceptive  clause,  <<That  it  shall  be  lawful  and  com- 
petent, at  any  time  after  the  expiration  of  the  said  six  years,  in  either  of 
the  cases  before  mentioned,  to  prove  the  debts  contained  in  the  said  lulls 
and  promissory  notes,  and  that  the  same  are  resting  and  owing,  by  the 
oath  or  writs  of  the  debtor.'^ 

Now,  this  fact  of  resting  owing  may  be  proved  by  any  writing  of  any 
description  whatever  under  the  hand  of  the  debtor.  It  may  be  done  in 
a  separate  writing,  or  it  may  be  done  on  the  baok  of  the  bill  itself;  and 
it  would  be  no  objection  to  its  validity  that  it  referred  to  an  already  ex- 
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tingnished  document.  Sncb,  accordingly,  provided  these  acknowledg- 
ments were  after  the  lapse  of  the  six  years,  had  been  decided  by  the 
Court;  Scott  T.Oray,  3d  February,  1784 ;  Russell  ▼.  Fairie,  23d  May, 
1792. 

*A8  to  the  other  class  of  bills,  it  is  admitted  Uiat  the  action  r««7n^-i 
not  being  raised  within  the  six  years,  these  bills  or  documents  of  ^  J 
debt  are  in  law  at  an  end.  But  it  is  apprehended  that  the  written  evi- 
denoo  of  Mr.  Bethune's  factory  accounts  and  books,  together  with  the 
markings  on  the  backs  of  the  bills  themselves,  are  sufficient  to  prove 
resting  owing.  These,  in  fact,  constitute  a  proper  doquetted  account. 
But  it  is  said  that  the  Act  of  Parliament  presumes  payment,  if  the  bill 
is  not  pursued  on  within  six  years;  and  that  the  payment  of  interest 
down  to  the  term  immediately  prior  to  the  debtor's  death  must  go  for 
nothing.  There  is  nothing,  however,  in  the  words  of  the  Statute  which 
carries  with  it  any  presumption  of  payment.  Indeed,  it  has  been  decided 
that  resting  owing  can  still  be  proved,  although  the  document  of  debt  be 
at  an  end. 

Why,  then,  a  payment^  of  interest  made  within  the  six  years,  and  at 
the  very  last  term  when  such  payments  are  generally  made,  prior  to  the 
debtor's  death,  should  not  presume  resting  owing,  it  is  not  easy  to  disco- 
ver. It  is  plain  that  a  payment  of  interest  would  not  be  made  if  the 
debt  was  paid ;  and  the  bill  in  the  hand  of  the  creditor  is  a  presumption 
of  the  debt  still  existing,  which  the  debtor  is  bound  to  overturn.  Be- 
sides, a  new  bond  or  a  new  bill  would  be  sustained  to  the  legal  period  of 
its  endurance ;  and  it  is  hardly  consistent  to  maintain  that  a  holograph 
acknowledgment  is  to  go  for  nothing.  This  has  indeed  been  uniformly 
held  in  England.  Whitecomb  v.  Whiting,  Doug.  Rep.  652,  edit,  86. 
Though  that  country  has  its  Statute  of  limitations,  which  goes  as  far  as 
the  Act  1772,  and  affords  as  much  ground  for  a  presumption  of  payment 
as  the  other.  The  same  inference  may  also  be  drawn  from  the  principle 
laid  down  in  the  cases  of  Lindesays  v.  Moffat,  and  Campbell  v.  Campbell, 
both  decided  19th  May,  1797. 

Pleaded  for  the  Defender, — Mere  markings  of  payment  of  interest  on 
the  back  of  the  bill,  unauthenticated  by  any  subscription,  are  not  suffi- 
cient to  prove  resting  owing,  or  preserve  it  from  prescription.  By  the 
terms  of  the  Act  1772,  the  note  or  bill  itself  must  be  laid  aside  altoge- 
ther after  the  lapse  of  six  years,  if  no  diligence  or  action  has  proceeded 
upon  it.  It  is  indeed  undisputed,  that  the  debt  may  be  proved  resting 
owing  *by  writ  in  competent  form,  or  by  the  oath  of  the  debtor.  r^^oR-i 
But  that  writing  must  be  of  itself  distinct  and  probative  to  the  ^  ^ 
fullest  extent.  Now,  in  the  case  of  markings  of  interest  paid  on  the 
back  of  a  bill,  where  the  bill  itself  is  prescribed  and  at  an  end,  as  a  docu- 
ment, they  can  prove  nothing.  It  cannot  be  taken  in  reference  to  the 
bill  itself,  because  that  bill  is  extinguished.  Were  such  to  be  the  effect, 
it  would  most  completely  counteract  the  intention  of  the  Statute,  which 
was  to  limit  documents  of  debt  to  a  moderate  endurance.  It  was  not  the 
intention  of  the  legislature  to  prove  the  tenor  of  a  bill  or  note  as  expla- 
natory of  such  markings.  The  object  was  to  deny  all  action  on  such  a 
document  of  debt^  if  not  pursued  on  within  six  years;  and  to  compel  the 
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creditor,  wbo,  by  bis  negligence^  bad  lost  tbe  privilege  of  a  probative 
docamenty  to  prove  bis  debt  by  suob  a  writing  as  would  be  sufficienty 
independent  of  the  bill  or  note  itself,  to  sbow  that  the  debt  was  still  dae. 

Bat,  besides,  granting  that  such  markings  were  to  be  sustained  as  % 
proof  of  resting  owing,  still  they  can  only  have  the  effect  of  renewing 
the  bill  for  six  years  more.  In  this  case,  then,  with  regard  to  the  first 
bill,  a  second  term  of  prescription  has  run.  The  last  marking  in  the 
hand-writiDg  of  the  debtor  (for  as  to  marking  by  any  other  person,  these 
can  be  of  no  avail)  is  the  25th  February,  without  any  year,  and  which 
must  be  held  to  refer  to  the  year  of  the  former  marking,  which  is  1802. 
Taking  therefore,  the  meaning  of  the  legislature  in  the  most  favourable 
view  for  the  pursuer^  a  marking  of  interest  on  the  back  of  the  bill  would 
only  renew  the  bill  itself,  which  would  again  be  extinguished  by  a  silence 
on  the  part  of  the  creditor  for  the  original  statutory  period. 

Secondly,  With  regard  to  markings  of  interest  within  the  six  years. 
The  legislature,  in  limiting  the  endurance  of  bills,  presumed  that  a  cre- 
ditor would  get  payment  within  the  six  years,  which  presumption  can 
only  be  elided  by  proof  that  this  was  not  done.  Resting  owing,  however^ 
can  never  be  proved  by  the  single  circumstance  of  interest  being  paid  on 
the  bill,  before  the  six  years  had  elapsed.  The  law  presumes  that  all 
immediate  and  intermediate  interest  is  paid,  and  even  that  the  principal 
r*7^f)1  ^^  discharged.  Such  markings,  therefore,  in  *fact,  support  the 
L  J  plea  of  prescription,  instead  of  obviating  it  This  has  been  re- 
peatedly settled  by  the  Court.  It  was  so  recognized  in  the  cases  of  Rus- 
sell V.  Fairie,  23d  May,  1792;  and  Viscount  of  Arbuthnot  v.  Douglas^ 
3d  March,  1795.  The  case  of  Campbell  v.  Campbell,  quoted  by  the 
pursuer,  was  a  very  different  one  from  the  present,  and  supports  materi- 
ally the  argument  now  maintained.  For  there  a  regular  bill  was  granted, 
and  a  doquetted  account  made  out,  which,  as  a  material  voucher,  could 
not  be  got  over,  unless  it  was  proved  to  have  been  settled  and  discharged. 

At  all  events,  on  one  of  the  bills  in  the  last  class,  the  markings  of 
interest  paid  are  in  the  hand-writing  of  the  creditor,  which  is  good  for 
nothing. 

Lord  President  Blaib. — As  to  the  law  of  this  case  I  have  no  difficalty. 
There  are  seven  cases  of  bills  determined  by  the  interlocutor  of  the  Lord 
Ordinary.  As  to  five  of  them,  it  appears  to  me  that  any  markings  upon 
them  are  within  the  six  years.  I  consider  it  then  clear,  as  to  these,  that 
the  markings  within  the  six  years  do  not  preserve  them  from  prescrip- 
tion, but,  on  the  contrary,  rather  strengthen  that  plea.  But  as  to  the 
other  two  bills,  (viz.,  Thomson's  and  Mitoheirs,)  there  is  the  only  diffi- 
culty, and  that  difficulty  just  arises  from  the  fact ;  because  I  am  clear 
that  all  markings  made  beyond  the  six  years,  not  by  the  debtor  himself, 
but  by  another  person,  even  the  factor  of  the  debtor,  and  far  less  the  cre- 
ditor himself,  are  of  no  avail  in  stopping  prescription.  These  must  be 
made  by  the  debtor  himself.  Now,  as  to  Thomson's  bill,  the  last  of 
these  markings  on  the  back  of  it  is  of  date  25th  February  -,  now,  does 
this  apply  to  1802  or  1803  ?  If  the  former,  it  is  within  the  six  years; 
if  the  latter,  it  is  beyond  them.  But  I  have  no  doubt,  from  the  state- 
ment given,  and  not  contradicted;  it  applies  to  1802.    As  to  the  other; 
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viz.,  Mitoheirs,  it  is  andisputed  that  the  last  marking  id  Deoemher,  1808, 
is  holograph  of  Mr.  BethuDe  himself,  and  is  of  consequence  decisive  as 
to  it,  and  preserves  it  from  prescription. 

The  interlocutor  of  the  Court  was,  << Alter  the  interlocutor  reclaimed 
against,  in  so  far  as  regards  the  promissory  note  *bj  Mr.  Bethune  r^^PTOj-] 
to  William  Mitchell  for  £20  sterling,  and  decern  for  payment  oi^  J 
the  same,  with  interest,  as  libelled ;  but  adhere  quoad  ultra." 


1.  The  judgment  of  the  Lord  Ordinary  in  the  case  of  Horsburgh  v.  Bethnne, 
Febraary  13,  1811,  proceeds  upon  the  ratio  that  the  markings  of  the  payment 
of  interest,  were  daied  more  than  six  years  before  the  commencement  of  the 
action ;  and  in  the  interlocutor  of  the  Court  refusing  the  reclaiming  petition  of 
the  pursuer,  it  is  not  stated  whether  the  Court  adopted  that  ratio  or  not.  It  is 
thought,  however,  that  the  proper  ground  on  which  to  rest  the  judgment  of  the 
Court  is,  that  the  markings  of  payment  of  interest  were  made  during  the  run- 
ning of  the  prescription,  and  not  that  they  were  made  more  than  six  years 
before  the  bringing  of  the  action  ;  for  it  would  rather  appear,  that  if  once  the 
sexennial  prescription  is  elided,  the  bill  or  note  does  not  commence  a  second 
course  of  that  prescription,  but  that  the  debt  becomes  subject  to  the  negative 
prescription  of  forty  years.  This  was  the  view  taken  by  the  Court  in  the  subse- 
quent case  of  M'Indoe  v.  Frame,  November  18,  1824. 

2.  Markings  of  payment  of  interest,  afler  the  six  years,  by  one  co-acceptor, 
or  an  acknowledgment  by  him  that  the  bill  is  due,  is  not  sufficient  to  elide  the 
plea  of  prescription  on  the  part  of  another  co-acceptor.  In  the  case  of  Hous- 
ton V.  xuille,  May  31, 1822,  the  ptiyee  of  a  bill  of  exchange  brought  an  action 
against  the  represenative  of  one  of  three  acceptors.  In  answer  to  the  plea  of 
the  sexennial  prescription,  the  pursuer  founded  on  various  markings  of  pay- 
ment of  interest,  and  on  an  acknowledgment  that  the  bill  was  unpaid,  by  one 
of  the  acceptors,  both  the  markings  and  the  acknowledgment  being  dated  afler 
the  six  years.  He  founded  also  on  the  circumstance  of  having  ranked  on  the 
bankrupt  estate  of  the  other  co-acceptor,  and  drawn  a  dividend,  without  objection, 
a  short  time  before  the  present  action  was  instituted;  and  he  maintained  that  these 
acknowledgments,  by  two  of  the  acceptors  of  the  bill  being  resting  owin^,  elided 
the  plea  of  prescription  on  the  part  of  the  defender.  In  answer,  the  defender 
PLEADED, — ^That  it  was  competent  to  Drove,  by  the  writ  or  oath  of  the  debtor 
only,  that  the  debts  contained  in  the  bills  were  resting  owing  ;  that  the  writ  or 
oath  of  the  debtor  can  only  operate  against  himself  and  the  term  "  writ  or 
oath  of  the  debtor,"  can  be  applied  to  no  person  except  the  individual  debtor 
whose  remit  or  *oath  is  taken.  The  Court  sustained  the  defence.  Lord  r*Y38l 
Craigie  observed, — '^  The  acknowledgment  of  one  acceptor  cannot  bind  ^  •' 
the  other."  Lord  Glenlee. — "  We  must  be  regulated  bj  the  terms  of  the  Stat- 
ute.' It  does  not  create  a  prescription  properly,  but  declares  that,  if  action  or 
diligence  shall  not  be  raised  within  six  years,  the  bill  shall  not  be  effectual  j 
and  in  answer  to  an  action  on  it,  the  defender  is  not  bound  to  say  more  than 
that  it  cannot  be  sustained  on  the  bill.  It  is,  however,  declared  competent  to 
prove  '  the  debts  contained  in  the  said  bills  by  the  oath  or  writ  of  the  debtor/ 
But  as  the  bill  is  no  longer  effectual,  it  is  clear  that  the  writ  containing  the 
acknowledgment  must  be  the  writ  of  the  defender,  and  not  of  any  other 
party." 

3.  In  the  case  of  Mindoe  v.  Frame,  November  18,  1824,  the  payee  of  a  bill 
of  exchange  brought  an  action  for  payment  against  one  of  the  acceptors  of  it ; 
and  in  support  of  the  action  he  founded  on  a  marking  on  the  back  of  the  bill 
of  a  payment  of  interest,  holograph  of  one  of  the  acceptors,  who  was  dead, 
and  made  subsequent  to  the  running  of  the  prescription.  The  defender  pleaded 
the  sexennial  prescription,  and  contended  that  although  the  marking  on  the 
bill,  after  the  six  years  by  the  acceptor,  who  was  dead,  proved  the  debt  resting 
owing  as  to  him,  it  could  have  no  effect  against  the  defender.  The  Court  sus- 
tained the  defence  founded  upon  the  Act  or  Parliament  1772,  and  assoilized  the 
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defenders.  Lord  Pitmilly  observed, — "  The  case  is  ruled  by  tbe  decision  in 
Houston  V.  Yuille,  and  the  Act  1772  is  directly  applicable.  Ihere  is  a  marked 
distinction  between  the  documents  and  the  debt.  If  an  action  be  raised  against 
one  co-obligant  before  the  lapse  of  six  years,  the  bill  will  be  sustained  against 
all  the  rest  for  forty  years  j  but  if  not  till  after  the  six  years  have  expired,  the 
only  question  will  then  be,  Whether  the  debt  be  proved  ?  By  the  lapse  of  six 
years,  all  the  privileges  and  effects  of  the  bill  are  lost ;  and  it  is  the  debt,  and 
not  the  bill,  which  must  be  proved  by  the  writ  or  oath  of  the  debtor,  but  the 
writ  or  oath  of  each  debtor  can  only  affect  himself.  It  is  quite  inaccurate  to 
say  that  the  prescription  is  interrupted  by  a  marking  of  payment  of  interest 
after  six  years,  for  this  is  merely  the  writ  of  the  party  establishing  the  debt.  It 
has  been  thought  by  some,  that  the  writ  or  oath  of  the  debtor  rears  up  the  bill 
for  a  second  course  of  six  years ;  but  this  is  quite  incorrect.  It  is  the  aebt  onlj 
which  is  raised  up,  and  it  is  then  subject  to  the  ordinary  prescriptions.^'  In  this 
opinion  of  Lord  Pitmilly  the  Court  concurred. 


r*7391  *^^  SCOTLAND,  IN   AN  ACTION  ON  A  BILL  OF  EXCHANGE  OE  PRO- 
*-  ^       MI880RY  NOTE,  RAISED   SIX   YEARS   AFTE»  THE   DATE  OF    BE- 

COMING EXIGIBLE,   THE   ONLY   ADMISSIBLE   PROOF  IS   THE   WRIT   OR 
OATH  OF  THE  DEBTOR. 

DARNLET  ▼.  KIRKWOOD. 

March  6,  1845.— S.     7  D.  595. 

Robert  Muirhead  Kirkwood  accepted  a  bill  for  d&954, 14«.,  dated 
15th  May,  1834,  at  twelve  months,  drawn  upon  him  by  Robert  Rankin. 
Kirkwood  died  on  12th  August,  1839,  without  having  paid  the  bill.  On 
15tb  April,  1841,  his  son  and  representative,  also  named  Robert  Muir- 
head Kirkwood,  paid  £480  to  account,  and  this  payment  was  marked 
on  the  back  of  the  bill.  In  1844,  Rankin  being  dead,  his  representa- 
tive, Mrs.  Agnes  Darnley  or  Rankin,  raised  action  against  Kirkwood, 
junior,  for  the  balance  of  the  contents  of  the  bill;  which  the  summons 
stated  had  been  granted  for  borrowed  money. 

The  defender  pleaded  prescription. 

The  pursuer  answered,  1st,  That  the  payment  to  account  proved  con- 
stitution }  and,  2d,  That  resting-owing  was  established,  in  respect  there 
was  no  presumption  of  payment  by  the  acceptor,  prescription  not  having 
run  before  his  death,  and  the  defender  did  not  aver  payment  as  his  re- 
presentative. 

The  defender  denied  all  knowledge  of  the  bill,  and  gave  the  following 
account  on  record  of  the  alleged  payment  to  account : — ^<  As  to  the  pay- 
ment of  £480  in  April,  1841,  all  that  happened  was,  that  the  defender, 
Robert  Muirhead  Kirkwood,  was  told  that  the  amount  formed  a  debt  of 
his  father  to  Robert  Rankin,  senior,  who  was  then  alive ;  and,  taking  the 
statement  for  grunted,  he  made  the  payment  in  question.  But  he  and 
the  other  members  of  his  family  afterwards  became  convinced  that  the 
claim  was  not  one  which  was  admissible,  at  all  events  without  further 
proof.  The  payment,  be  it  observed,  was  within  the  years  of  prescrip- 
tion, and  therefore  it  is  quite  open  to  the  defenders  to  maintain  the  plea 
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of  presoriptioD,  either  on  the  footing  of  no  debt  being  resting-owing^  or, 
which  comeB  to  the  same  result,  of  no  debt  haying  ever  been  due." 

•The  Lord  Ordinary  pronounced  the  following  interlocutor :  w-^ptam 
— <<  ImO;  Finds  it  specially  averred  in  the  summons,  and  not  de-  ^  -1 
nied  in  the  defences,  that  the  bill  for  £95i,  lis,,  specified  on  record, 
bears  the  subscription  of  the  defenders'  predecessor,  the  deceased  Robert 
Muirhead  Kirkwood,  senior,  as  acceptor :  2do,  Finds  it  admitted  by  the 
defenders,  that  the  said  Eobert  Muirhead  Kirkwood,  senior,  died  before 
the  elapse  of  the  years  of  prescription ;  and  that  the  defenders,  his  repre- 
sentatives, do  not  allege  that  he  paid  any  part  of  the  said  sum  during 
his  life :  8tio,  Finds  it  also  admitted  that  the  defender,  Eobert  Kirk- 
wood, junior,  as  representing  his  father,  the  original  debtor,  did,  subse- 
quent to  his  father's  death,  and  within  the  years  of  prescription,  make 
payment  of  no  less  than  J6480  sterling  to  account  of  said  bill :  4to,  Finds 
that  the  defenders  have  not  stated  that  they  made  any  further  payment 
to  account  of  the  said  bill  since  the  first  partial  payment,  before  speci- 
fied, was  made.  Under  these  circumstances,  finds  it  unnecessary  to 
make  any  reference  to  the  oath  of  the  defenders,  in  respect  that  the  con- 
stitution and  resting-owing  of  the  original  debt  are  already  sufficiently 
established  by  the  judicial  statements  and  admissions  of  the  defenders; 
therefore  repels  the  defence  of  prescription/' 

The  defender  having  reclaimed,  the  Court  altered  the  judgment  of  the 
Lord  Ordinary. 

Lord  President  Boyle. — ^I  think  this  case  is  a  very  special  one.  If  I 
had  thought  it  raised  a  pure  question  on  the  construction  of  the  statute 
regulating  the  sexennial  prescription  of  bills,  I  should  have  wished 
minutes  of  debate.  But  I  hardly  think  it  does  so.  I  think  the  findings 
of  the  Lord  Ordinary  are  all  right.  I  think  the  payment  to  account, 
though  within  the  years  of  prescription,  without  any  sort  of  explanation 
the  least  satisfactory,  must  be  taken  as  a  distinct  admission  that  this  was 
a  good  document  of  debt.  The  acceptor's  subscription  is  not  denied,  and 
it  is  not  alleged  that  he  paid  any  part  of  the  bill ;  and  after  his  death, 
his  son,  as  his  representative,  pays  a  sum  to  account ;  and  there  is  no 
allegation  that  the  balance  was  paid.  Now  is  it  possible  to  deny  that 
this  is  sufficient  proof  both  of  constitution  and  resting-owing?  We 
might  find,  *if  necessary,  that  prescription  applies,  but  that  the  ri^nA-i-i 
statements  on  record  render  reference  to  oath  unnecessary.  The  ^  ^ 
only  point  before  us  is,  whether  the  admissions  on  record  are  enough  to 
render  it  unnecessary  to  refer  to  oath  ?  I  think  they  are.  I  am  for 
adhering  to  the  interlocutor. 

Lord  Mackenzie. — ^The  only  question  is  this — ^and  it  has  been  decided 
by  the  Lord  Ordinary  in  terminis — Whether,  holding  prescription  to 
apply,  this  is  a  case  for  an  oath,  or  in  which  it  is  unnecessary  to  take  an 
oath  ?     I  do  not  agree  with  the  Lord  Ordinary. 

Prescription  has  run  past  all  question ;  but  then  the  question  remains, 
is  there  proof  of  the  debt  by  writ  or  oath,  or  by  admission  on  record  ? 
for  such  admission  is  as  good  as  an  oath.  I  am  not  satisfied  that  resting- 
owing  is  sufficiently  proved.  The  original  constitution  of  the  debt  is  ad- 
mitted, but  is  resting-owing  proved  f  What  evidence  have  we  of  resting- 
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owing  bj  admission  ?  The  only  admission  is  that  of  a  partial  payment, 
during  the  currency  of  prescription,  by  the  representative.  Though  thai 
may  prove  constitution,  how  does  it  prove  the  resting-owing  of  the 
balance  ?  May  not  an  heir  pay  a  part  of  a  bill  without  admitting  that 
the  rest  of  it  is  still  resting-owing  ?  We  cannot  with  any  safety  draw 
the  inference  of  such  an  admission.  The  party  admits  that  he  never 
paid  any  more ;  but  that  does  not  prove  that  more  was  resting-owing 
when  he  made  the  payment.  It  cannot  prove  that  the  ancestor  had  not 
paid  the  rest.  The  admission  is  consistent  with  the  fact,  that  when  the 
heir  made  the  payment  he  paid  all  that  was  due.  He  says  further,  that 
he  knew  nothing  about  the  debt  or  bill ;  and  here  it  was  that  at  first  I 
inclined  to  think  the  case  of  Christie,  June  19,  1833,  11  S.  744,  in 
point.  There  the  party  said  that  he  had  not  paid,  but  that  he  did  not 
know  that  the  other  coobligants  had  not,  and  the  oourt  held  him  liable. 
I  thought  the  decision  wrong,  and  did  not  concur  in  it ;  but  I  cannot 
now  go  against  it.  But  the  difference  between  it  and  the  present  case 
is,  that  Lord  Corehouse  and  the  majority  of  the  Judges  there  held  that 
a  party  is  bound  to  know  whether  a  co-obligant  has  paid  or  not.  I  can- 
not apply  that  to  an  heir.  An  heir  very  often  knows  nothing  about  his 
r*7421  ^^^^^^^^'^  debts.  He  is  not  *bound  to  keep  an  eye  on  them,  for 
I-         -J  he  cannot  know  that  he  is  to  be  heir. 

The  result  is,  that  in  my  opinion  the  oath  should  be  taken  here  yet. 
After  that  all  sorts  of  questions  may  be  put  to  the  heir;  and  if  a  satis- 
factory explanation  is  not  given,  we  may  decide  against  him. 

Lord  FuLLERTON. — I  consider  this  to  be  a  case  of  very  great  import- 
ance on  the  subject  of  the  sexennial  prescription  applicable  to  bills — ^the 
more  particularly,  as  the  argument  on  the  part  of  the  respondents  truly 
involves  an  attempt  to  introduce  into  this  class  of  cases  that  somewhat 
bare  interpretation  of  a  statute,  which  has  been  admitted  in  practice,  in 
relation  to  the  triennial  prescription,  and  under  the  act  1579.  In  this 
last  matter,  the  practice  was  so  conclusive,  the  authority  of  decision  so 
insurmountable,  that  in  the  case  last  before  us — that  of  Auld  v.  Aikman, 
7  th  July,  1842,  4  D.  1487 — I  felt  myself  compelled  to  concur  in  the 
unanimous  opinion  of  the  court,  to  sanction  a  construction  of  that  statute, 
which  I  cannot  help  thinking  it  would  be  most  difficult  to  reconcile, 
either  with  its  letter  or  its  spirit. 

But  in  the  still  later  case,  that  of  Paxton  v.  Forrester,  July  13,  1842, 
4  D.  1515,  in  which  a  reference  was  made,  in  a  question  regarding  a 
bill  of  exchange,  to  the  decision  in  the  case  of  Auld — the  court,  though 
sustaining  the  plea  of  the  sexennial  prescription  on  a  different  ground, 
expressly  guarded  themselves  against  the  supposed  analogy,  by  stating, 
« that  they  would  have  hesitated  in  applying  to  the  sexennial  the  rule 
which,  in  the  case  of  Auld,  had  been  found  applicable  to  the  triennial 
prescription." 

The  question,  then,  is  one  purely  on  the  construction  of  the  Act  12th 
Geo.  III.  cap.  72,  made  perpetual  by  the  23d  of  Geo.  III.  cap.  18 ;  and 
certainly  nothing  can  be  more  explicit  or  more  stringent  than  those 
enactments.  They  provide,  in  the  first  place,  that  no  bill  shall  be  in 
force  or  effectual  to  produce  any  diligence  or  action,  unless  such  diligence 
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or  action  shall  have  been  oommenced  within  six  years  from  the  period 
at  which  such  bill  became  exigible.  Bat  the  bar  is  not  absolute }  because; 
secondly,  there  is  a  reseryatioU;  that  it  may  be  competent,  *after  r^c  740-1 
the  expiration  of  the  six  years,  <<  to  prove  the  debts  contained  in  ^  J 
the  said  bills  and  promissory  notes,  and  that  the  same  are  resting-owing 
by  the  oath  or  writ  of  the  debtor." 

In  practice,  the  words  of  the  Statute  have  so  far  received  a  reasonable 
qualification,  that  parties  have  been  permitted,  even  after  a  lapse  of  the 
six  years,  to  set  forth  the  bill  in  their  summons ;  because,  as  the  <'  debt 
contained  in  the  bill''  might  be  proved  after  the  lapse  of  six  years,  a 
reference  to  the  bill  descriptione  was  almost  unavoidable. 

But  the  mode  of  proof  required  by  the  Statute  is  absolutely  imperative, 
and  admits  of  no  modification ;  and  I  think  it  important  to  guard  against 
that  misconception,  which  I  cannot  help  thinking  led  the  Court  into  the 
course  of  practice  above  alluded  to  on  the  subject  of  the  Act  1759.  In 
one  of  the  earliest  of  those  cases,  that  of  Leslie  v.  MoUison,  it  seems  to 
have  been  assumed  that  the  Act  1579,  framed  in  terms  certainly  not 
very  like  those  of  the  Act  now  under  discussion,  introduced  certain  pre- 
sumptions of  payment,  which  might  or  might  not  receive  effect  according 
to  the  circumstances  of  each  case.  With  great  submission,  there  appears 
to  me  no  foundation  for  such  a  view.  Whatever  general  presumptions 
or  probabilities  'may  have  weighed  with  the  legislature  in  passing  these 
Statutes,  they  introduce  no  presumptions,  but  enact  certain  specific  and 
imperative  rules  on  the  subject  of  probation ;  and  in  particular,  the  Act 
relating  to  bills  of  exchange,  on  which  no  diligence  or  action  has  followed 
during  six  years,  not  only  limits  the  mode  of  proof  to  writ  or  oath,  but, 
what  is  of  more  importance,  it  entirely  shifts  the  ontis  prohandi  from  the 
apparent  debtor  in  the  bill  to  the  apparent  creditor.  During  the  six 
years  the  bill  proves  itself,  and  the  burden  of  disproving  value  or  of  prov- 
ing payment  lies  on  the  debtor,  and  is,  of  course,  limited  to  the  writ  or 
oath  of  the  holder.  After  the  lapse  of  six  years,  the  burden  of  proving 
« the  debt  contained  in  the  bill,''  and  <'  that  it  is  resting-owing,"  is  laid 
upon  the  holder  of  the  bill,  and  that,  toO;  is  limited  to  the  writ  or  oath  of 
his  adversary. 

Now,^  such  being  the  case,  I  cannot  see  how»  there  is  any  room  for  any 
appeal  to  presumptions  or  inferences  supposed  to  arise  from  particular 
circumstances  in  the  conduct  of  the  parties,  so  as  to  exclude  the  opera- 
tion of  the  Statute.  If  neither  *diligence  has  been  raised,  nor  r^jAArt 
action  commenced  during  the  six  years,  the  enactment  must  re-  ^  -■ 
ceive  effect;  and  the  only  question  which  the  Court  can  entertain  is, 
"  whether  the  debt  contained  in  the  bill,"  and  "  that  it  is  resting-owing," 
has  been  proved  by  the  writ  or  oath  of  the  debtor  7 

Now,  that  which  I  must  hold  to  be  the  only  competent  view  of  such  a 
case,  is  quite  sufficient  for  the  solution  of  the  question  between  these 
parties  as  it  is  now  presented  to  us.  It  is  undeniable  that  diligence  or 
action  was  not  raised  upon  this  bill  within  the  six  years.  Writ  of  the 
debtor  there  is  confessedly  none;  so  that  the  pursuer,  unless  betaking  her- 
self to  the  other  alternative  of  the  Statute,  the  oath  of  the  debtor,  can 
have  no  case. 
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No  doubt  it  is  said  that  there  are  admissions  made  by  the  defender 
which  supersede  the  necessity  of  a  reference  to  oath;  and  I  am  not  di»> 
posed  to  contest  the  principle,  that,  when  facts  are  judicially  and  tine- 
quivocally  admitted;  such  admissions  may  dispense  with  the  form  of  an 
oath  of  reference.  A  party  cannot  well  be  allowed  to  maintain  that  he 
means  to  contradict,  when  on  oath,  that  which  on  record  he  avers  to  be 
true.  Bat  the  question,  what,  in  such  a  case,  a  party  admits,  is  one  of 
some  delicacy.  It  must  be  admission  express  and  anequivocal,  in  order 
to  take  the  case  out  of  the  Statute.  It  must  be  admission,  which,  if 
made  upon  oath,  would  have  proved  the  pursuer's  case.  Bat  there  are 
no  such  admissions  here.  Indeed,  what  are  called  admissions  are  at  best 
but  inferences  or  presumptions,  from  the  defender  failing  or  declining  to 
aver  or  to  deny  something  which  the  pursuer  maintains  he  was  bound  to 
aver  or  deny ;  while,  as  it  appears  to  me,  the  Statute  protected  him 
from  the  necessity  of  doing  either  the  one  or  the  other.  In  the  Lord 
Ordinary's  interlocutor,  it  is  found  that  **  it  is  not  denied  in  the  defences 
that  the  bill  bears  the  subscription  of  the  defenders'  predecessor;  that 
the  defenders  do  not  allege  that  he  paid  any  part  of  the  said  sum  daring 
his  life ;  and  that  the  defenders  have  not  stated  that  they  made  any 
further  payment  beyond  ihe  sum  of  £400."  Upon  these  circumstances, 
it  is  held  by  the  Lord  Ordinary,  that  the  constitution  and  resting-owing 
of  the  original  debt  are  already  sufficiently  established  by  the  judicial  ad- 
r^jAK-}  missions  of  the  defenders.  Now,  it  appears  *to  me  that,  if  these 
L  J  conclusions  were  accurate,  the  sexennial  prescription  would  be 
little  better  than  a  dead  letter.  How  does  the  admission,  even  if  made, 
of  the  authenticity  of  the  subscription  prove  the  debt  contained  in  the 
bill,  witnout  the  additional  proof  that  it  was  given  for  value  ?  If  that 
were  the  case,  then  in  ninety -nine  cases  out  of  a  hundered — in  every  case, 
indeed,  in  which  forgery  was  not  alleged— the  bill  would  be  as  good 
after  the  lapse  of  six  years  as  before.  Again,  how  is  it  proved  that  the 
bill  remained  resting-owing  during  the  lifetime  of  the  grantor?  Be- 
cause <'  his  representatives  do  not  allege  that  he  paid  any  part  of  the  sum 
during  his  life.''  Why,  this  was  just  one  of  the  points  upon  which  it 
might  be  reasonably  supposed  his  representatives  possessed  no  informa- 
tion ;  and  from  the  possible  consequence  of  which  ignorance  it  was  the 
very  object  of  the  Statute  to  protect  them.  After  the  lapse  of  six  years, 
they  were  not  called  to  allege  anything  on  the  subject  It  lay  upon  the 
other  party  not  only  to  allege,  but  to  prove,  that  the  debt  was  originally 
due,  and  that  it  was  restiog-owing.  Indeed  the  only  fact  which  can  be 
said  to  be  admitted  at  all  is,  that  of  the  payment  of  £480  by  Robert 
Kirkwood,  junior,  after  the  death  of  the  original  acceptor,  Robert  Muir- 
head  Kirkwood.  But  even  this  admission  has  been  somewhat  loosely 
dealt  with.  It  is  described  as  an  admission  of  a  payment  to  account  of 
the  said  bill.  This  important  additional  qualification  is  nowhere  admitted. 
The  admission  at  the  bottom  of  page  3  of  the  defences  makes  no  reference 
whatever  to  the  bill,  but  merely  bears,  that  the  £480  was  paid,  on  the 
statement  that  the  amount  formed  a  debt  doe  by  his  father  "  to  Robert 
Bankine,  senior.  But,  besides,  that  was  a  payment  made  within  the  six 
years,  which,  even  if  proved  by  the  writ  of  the  defender  to  be  a  payment 
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in  reference  to  the  bill^  conld  not  ezclade  the  operation  of  the  Statute. 
Indeed,  whatever  may  be  the  ease  as  to  payments  made  after  the  lapse 
of  the  six  years,  which  may  be  held  to  be  waivers  of  the  plea  of  prescrip- 
tion altogether,  and  consequently  acknowledgments  of  the  validity  of  the 
document,  payments  within  the  six  years  are  quite  irrelevant;  Fergusson 
y.  Bethune,  March  7,  1811.  Even  as  to  the  constitution  of  the  debt, 
they  could  prove  nothing  beyond  the  amount  of  the  sum  actually  paid. 
As  to  *resting-owing,  they  afford  no  inference  as  to  what  may  have  r^'jAo-i 
been  paid  before,  and  what  subsequently,  to  the  particular  pay-  l  -I 
ment,  which  is  proved.  And  indeed  the  whole  question  admits  of  being 
brought  to  a  very  simple  test,  vis.,  whether  these  statements,  or  any  of 
the  statments  on  the  part  of  the  defender  in  the  record,  could,  if  made  on 
oath  by  the  defender,  be  held  to  prove  the  balance  of  the  debt  contained 
in  the  bill,  and  that  that  balance  was  resting  owing  ? 

If  they  could  not,  which  seems  to  me  to  be  clear,  we  have  no  alterna- 
tive but  to  follow  the  course  prescribed  by  the  Statute,  and  to  find  that 
the  only  resource  of  the  pursuer  is  proof  by  the  oath  of  the  defender. 

Lord  Jeperet. — I  am  of  the  opinion  last  delivered.  In  the  applica. 
tion  of  a  clear  and  recent  Statute,  we  follow  the  safest  and  only  legitimate 
course  when  we  adhere  to  the  precise  direction  of  it.  I  hold,  in  the  first 
place,  that  in  actions  on  bills  raised  six  years  after  the  date  of  payment, 
the  only  legitimate  proof  is  the  writ  or  oath  of  the  alleged  debtor.  I 
think  the  error  in  some  of  the  decisions  on  this  and  the  triennial  prescrip- 
tion, which  I  cannot  go  along  with,  has  arisen  from  a  laxity  in  taking  as 
in  loco  of  writ  or  oath,  to  which  the  proof  is,  by  the  words  of  the  Statute, 
confined,  certain  statements  voluntarily  made  by  the  procurators  of  the 
party  in  the  course  of  the  litigation — ^I  mean,  holding  that  the  necessity 
of  writ  or  oath  may  be  superseded  by  the  tenor  of  admissions,  and  these 
helped  out  by  the  construction  of  courts  of  law.  I  think  a  great  laxity 
has  thus  been  introduced,  and  I  should  certainly  not  take  a  step  in  ad- 
vance in  that  course.  I  have  great  doubt  about  these  admissions.  In 
the  Outer  House,  I  took  them  as  superseding  the  necessity  of  an  oath,  by 
holding  them  to  be  properly  scrijpta  of  the  party.  But  for  that  I  should 
not  have  gone  the  length  I  did.  On  consideration,  I  think  it  is  not  a 
sound  view.  It  is  not  the  scriptum  the  Statutes  require,  unless  there 
was  an  express  procuration  to  make  and  sign  the  statement.  We  have 
gone  on  grounds  of  convenience  rather  that  otherwise — for  that  is  at  the 
"bottom  of  it — that  where  a  party  has  made  a  statement,  his  oath  can  only 
be  in  conformity  with  it,  and  it  is  therefore  unnecessary  to  be  at  the  ex- 
pense of  an  oath. 

*The  admissions  here  are  not  admissions  of  the  verity  of  the  ri^*rAT\ 
debt  now  disputed ;  but  it  is  said  that  the  judicial  mind  of  the  ^  J 
Court  being  applied  to  them,  the  most  probable  inference  is,  that  they 
must  apply  to  the  debt  in  dispute,  and  that  the  balance  is  not  paid.  I 
am  confirmed,  by  what  has  been  so  forcibly  stated  by  the  Lord  President, 
in  thinking  that  the  party  has  not  given  on  record  any  such  explanation 
as  to  take  off  the  natural  inference  from  these  admissions.  It  is  just 
that  the  admissions  and  explanations  may  be  put  into  the  position  and 
form  required  by  the  Statute^  that  I  think  he  should  be  examined  on 
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oatb.  Every  reference  to  oath  is  before  answer ;  the  oath  is  to  be  con- 
strued and  weighed.  It  is  a  remarkable  fact^  that  almost  all  the  cases 
which  have  been  relied  on  by  the  pursuer  are  cases  in  which  the  infer- 
ences, from  certain  partial  admissions,  have  occurred  in  construing  oaths 
on  reference. 

I  adopt  the  opinion  of  the  Lord  Justice-Clerk  in  the  case  of  Alcock, 
on  20th  December  1842,  5  D.  356,  which  I  read  with  great  edification. 

The  Statute  here  requires  the  claimant  to  make  out  the  debt  by  writ 
or  oath  of  his  adversary,  the  document  having  lost  its  virtue  by  too 
long  keeping.  It  may  be  a  question  what  will  amount  to  an  affirmative 
oath  on  the  part  of  an  heir,  but  I  will  not  enter  into  that  now.  I 
reserve  my  opinion  till  I  see  what  the  tenor  of  the  oath  is.  It  may 
terminate  with  the  statement,  that  he  knows  nothing  at  all  about  pay- 
ment by  the  ancestor.  I  reserve  for  consideration  what  the  construction 
of  law  would  be  on  a  mere  nihil  novit  by  an  heir  as  to  the  debt  of  his 
ancestor.  I  agree  that  the  explanations  on  record  are  not  satisfactory, 
but  a  party  is  entitled  simply  to  say,  I  plead  prescription.  If  you  avail 
yourself  of  the  mode  of  proof  the  Statute  provides,  I  will  give  such 
explanations  as  I  may  be  bound  to  give,  and  the  Court  will  judge  of 
them. 

The  case  of  co-obligants,  referred  to  by  Lord  Mackenzie,  is  not 
parallel.  If  you  admit  that  you  were  once  liable,  and  cannot  say  that 
you  or  another  have  discharged  the  obligation,  you  shall  be  liable* 
Where  all  the  obligants  are  alive,  I  think  they  should  all  be  examined| 
for  the  oath  of  one  that  it  was  fully  paid  will  discharge  the  debt.  But 
r*74R1  ^^^  distinction  between  *the  case  of  a  co-obligant  and  that  of  an 
L  -I  heir  is  quite  plain.  An  heir,  it  may  be,  coming  from  a  remote 
quarter  of  the  world,  is  not  bound  to  know  of  the  transactions  of  his 
ancestor. 

I  cannot  hold  that  the  mere  payment  of  a  certain  sum  affords,  on  an 
equitable  construction,  and  viewing  it  as  a  jury  question,  a  presumption 
that  the  whole  is  not  paid.  I  do  not  think  that  is  a  legal  construction 
in  any  case,  but  in  a  case  of  prescription  I  think  it  is  totally  inadmissible. 
The  Court  has  gone  much  too  far  that  way. 

Lord  Mackenzie. — ^As  to  an  admission  on  record,  it  is  material  to 
observe,  that  the  recent  Statute  says,  after  a  record  is  made  up  and  closed, 
the  parties  are  foreclosed  in  point  of  fact.  After  that,  I  think  the  party 
could  not  recall  an  admission ;  and,  if  he  swore  the  contrary,  I  doubt  if 
his  oath  would  be  received. 

The  Court  altered  the  interlocutor  of  the  Lord  Ordinary — sustained 
the  plea  of  prescription — ^and  allowed  the  pursuer  to  give  in  a  minute  of 
reference  to  the  defender's  oath. 


It  may  be  a  question,  sometimes,  what  constitutes  the  debtor's  writ.  In  the 
case  of  Wood  v.  Howden,  February  7,  1843,  the  payee  in  a  promissory  note 
founded  upon  a  letter  written  by  herself,  addressed  to  the  debtor,  and  fonnd  in 
his  repositories  at  his  death,  acknowledging  the  receipt  of  a  sum  as  being  inters 
est  in  full  up  to  a  certain  date.  The  trustee  for  the  creditors  of  the  debtor, 
who  was  insolvent,  objected  that  the  letter  found  in  the  debtor^s  repositories 
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was  not  his  writ,  bnt  the  creditor's.  The  Court  were  of  opinion  that  it  mtist  be 
held  to  be,  constructively  the  debtor's  writ.  Lord  President  Boyle — "The 
acknowledgment  of  Mrs.  Hislop,  found  in  the  debtor  s  repositories  though  not 
a  writ  under  his  hand,  he  made  his  by  holding  it  as  one  of  his  documents  on 
which  he  relied."  Lord  FuUerton. — "  As  to  the  letter  of  Mrs.  Hislop,  it  is  a 
nice  question  whether  it  can  be  held  to  be  the  writ  of  the  debtor.  I  think  the 
requirement  of  the  Statute  is  fulfilled  by  a  writ  constructively  his.  It  cannot 
be  maintained  that  this  document  is  not  *the  debtor's  wnt  merely r^^.q-i 
because  it  is  signed  by  Mrs.  Hislop.  Had  the  body  of  it  been  written  ^  -' 
by  him  it  would  have  been  his  in  the  sense  of  the  Statute.  His  signature  is 
not  necessary  to  make  it  his  writ.  Markings  by  the  debtor  on  the  bill  are  good, 
though  not  signed  at  all.  Now,  though  the  writing  here  was  written  by  Mrs.  His- 
lop, it  was  made  out  at  his  request  and  by  his  authority.  The  casein  this  view  is 
a  difficult  one,  and  there  is  no  authority  either  way.  I  think  it  is  the  writ  of 
the  debtor  in  the  sense  of  the  Statute.  But  I  also  think  the  other  letter  suffi- 
cient. On  these  grounds,  though  with  hesitation,  I  adhere  to  the  Lord  Ordi- 
nary's judgment."  Lord  Jeffrey. — "With  regard  to  the  letter  found  in  the 
debtor's  repositories,  I  was  very  much  struck  with  Lord  Fullerton's  argument. 
An  illustration  struck  me  in  the  course  of  it.  Suppose  there  had  been  an 
entry  in  the  defunct's  books  of  the  date  of  the  Teceipt, — '  Paid  Mrs.  Hislop  as 
per  receipt,  interest  on  bill.'  There  is  no  doubt  this  would  have  been  conclu- 
sive, but  suppose  that,  instead  of  making  this  entry,  he  had  posted  into  his  book 
the  document  itself,  and  included  it  in  the  balance  of  his  transactions,  would 
this  not  equally  have  been  his  scriptum  7  Now,  does  the  fact  of  its  not  being 
within  the  boards  of  the  book  make  any  difference?  Or  suppose  that  a  confidential 
clerk  had  written,  enclosing  it,  and  saying  that  Mrs.  Hislop  had  called,  and  been 
paid  her  interest,  would  that — ^unquestionably  sufficient — -nave  be^n  better  than 
the  production  of  the  document  itself?  I  am  inclined  to  hold  that  the  evidence 
of  the  debtor's  adoption  of  this  writ  as  a  valuable  document  of  his  own,  cou- 
pled with  other  circumstances  of  the  case,  is  sufficient  to  fulfil  the  requirements 
of  the  Statute." 


WHICH  IS  PRESCRIBED  DEPONES  ON  A  REFERENCE  TO  OATH  THAT  HE 
GOT  NO  VALUE  FOR  THE  BILL,  AND  DID  NOT  KNOW  IF  THE  PARTY  FOR 
WHOSE  ACCOMMODATION  HE  ACCEPTED  RECEIVED  ANY,  BUT  FARTHER 
DEPONES  THAT  HE  NEVER  PAID  THE  BILL,  AND  DID  NOT  KNOW  IP  ANY 
OF  THE  OTHER  ACCEPTORS  HAD  PAID  IT,  HE  IS  LIABLE  IN  PAYMENT 
OF  THE  BILL. 

CHRISTIE   V.   HENDERSON. 

June  19,  1833.— S.     11  S.  744. 

On  the  27th  of  January  1831,  Robert  Christie,  farmer,  raised  an 
action  before  the  sheriff  of  Perthshire,  subsuming,  that  be,  '<  by  his 
*bill,  dated  the  13th  of  June  1817,  ordered  John  Murdoch,  r-i^nnQ-i 
merchant  in  Stirling;  James  Henderson,  sometime  farmer  at  I-  J 
Nayd,  now  at  Cambusdrenny ;  William  Murdoch,  farmer  Coldoch, 
Blair-Drummond ;  and  William  Forman,  farmer  at  Ladrishmore,  now 
deceased,  conjunctly  and  severally,  twelve  months  after  date,  to  pay  to 
him  or  his  order,  at  the  town-clerk's  office  in  Stirling,  the  sum  of  JS52, 
105.  sterling,  for  value  received  from  the  complainer  ;  and  the  said  bill 
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was  accardingly  accepted  by  the  said  James  Henderson,  William  Mor- 
doch,  and  William  Forman,  and  John  Murdoch;  that  the  said  bill 
having  been  neglected  to  be  retired^  it  is  still  resting  and  owing  the 
complainer/' 

He  concluded  for  payment  of  the  principal  sum  and  interest  since 
.     May  26;  1825,  up  to  which  date  he  stated  the  interest  had  been  paid. 
V  Before  the  action  was  raised,  John  Murdoch,  the  fourth  co-acceptor,  had 
become  bankrupt.     The  defenders  denied  that  any  payment  of  interest 
had  been  made  by  them,  or  that  any  value  had  been  advanced  by  Christie. 
They  pleaded, — 1st,  That  the  summons  was  ineptly  laid,  as  it  libelled  on 
the  bill,  which  was  prescribed  and  extinguished ;  but,  2d,  If  it  were 
relevantly  laid,  then  it  was  prescribed.      The  Sheriff  sustained   the 
relevancy  of  the  libel,  observing,  that  <<  although  the  Statute  12th  Geo. 
III.  c.  72,  declares  that  no  prescribed  bill  <  shall  be  of  force,  or  effectual 
to  produce  any  diligence  or  action,*  it  does  not  follow  that  the  libels  is 
irrelevant  which  libels  solely  on  the  bill,  because  the  Statute  itself  pro- 
vides a  mode  in  which  the  debts  contained  in  the  bill  may  be  proved. 
Practice  has  so  explained  the  Statute  as  to  support  libels  like  the  pre- 
sent." 

A  record  was  made  up,  in  which  Christie  alleged  that  Henderson  bad 
paid  j62,  10«.  to  account,  when  the  bill  fell  due,  and  interest  until  1825; 
but  he  admitted  the  relative  markings  on  the  back  of  the  bill  to  be  in 
his  own  hand-writing.  The  defenders  generally  denied  the  whole  aver- 
ments of  Christie.  The  plea  of  prescription  was  sustained,  and  a  refer- 
ence to  oath  being  made,  the  following  depositions  were  emitted  : — 

Henderson,  <<  on  being  shown  the  bill  libelled,  and  required  to  saj 
r«7^11  ^^^^^^^  ^^^  signature,  <  James  Henderson,'  thereto  attached,  *is 
I-  -J  the  signature  of  the  deponent  ?  Depones,  that  he  cannot  say ; 
and  he  adds,  that  he  never  subscribed  a  bill  in  his  life  to  Robert  Christie. 
Being  interrogated,  whether  he  subscribed  the  said  bill  along  with  John 
Murdoch,  William  Murdoch,  and  William  Forman?  Depones  and 
answers,  that  he  has  no  doubt  he  did  so ;  but  he  adds,  he  got  no  value 
for  it.  Interrogated,  whether  he  paid  any  interest  on  said  bill  ?  De- 
pones and  answers,  that  he  never  paid  Christie,  or  any  other  person  for 
his  behoof,  any  interest  on  said  bill.  Interrogated,  whether  he  ever 
paid  any  interest  on  said  bill  to  any  person  ?  Depones,  that  he  cannot 
answer  the  said  question  precisely,  because  he  does  not  know  where  the 
said  bill  came  from.  Interrogated,  whether  the  deponent  ever  paid  John 
Christie,  a  brother  of  the  pursuer's,  any  interest  on  the  said  bill  ?  De- 
pones and  answers,  that  he  does  not  think  so.  Interrogated  specially, 
whether  the  deponent  paid  interest  on  the  said  bill  to  John  Christie  down 
to  the  year  1825  ?  Depones,  that  ho  cannot  exactly  answer  the  question, 
as  he  had  considerable  dealings  with  John  Christie,  and  paid  him  moneyj 
and  which  ho  does  not  know  how  John  Christie  applied ;  and  he  adds, 
that  he  was  prosecuted  by  John  Christie  for  a  bill.  Interrogated,  whe- 
ther William  Forman,  who  subscribes  the  said  bill,  got  £50  thereon  ? 
Depones  and  answers,  that  he  did  not  see  him  get  that  sum.  Inter- 
rogated, whether  it  consists  with  the  deponent's  knowledge  that  William 
Forman  received  £bO  on  said  bill,  through  John  Christie,  or  any  other 
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person  ?  Depones^  that  he  could  not  really  say,  and  if  there  was  money 
paid  for  it^  the  deponent  never  saw  it.  Interrogated,  whether  he  can  posi- 
tively swear  that  Forman  received  £50  on  the  said  hill  ?  Depones  and 
answers,  that  he  cannot  say  more  than  he  has  said,  as  he  did  not  see 
any  money  paid.  Being  interrogated,  whether  he  will  positively  swear 
that  Forman  got  or  did  not  get  £50  on  said  bill  7  Depones,  that  he 
cannot  give  any  other  answer  than  he  has  given ;  and  therefore  cannot 
say  yes  or  no  to  the  question.  Being  interrogated,  whether  the  deponent 
has  paid  the  said  bill  ?  Depones,  that  he  neither  owed  it  nor  paid  it. 
Interrogated,  whether  it  consists  with  the  deponent's  knowledge  that  any 
of  the  other  acceptors  paid  the  said  bill?  Depones,  that  he  cannot 
answer  the  said  question  either  by  yes  or  no.  Depones,  that  the  pursuer 
never  ^mentioned  to,  or  demanded  payment  from,  the  deponent  r^ireoi 
of  the  bill  libelled  on.  Interrogated,  what  was  the  deponent's  ^  -I 
object  in  subscribing  said  bill?  Depones  and  answers,  that  he  was 
asked  by  Forman  to  subscribe  the  said  bill,  but  the  deponent  does  not 
think  that  Forman  stated  to  the  deponent  the  cause  for  his  so  asking  the 
deponent  to  subscribe  it.  Interrogated,  whether  Forman  requested  the 
deponent  to  subscribe  the  said  bill  as  cautioner?  Depones,  that  he  does 
not  think  that  Forman  mentioned  anything  about  that,  and  he  adds,  that 
he  thinks  the  bill  was  blank  when  he  subscribed  it ;  and  he  does  not 
remember  whether  any  other  signatures  were  on  said  bill  when  the  de- 
ponent subscribed  it.  Interrogated,  what  was  the  deponent's  object  in 
subscribing  said  bill  ?  Depones,  that  it  was  to  accommodate  Forman, 
but  Forman  did  not,  as  the  deponent  thinks,  say  anything  about  raising 
money  for  it.  Interrogated,  whether  it  was  the  deponent's  object  in 
putting  down  his  name  to  said  bill,  to  enable  William  Forman,  one  of 
the  acceptors,  to  get  money  for  it  ?  Depones,  that  it  was  most  likely, 
although  he  cannot  swear  positively.  Interrogated,  and  the  last  question 
being  again  repeated  ?  Depones,  that  he  cannot  say  more  than  what 
he  has  said  on  that  point.  Interrogated,  can  the  deponent  say  positively 
whether  it  was  or  was  not  the  deponent's  object  in  subscribing  the  said 
bill,  that  Forman  was  to  obtain  money  thereon  ?  Depones,  that  it  was 
no  doubt  the  deponent's  intention,  in  subscribing  the  said  bill,  that 
Forman  was  to  get  money  thereon,  but  how  or  where  he  was  to  get  it, 
the  deponent  did  not  know." 

Murdoch  <<  being  shown  the  bill  libelled  on,  aiid  desired  to  state  whe. 
ther  the  subscription  <  William  Murdoch'  thereon  is  the  subscription  of  the 
deponent  ?  Depones,  that  he  is  not  very  su^,  but  he  has  some  recollection 
of  signing  a  bill  for  William  Forman,  but  he  never  in  his  life  subscribed 
a  bill  to  Robert  Christie,  the  pursuer,  and  he  never  received  any  value 
for  the  bill  he  so  subscribed,  and  he  never  got  or  paid  any  money  on  its 
account.  Interrogated,  whether  the  deponent  has  any  doubt  that  the 
said  subscription  is  that  of  the  deponent  ?  Depones  and  answers,  that  it 
it  may  or  may  not  -,  and  the  question  being  repeated,  depones  and  an- 
swers, that  it  might  be  the  deponent's  ^signature,  and  the  ques-  r^'jp.on 
tion  being  again  repeated,  depones,  that  he  cannot  say  more  than  L  -■ 
what  he  has  said  already ;  that  Forman  did  not  say  when  he  got  the 
deponent  to  subscribe  said  bill,  that  his  object  was  to  raise  money  oa  it; 
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that  Forman  nor  no  person  told  the  deponent  that  money  was  obtained 
for  said  bill ;  that  he  cannot  tell  whether  Forman  or  an j  of  the  other 
parties  to  the  bill  paid  any  interest  on  it ;  that  he  cannot  tell  whether 
any  of  the  acceptors  for  the  said  bill  received  any  value  for  it ;  that  the 
deponent  never  paid  any  part  of  said  bill.  Depones,  that  he  cannot 
say  whether  the  bill  has  been  paid  by  any  of  the  other  parties,  but 
it  might  be  so.  Interrogatedj  and  depones,  that  he  cannot  say  thai 
he  knew  that  the  said  bill  was  hanging  over  his  head  previous  to 
the  institution  of  this  action ;  that  he  could  not  tell  before  this  action 
was  brought,  whether  the  bill  libelled  or  consisted  of  an  existing 
debt  due  by  Forman,  for  which  the  deponent  was  cautioner ;  that  there 
was  no  demand  made  by  Christie  the  pursuer  for  payment  of  said 
bill.  Interrogated,  whether  Forman  told  the  deponent,  at  the  time  he 
subscribed  the  said  bill,  that  he  got,  or  was  to  get,  £bO  for  the  said  bill  ? 
Depones,  that  he  thinks  that  Forman  never  mentioned  anything  about 
it  if  the  defendant  remembers  right.  Interrogated,  whether  Forman,  at 
any  time  after  subscribing  said  bill,  told  the  deponent  that  he  had  got 
£50  thereon  ?  Depones,  that  he  does  not  think  so.  Interrogated,  whe- 
ther at  the  time  of  subscribing  said  bill,  it  was  understood  that  Forman 
was  to  get  £50  ?  Depones,  that  he  cannot  exactly  say,  but  he  thinks 
something  was  said  to  that  effect ;  but  adds,  that  Forman  did  not  say 
that  he  had  got  the  d650.  Interrogated,  whether  the  deponent  sub- 
scribed the  said  bill  with  the  object  of  William  Forman  obtaining  money 
thereon  ?  Depones  and  answers,  that  the  deponent  just  put  his  name  to 
it  at  the  request  of  Forman  or  his  brother,  and  he  can  say  no  more 
about  it.'' 

On  advising  these  depositions,  the  Sheriff  found  it  <^  proved  that  the 
defenders  subscribed  the  bill  sued  for;  but  not  proved  that  they,  or 
either  of  them,  received  value  therefor,  or  that  the  pursuer  paid,  or  any 
person  received  value  on  account  of  that  bill,  and  on  the  faith  of  the 
r*7541  ^®^^^^^^^'  subscription  thereto ;  *found  it  not  proved  that  the 
L  J  contents  of  the  said  bill,  if  ever  advanced,  were  not  repaid  by 
some  of  the  obligants  other  than  the  defenders ;  therefore  found  that  the 
pursuer  has  failed  to  prove  resting-owiog  in  terms  of  the  Statute ;  and 
assoilzied  the  defenders  from  the  whole  conclusions  of  the  libel.*' 

On  a  reclaiming  petition,  this  interlocutor  was  partially  modified,  and 
the  Sheriff  <<  found  it  proved  severally  by  the  defenders'  depositions,  that 
neither  of  them  paid  any  sum  on  account  of  any  debt  which  may  have 
been  contained  in  the  bill  libelled ;  and  found  it  not  alleged  that  the 
other  obligants  made  any  such  payments :  but,  of  new,  found  the  consti- 
tution of  any  debt,  independent  of  the  bill,  not  proved  by  either  of  the 
defenders'  oaths."  He  therefore  assoilzied,  and  allowed  modified  ex- 
penses, in  respect  of  the  mora  of  Christie. 

Christie  brought  an  advocation.  Lord  Corehouse,  Ordinary,  found 
<<  that  the  debt  contained  in  the  bill  libelled  on  is  proved  to  be  resting- 
owing  by  the  oaths  of  the  respondents,  and  therefore  advocated  the  cause, 
altered  the  interlocutors  of  the  Sheriff  complained  of,  decerned  against 
the  respondents  in  terms  of  the  libel ;  and  found  them  liable  in  the  ex- 
penses incurred  in  this  and  in  the  Inferior  Courts." 
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Id  a  note  his  lordship  observed, — '<  Notwithstanding  the  concealment 
and  evasion  attempted  in  the  depositions,  so  discreditable  to  the  parties 
emitting  them,  enough  is  proved  to  subject  them  in  terms  of  the  libeL 
They  admit  that  the  subscriptions  adhibited  to  the  bill  are  their  sub- 
scriptions, and  thej  admit  that  they  signed  it  at  Forman's  request,  and 
for  his  accommodation.  That  forms  the  constitution  of  the  obligation; 
for  by  putting  the  bill  or  bill  stamp,  it  matters  not  which,  duly  sub« 
scribed  into  Forman's  hands,  they  became  bound  to  him  to  be  his  can- 
tioners  to  the  amount  stated  in  the  bill,  or  what  might  be  covered  by  the 
stamp.  And  as  the  respondents  do  not  aver  that  the  bill  came  into  the 
hands  of  the  advocator  by  fraud,  or  that  it  was  paid  by  themselves  or 
the  other  acceptors,  the  presumption  is  that  it  is  an  onerous  and  out* 
standing  debt  in  the  person  of  the  advocator.  The  fact  that  the  respon- 
dents did  not  see  the  contents  paid  to  Forman  is  immaterial,  if  they  gave 
*him  the  document  for  the  purpose  of  enabling  him  to  receive  rsicree-i 
the  contents."  L        J 

Henderson  and  Murdoch  reclaimed.  The  Court,  on  hearing  parties, 
ordered  a  note  of  the  authorities  founded  on,  hinc  inde,  to  be  lodged, 
after  which  they  ordered  cases.  On  considering  these,  <<  as  it  appeared 
to  be  advisable  that  this  cause  ought  to  be  settled  by  the  judgment  of 
the  whole  Court,  their  lordships  appointed  the  same  to  be  heard  before 
the  whole  Judges,  in  terms  of  6th  Geo.  lY.  c.  120,  §  23.'' 

Pleaded  by  ChrUtie.-^l,  The  true  import  of  the  oaths  amounted  to 
this,  that  Henderson  and  Murdoch  had  accepted  the  bill ;  that  they  did 
not  know  it  to  have  been  paid  by  any  other  party. 

2.  An  oath  of  such  a  tenor,  proved  resting-owing  against  each. 

(1.)  It  proved  the  constitution  of  the  debt,  since  the  acceptance  was 
admitted ;  the  bill  was  put  into  Forman's  hands  as  a  negotiable  instru- 
ment;  and  Christie  was  the  holder  of  it  without  any  imputation  of  fraud, 
Philip,  Jan.  15,  1800,  Diet  App.  Bill  of  Exchange,  9;  McNeill,  Jan. 
31, 1823,  2  S.  174;  M^ndoe,  Nov.  18,  1824,  3  S.  295;  McNeill,  Jan. 
21,  1825,  3  S.  459;  Laidlaw,  May  31,  1826,  4  S.  636 ;  Wilson,  March 
3, 1830,  8  S.  625;  Callander,  July,  10,  1717,  9416;  Swan,  June  30, 
1786,  9418 ;  Stewart,  Deo.  5,  1823,  F.  C. 

r2.)  The  oath  also  proved  resting-owing.  Every  co-acceptor  of  a  bill 
nnaertook  towards  the  holder  of  it,  a  several  obligation,  as  principal 
debtor  in  solidum  and  for  the  whole  contents.  If  there  were  but  one 
acceptor,  and  after  prescription,  he  had  deponed  that  he  never  paid  the 
debt,  this  would  prove  resting-owing.  But  each  co-acceptor  incurred 
the  whole  liability  towards  the  holder,  which  a  single  acceptor  in  a  bill 
of  the  same  date  and  amount  could  do.  Therefore,  if  any  one  out  of 
several  co-acceptors,  admitted  on  oath  that  he  had  not  paid  the  bill,  he 
was  liable  for  its  contents  unless  he  could  prove  it  to  have  been  paid  by 
6ome  other  party.  If  this  principle  did  not  receive  effect,  it  would  fol* 
low  that  whenever  one  of  several  co-acceptors  *died,  or  left  the  .  i^^kq-i 
country,  so  that  his  oath  was  no  longer  accessible,  the  bill  must  ^  -^ 
be  completely  lost,  as  soon  as  prescribed,  even  though  that  individual 
co-acceptor  who  had  received  the  whole  contents,  remained  alive,  and 
admitted  he  had  never  paid  the  bill.     For  it  would  still  be  open  to  such 
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party  to  Bay  that  the  dead  or  absent  o(MkOceptor  had  been  equally  liable 
with  himaelf,  and  might  perhaps  have  paid  it,  or  been  oompelled  to  pay 
it.  Besides,  as  an  oath  of  reference  a^orded  no  proof  excepting  only 
against  the  deponent,  it  would  be  impossible  by  snch  a  mean  of  proof, 
to  establish  a  debt  against  any  party  whatever,  unless  his  own  oath  alone 
sufficed  to  rear  it  up  against  him.  The  oath  of  one  co-acceptw  could 
not  prove  against  another,  and,  therefore,  though  all  the  four  co-accep- 
tors had  emitted  oaths,  the  sole  proof  against  any  one  must  lie  in  his 
own  oath  alone. 

Pleaded  by  Hendenon  and  Murdoch. — 1.  The  tenor  of  the  oaths 
established  the  following  facts ;  that,  though  the  deponents  subscribed 
the  bill  apparently  when  blank,  they  themselves  got  no  value  for  it,  and 
they  did  not  know  that  any  party  ever  got  value ;  that  they  never  paid 
any  interest  on  the  bill,  or  recognized  it  as  an  onerous  instrument ;  and 
that  though  they  themselves  never  paid  it,  the  other  co-obligants  might 
have  done  so,  if  any  of  them  had  ever  got  value. 

2.  Such  oaths  afforded  no  proof  either  of  the  constitution  or  subsis- 
tence of  the  debt,  8  Ersk.  vii.  18;  1  Bell,  338  and  898  ;  McNeill,  Jan. 
21,  1825,  8  S.  459;  Laidlaw,  May  31, 1826,  4  S.  686;  Wilson,  March 
3, 1830,  8  S.  625;  Nesbit's  Trustees,  Jan.  23, 1829,  7  8.  307;  Dun- 
can,  July  2, 1829,  7  8.  821 ;  Duncan  March  4, 1881,  9  S.  640;  Baird, 
June  21, 1827,  5  S.  820;  Stein,  Nov.  23, 1813,  F.  C. 

(1.)  After  prescription,  the  bill  was  utterly  extinguished  by  force  of 
the  Statute.  If  a  true  debt  had  ever  been  contracted,  it  might  be  reared 
up  by  the  writ  or  oath  of  the  debtor;  but,  as  the  basis  of  this,  there  must 
be  proof,  in  such  writ  or  oath,  that  some  value  had  been  given  by  the 
alleged  creditor.  The  oaths  afforded  no  proof  of  this  fact ;  and,  though 
Christie  was  now  the  holder  of  what  had  been  the  bill,  there  was  no  pre* 
V*1^T\  ^^™P^^^^  ^^  ^^^  having  given  value  for  it.  Such  ^presumption 
L  -I  fell  at  the  end  of  six  years,  and  he  must  actually  prove  that  he 
gave  value,  if  he  now  claimed  payment. 

(2.)  The  oath  did  not  prove  resting-owing.  On  this  point  the  Statute, 
after  prescription,  raised  a  presumption  of  payment.  The  presumption 
was  raised  in  favour  of  each  several  oo-obligant,  that  some  one  of  the 
parties  who  were  liable  in  solidMm,  had  made  payment.  Thus  if  it  were 
proved  that  three  out  of  four  had  not  paid,  the  presumption  still  was  in 
&vour  of  these  three,  that  the  fourth  had  paid  it.  This  presumption 
could  only  be  redargued  by  the  writ  or  oath  of  all  the  oo-obligants.  The 
greater  their  number,  the  less  was  there  of  excuse  for  the  creditor,  if  he 
did  not  recover  payment  from  some  one  before  prescription  had  run.  If 
any  co-acceptor  died,  and  the  creditor  had  no  writ  of  his  to  prove  non- 
payment by  him,  sibi  imputet;  the  presumption  remained  in  favour  of 
all  the  other  co-acceptors,  that  the  creditor  was  p<ud  by  the  deceased.  In 
this  cause,  that  presumption  applied  with  peculiar  force,  as  Forman  was 
the  party  alleged  to  have  got  the  money,  and  he  was  dead  before  this 
action  was  raised.  The  survivors  were  thus  exposed  to  the  farther  hard- 
ship, that  if  their  oaths  were  proof  against  themselves,  there  was  still  no 
proof  against  Forman's  heirs,  and  all  relief  against  them  seemed  to  be 
impossible.    Nor  was  there  any  incompetency  in  using  the  oaths  of  all 
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the  oo-aceeptors  as  proof  of  non-payment;  in  a  qnestion  with  each.  Each 
co-acceptor  could  onlj  plead  the  statutory  presumption,  (of  payment 
haying  been  made  by  another  co-acceptor,)  under  the  condition  that  any 
such  presumption  was  liable  to  be  extinguished  by  the  proof  allowed  by 
the  Statute.  Therefore,  if  each  of  four  co-acceptors  admitted  non-payment 
on  oath,  the  presumption  of  payment  was  extinguished  against  them  all. 

Lord  President  Hopi. — ^After  considering  the  very  peculiar  tenor  of 
the  oaths  emitted  by  these  parties,  it  occurs  to  me  that  the  case  is  rather 
of  a  special  nature,  and  that  no  abstract  general  point,  such  as  had  been 
contemplated  in  submitting  the  cases  to  the  whole  Court,  can  be  held 
purely  to  arise.  The  substance  of  my  opinion  is  expressed  in  the  note 
which  the  Lord  Ordinary  has  appended  to  his  interlocutor.  The  respon- 
dents *admit  that  they  signed  the  bill^  that  they  put  it  into  the  rn^jzon 
hands  of  their  friend,  Forman,  for  the  purpose  of  accommodating  *■  -• 
him,  and  being  used  as  a  fund  of  credit  by  him;  and  that  they  never 
paid  its  contents.  They  do  not  aver  that  the  debt  was  paid  by  any  other 
party,  and  therefore  I  cannot  hold  that  any  payment  is  shown  to  have 
been  made;  and  thus  the  debt  is  outstanding.  If  they  had  positively  . 
deponed  that  the  bill  had  been  paid  by  any  of  the  other  obligants,  and 
if  such  a  statement  was  intrinsic,  the  oath  would  have  been  conclusive  in 
their  favour.  But  as  that  is  not  the  shape  of  the  oath,  it  would  be  pre- 
mature to  consider  whether  such  statement  would  have  been  intrinsic  or 
not.  No  such  statement  is  made;  and,  on  the  whole,  I  concur  in  the 
interlocutor  which  has  been  pronounced  by  the  Lord  Ordinary. 

Lord  Justice-Clerk  Boylb. — ^I  do  not  propose  to  go  minutely  into  the 
details  of  the  case,  which  are  so  fully  before  the  Court,  but  some  ques- 
tions  have  been  argued,  on  which  I  have  formed  a  clear  opinion,  and 
they  are  of  such  a  nature  that  I  consider  it  to  be  important  for  ua  to 
express  our  opinions  explicitly. 

The  plea  of  prescription  having  been  sustained,  and  reference  to  oath 
beiog  made,  it  is  necessary  to  examine  the  provisions  in  the  Act  1772, 
c.  12,  and  especially  sections  37,  38,  and  39,  in  order  to  ascertain  what 
is  the  nature  of  a  prescribed  bill,  and  what  is  the  subject-matter  of  the 
reference.  It  has  been  pleaded  by  the  co-acceptors  that  the  force  of  that 
Statute  operates  the  extinction  and  absolute  annihilation  of  the  bill,  so 
soon  as  the  term  of  prescription  has  run.  They  plead  that  a  prescribed 
bill  cannot  be  so  much  as  looked  at  in  Court,  and  that  it  is  gone  for  ever 
as  a  bill.  On  this  point  I  conceive  it  to  be  the  duty  of  the  Court  to  give 
their  opinion,  and  I  am  clearly  satisfied  that  such  doctrine  is  pleaded  too 
high.  (His  lordship  then  read  the  sections  37,  38,  and  39.)  I  am 
satisfied  ihe  Statute  only  declares,  that  when  the  term  of  six  years  is  out, 
no  bill  shall  be  the  ground  of  legal  diligence  or  of  direct  action.  It 
shall  be  no  warrant  for  the  one  or  for  the  other.  But  it  remains  lawful 
to  the  holder  of  the  bill  to  prove  the  debt  contained  in  the  bill  by  the 
writ  or  oath  of  the  debtor.  That  is  ^just  a  declaration,  that  r^ircA-i 
though  the  bill  no  longer,  per  se,  proves  the  debt,  yet  the  debt  ^  -I 
in  the  bill  may  be  proved  by  the  writ  or  oath  of  the  debtor  in  that  in- 
strument. The  instrument  itself  is  not  annihilated.  It  remains  an 
adminicle  of  evidence  in  the  case.    In  short,  the  effect  of  the  Statute  is 
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to  reverse  those  presumptions  of  law  which,  before  prescription,  were  in 
favour  of  the  holder,  and  to  turn  them,  after  prescription,  in  favour  of 
the  ex  facie  debtor.  Before  prescription,  the  bill  is  sufficient  of  itself  to 
satisfy  the  Court  of  its  own  onerositj,  and  the  holding  of  the  bill  is 
enough  to  show  non-payment.  If  the  ex  facie  debtor  in  the  bill  alleges 
that  no  value  was  given  for  it,  or  that  the  contents  were  paid,  the  bill 
itself  is  sufficient  to  lay  on  him  the  burden  of  proof  of  either  allegation, 
and  if  he  betake  himself  to  such  proof,  he  is  limited  to  the  writ  or  oath 
of  the  creditor.  But  when  the  term  of  prescription  has  run,  the  position 
of  parties,  as  to  proof,  is  just  reversed.  The  presumption  is  that  the 
ex  facie  obligant  is  free,  and  if  the  holder  of  the  bill  avers  the  contrary, 
he  must  prove  resting-owing  by  the  writ  or  oath  of  the  debtor.  In  doing 
so,  however,  he  may  produce  the  bill  and  use  it  as  an  adminicle  of  evi- 
dence, and  the  referee  is  bound  to  answer  satisfactorily  and  explicitly  all 
relevant  and  pertinent  questions  regarding  the  constitution  and  subsist- 
ence of  the  debt,  or  its  extinction  by  payment,  if  he  alleges  it  to  have 
been  paid. 

I  concur  in  the  opinion  expressed  by  the  Lord  Ordinary,  as  to  the 
oath  emitted.  Notwithstanding  the  discreditable  shuffling  and  evasion 
of  the  parties,  enough  is  admitted  to  subject  them  for  the  debt.  They 
admit  that  they  subscribed  the  bill }  in  so  far  it  is  impossible  for  any 
doubt  to  arise.  Then  they  say  that  they  did  so  for  the  accommodation 
of  Forman.  It  was  for  his  use  and  benefit  that  they  set  their  names  to 
this  negotiable  instrument,  and,  having  done  so,  they  delivered  it  into 
his  hands  expressly  that  he  might  use  it.  I  am  clearly  of  opinion  that 
such  a  proceeding  by  them,  subjects  them  in  liability  to  the  party  ac- 
quiring the  instrument ;  and  if  the  bill  was  blank  when  they  subscribed, 
they  will  still  be  liable  to  as  great  an  extent  as  may  have  been  expressed 
in  the  bill,  by  the  party  to  whom  they  gave  it,  provided  that  the  stamp 
on  the  bill  will  cover  the  amount  so  expressed.  But  the  respondents 
r^'"fi01  *^^^^  ^^®  question  whether  Forman  got  value  for  the  bill.  In 
L  '  J  the  circnmbtances  I  have  just  mentioned,  I  think  myself  bound, 
on  clear  legal  principle,  to  hold  that  value  was  given,  according  to  the 
avowed  object  of  all  concerned  in  the  transaction. 

The  only  question  remaining  is,  whether  the  debt  has  been  paid  ?  The 
respondents  admit  that  they  did  not  pay  it,  and  that  they  do  not  know  if 
any  other  party  did  so.  They  do  not  even  insinuate  that  any  other  party 
paid.  It  is  true  they  have  deponed  that  they  do  not  consider  the  debt  to 
be  due  by  them,  and  that  they  do  not  owe  it.  But  from  the  terms  of 
their  oaths,  it  is  clear  that  this  last  is  matter  of  opinion,  and  not  of  fact. 
It  is  merely  a  statement  on  oath  of  the  legal  view  which  they  take  of  the 
nature  of  their  obligation.  Now  it  was  not  the  law,  but  the  facts  of  the 
case,  which  formed  the  subject  of  reference.  I  therefore  lay  this  aside, 
and,  considering  it  to  be  proved  that  the  respondents  signed  the  bill  for 
the  accommodation  of  the  friend  to  whom  they  delivered  it  as  a  negoti- 
able instrument,  I  am  satisfied  that  the  constitution  of  the  debt  as  against 
them  is  proved.  They  never  paid  that  debt  ]  they  do  not  even  insinuate 
a  belief  that  any  other  party  paid  it,  and  looking  to  the  whole  tenor  of 
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tbese  most  evasive  and  discreditable  depositions^  I  consider  them  liable 
in  payment  of  the  contents  of  the  bill. 

Lord  Cringletie. — ^The  facts  in  this  case  are  few  and  undisputed. 
A  bill;  dated  13th  of  June,  1817,  was  granted  by  the  two  defenders, 
James  Henderson  and  William  Murdoch,  along  with  John  Murdoch, 
merchant,  in  Stirling,  and  William  Forman,  at  Ladrishmore,  for  £b2 
10«.,  payable  twelve  months  after  .date.  The  bill,  it  is  said  by  the  pur- 
suer, lay  over  unpaid  for  long  after  the  lapse  of  the  sexennial  prescrip- 
tion, during  which  Forman  died;  and  John  Murdoch  having  become 
bankrupt,  an  action  was  raised  by  the  drawer  of  the  bill  (Christie),  in 
the  Sheriff  Court  of  Perth,  on  27th  of  January,  1831,  against  the  other 
two  acceptors,  Henderson  and  Murdoch,  who  pleaded  prescription.  A 
reference  was  made  to  their  oaths ;  and  they  having  emitted  oaths,  the 
Sheriff  found,  Ist,  it  sufficiently  proved  that  the  defenders  subscribed  the 
bill  sued  for ;  but,  2dly,  found  it  not  proved  that  they,  or  either  of  them, 
received  *value,  or  that  the  pursuer,  or  any  person,  paid  value  on  r^^jo-t-t 
account  of  that  bill,  and  on  the  faith  of  the  defender's  subscrip-  L  -I 
tions  thereto ;  and,  3d,  found  it  not  proved  that  the  contents  of  the  bill^ 
if  ever  advanced,  were  not  repaid  by  some  of  the  obligants,  other  than 
the  defenders ;  and  therefore  he  assoilzied  them,  because  the  pursuer  had 
failed  to  prove  resting-owing  in  terms  of  the  statute.  An  advocation 
was  passed  by  this  Court ;  and  after  closing  the  record.  Lord  Corehouse 
advised  the  cause,  and  altered  the  interlocutor  of  the  Sheriff.  On  advis- 
ing a  reclaiming  note  for  the  defenders,  your  lordships  of  the  first  divi- 
sion ordered  the  note,  with  revised  cases,  to  be  laid  before  the  whole 
other  Judges  for  their  opinions.  The  only  point  that  can  occur  in 
this  case  is,  whether  the  oaths  of  the  defenders  prove  the  debt,  and  that 
it  is  resting-owing  ?  The  pursuer  admits  most  explicitly  that  two  points 
are  necessary  to  be  proved,  viz.,  the  constitution  of  the  debt,  or  in  terms 
of  the  statute,  <<  the  debt;"  and,  2dly,  that  it  is  resting-owing. 

Now,  to  clear  up  this,  it  is  necessary  to  attend  to  the  nature  of  a  bill. 
During  the  six  years,  the  holder  of  it  has  nothing  to  prove,  if  forgery  be 
not  alleged.  The  bare  subscription  to  a  bill  implies  and  proves  value 
during  six  years  after  its  term  of  payment,  and  if  the  acceptor  pleads  no 
value  for  it,  he  must  prove  no  value  by  the  holder's  oath.  After  the  six 
years,  matters  are  just  reversed.  The  bill,  as  a  proof  of  debt,  is  gone 
and  annihilated, — the  presumption  of  law  is  against  it, — and  that  either 
no  debt  ever  existed,  or  is  extinguished.  If  the  holder  allege  the  con- 
trary, he  must  prove  his  allegation  by  the  oaths  of  his  alleged  debtors. 
Not  that  I  conceive  a  prescribed  bill  to  be  absolutely  annihilated.  It 
still  remains  competent  to  libel  upon  the  bill,  and  I  have  repeatedly  re- 
pelled objections  to  the  relevancy  of  such  a  libel.  But  the  holder  so 
libelling  must  prove  the  debt  aliunde,  which  the  bill  itself,  if  unpre- 
Bcribed,  would  have  sufficed  to  prove ;  and  I  consider  it  to  be  as  plain  as 
any  matter  can  be,  that  as,  during  the  six  years,  the  acceptor  had  to 
prove  no  value  by  the  oath  of  the  holder,  so  after  the  six  years,  the 
holder  must  prove  value  by  the  oaths  of  the  acceptors.  It  is  not  enough 
for  an  acceptor  to  say,  that  he  personally  got  no  value  ;  for  nothing  is 
better  understood  than  that  value  given  to  a  third  person  in  consequence 
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r*7fi21  ^^  ^^^  aooeptanoe;  ^is  valae  to  the  acceptor.  Bat  then  it  is  ne- 
L  -I  cessarj  to  prove,  either  by  his  oath  or  that  of  some  of  the  co- 
acceptors,  or  bj  their  writing,  that  value  had  been  given  to  some  one — 
for  unless  that  be  done  there  is  no  debt.  Suppose  a  man  to  admit  his 
acceptance  of  a  bill,  but  to  prove  bj  the  drawer's  oath  that  he  gave  no 
value, — the  acceptance  creates  no  debt ;  and  as  the  burden  of  proof  after 
the  six  years  is  reversed,  it  appears  to  me  self-evident  that  the  admission 
of  acceptance  is  no  proof  of  debt,  unless  value  be  also  admitted  or  proved. 
I  do  not  think  it  absolutely  necessary  to  prove,  by  the  oath  of  one  accep- 
tor, that  value  has  been  given  to  another,  where  there  are  several  obli- 
gants  in  a  bill.  I  think  that  value  may  be  proved  by  the  oaths  or  writ- 
ing of  the  others.  It  is  argued  that  each  oath,  where  there  are  several, 
must  stand  by  itself,  and  cannot  be  combined  with  others,  to  prove  a 
fact,  (the  deposition  of  one  obligant  not  being  evidence  against  another,) 
and  if  the  obligation  were  divisible  into  different  parts,  for  each  of  which 
each  obligant  was  only  liable,  I  would  agree  to  the  position.  But  where 
an  obligation  is  joint  and  several,  I  cannot  assent  to  a  proposition  which 
is  not  only  gainsaid  by  all  the  precedents  quoted,  but  would  involve  this 
absurdity,  that  although  one  of  the  acceptors  swore  that  he  had  actually 
paid  the  debt  with  gold,  decree  must  be  given  against  the  others  who 
swore  they  had  not  paid  it.  For  if  the  oath  of  one  acceptor  cannot  be 
used  as  evidence  against  the  others,  it  must  follow  that  it  cannot  be  used 
for  him — and  so  decree  would  go  out  against  the  acceptors,  because  they 
swore  that  they  had  not  p£^id  the  debt,  although  it  had  been  truly  paid. 
But,  as  already  said,  this  would  be  quite  absurd ;  and,  accordingly,  in 
the  case  of  Blair,  Jeffrey  and  he  were  joint  acceptors,  and  although  Blair 
denied,  Jeffrey  admitted  having  received  value.  In  the  case  of  M'Indoe 
and  Frame,  the  bill  was  accepted  by  Robert  M'Indoe,  as  principal,  and 
by  Dalgliesh  and  Frame  as  securities,  and  the  principal  admitted  the 
debt  to  be  due  and  unpaid.  In  the  case  of  Strang  v.  Wilson  and  Aitken, 
Tweddal  was  the  principal  debtor,  and  the  debt  was  proved  to  be  resting- 
owing  by  him,  by  markings,  after  the  six  years,  on  the  back  of  the  bill, 
in  Tweddal's  writing.  In  all  these  cases,  therefore,  the  oaths  or  writings 
r*7631  ^^  ^°®  ^^'  *^®  defenders  were  used  against  the  others,  'and  by  the 
L  J  combination,  the  debts  were  proved ;  and,  2d,  that  they  were 
resting-owing ;  and  the  Court  decreed  accordingly.  To  apply  these  prin- 
ciples— I  agree  with  the  Sheriff  and  the  Lord  Ordinary,  that  the  oaths 
afford  sufficient  proof :  1st,  That  the  defenders  accepted  the  bill  in 
question ;  and,  2d,  That  they  did  so,  with  the  view  that  Forman  might 
obtain  money  on  it;  but  they  both  depone  to  their  ignorance  of  his  hav- 
ing got  the  value ;  and  it  by  no  means  follows  that  he  succeeded  in  his 
object.  True,  there  arises  a  presumption  that  he  did,  from  the  bill  being 
in  the  pursuer's  hand,  but  an  equal  presumption  arises  from  the  same 
circumstance  that  the  debt  is  unpaid.  Prcsunlptions  will  not  avail, 
where  the  proof  must  be  by  the  oaths  or  writ  of  the  debtor,  which  ex- 
clude presumption,  created  by  intrinsic  circumstances.  I  therefore  come 
to  the  same  conclusion  drawn  by  the  Sheriff,  that  there  is  no  sufficient 
proof  that  value  was  given  to  the  defenders,  or  any  one,  on  the  faith  of 
their  acceptances ;  and  of  course  there  is  no  proof  of  the  debt. 
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II.  The  remainiDg  pointy  supposing  my  ideas  to  be  mistaken  on  that 
of  Talue,  is,  whether  there  is  any  proof  of  resting- owing?  Now,  I  con- 
fess that  I  cannot  go  along  with  the  plea  of  the  pursuer,  and  regret 
deeply  to  differ  from  the  Lord  Ordinary  in  his  conclusion,  that  because 
the  defenders  do  not  aver  «that  the  bill  came  into  the  hands  of  the  ad- 
vocator by  fraud,"  and  admit  on  oath,  that  they  did  not  pay  the  contents 
of  the  bill,  they  are  liable  for  them.  I  cannot  help  asking  myself  this 
question.  Because  two  out  of  four  acceptors,  who  were  in  fact  only 
cautioners,  swear,  that  they  did  not  pay  a  bill  that  had  lain  over  un* 
claimed  on  for  thirteen  years  after  its  term  of  payment; — does  it  follow 
that  the  bill  had  not  been  paid  by  the  other  two  ?  And  I  must  answer, 
that  it  does  not.  I  think  that  where  there  are  several  acceptors  of  a  bill, 
and  resting-owing  is  to  be  proved  by  oath  or  writ,  there  must  be  the 
oaths  or  writs  of  the  whole,  otherwise  resting-owing  cannot  be  proved. 
When  a  pursuer  lets  his  bill  lie  over  till  some  of  the  acceptors  have  died, 
and  particularly  the  principal  debtor,  the  presumption  of  law,  in  my 
opinion,  is,  that  he  knows  that  those  who  are  dead,  or  whom  he  has  not 
called,  would  swear  to  payment;  and  therefore  he  did  not  sooner  bring 
his  action.  The  pursuer  argues  *that  this  cannot  be  law,  because,  r^n^n 
although  one  of  the  acceptors  may  be  dead,  it  would  be  hard,  ^  J 
that  on  that  account  he  should  not  obtain  payment  from  those  who  are 
alive,  and  admit  that  they  had  not  paid.  But  is  not  the  hardship  the 
same  when  there  is  a  single  acceptor  only  who  dies,  or  where  a  material 
witness  in  a  cause  dies,  or  cannot  be  found?  In  cither  case  the  pursuer 
will  not  prevail.  It  is  very  hard,  no  doubt,  that  a  pursuer  may  lose  his 
money;  but  it  is  his  own  fault  that  he  has  allowed  his  bill  to  lie  over  un- 
claimed on  for  thirteen  years;  and  would  it  not  be  equally  hard  to  make 
two  acceptors  pay  a  bill  which  may  have  been  already  paid,  and  which 
the  law  presumes  to  have  been  paid,  unless  the  contrary  be  proved? 
The  pursuer,  indeed,  tries  to  remove  this  obstacle,  by  arguing  that  there 
is  no  need  for  having  the  oaths  of  other  acceptors,  because,  according  to 
his  argument,  the  oaths  of  the  others  cannot  be  used  in  evidence  against 
any  one  but  him  who  emits  the  oath; — I  have  already  refuted  this;  but 
I  will  farther  add,  that  if  this  be  sound,  there  was  no  use  for  calling  the 
two  defenders — one  of  them,  according  to  this,  would  have  been  quite 
enough ;  and  in  every  case,  where  a  bill  accepted  by  numbers  has  been 
allowed  to  prescribe,  it  will  be  unnecessary  to  call  any  more  than  one, 
just  in  the  same  way  as  if  the  bill  were  itself  in  force.  But  to  me  this 
appears  quite  untenable.  If  the  bill  had  been  in  force,  and  one  defender 
had  been  called  in  an  action,  and  he  had  paid  the  money,  the  bill  must 
have  been  given  to  him  discharged,  that  he  might  operate  his  relief: 
And  in  the  same  way,  after  the  bill  has  undergone  prescription,  he  who 
pays  it  must  be  entitled  to  have  a  decree  warranting  him  to  obtain  his 
relief  from  the  other  co-acceptors.  But  surely  a  decree  against  the  de- 
fenders will  never  enable  them  to  recover  relief.  It  is  no  evidence  that 
the  money  has  not  been  paid  by  the  others,  by  whom  the  law  presumes 
payment  to  have  been  made;  and  it  appears  to  me,  that  the  defenders 
are  entitled  to  have  a  decree,  founded  on  legal  evidence,  that  the  bill  is 
resting-owing  by  the  whole  originally  liable  for  payment.    On  these 

June,  1851—34 


526  BOSS    ON    OOMMSBOIAL    LAW. 

grounds;  I  am  humbly  of  opinion  that  the  interlocutor  of  the  Lord  Ordi- 
nary onght  to  be  altered. 

r*76^1  Lord  GiLLiss. — I  do  not  think  this  case  can  be  decided  *with- 
L  ^  J  out  involving  more  than  one  general  principle  of  great  import- 
ance. In  the  note  of  the  Lord  Ordinary,  his  lordship  has  explained  the 
grounds  on  which  his  judgment  is  rested,  and  one  of  these,  which  is  a 
very  material  one,  implies  a  doctrine  to  which  I  cannot  accede.  After 
stating  the  subscription  of  the  respondents  as  co-acceptors,  and  the  con- 
stitution of  the  obligation  against  them,  his  lordship  adds,  <'and  as  they 
do  not  aver  that  the  bill  came  into  the  hands  of  the  advocator  by  firaad, 
or  that  it  was  paid  by  themselves,  or  the  other  acceptors,  the  presump- 
tion is,  that  it  is  an  onerous  and  outstanding  debt  in  the  person  of  the 
advocator."  Thus  it  is  held,  that,  because  the  respondents  do  not  swear 
that  they  witnessed  the  payment  of  the  money  by  the  other  co-acceptors, 
or  at  least  that  it  was  paid,  they  lose  the  benefit  of  the  presumption  of 
payment,  consequent  on  prescription,  unless  they  can  depone  that  they 
themselves  paid  It.  I  cannot  agree  to  the  doctrine,  that  their  liability 
should  thus  arise  from  their  not  deponing,  under  a  reference,  to  the  fact 
of  other  parties  having  paid  the  bill. 

The  words  of  the  Statute  1772,  c.  12,  are  very  forcible  and  explicit. 
Li  section  39,  it  is  provided  that  it  shall  be  lawful,  after  the  six  years, 
to  <<  prove  the  debts  contained  in  the  said  bills  and  promissory  notes,  and 
that  the  same  are  resting  and  owing,  by  the  oaths  or  writs  of  the  debtor." 
The  Act  clearly  points  out  two  separate  things  which  require  to  be  ex- 
pressly proved  after  prescription,  but  which  it  shall  be  lawful  to  prove 
by  the  means  specified  in  the  Statute,  first,  the  constitution  of  the  debt; 
and,  second,  that  the  debt  is  not  paid,  but  resting-owing.  I  do  not  mean 
to  say  that  the  force  of  the  Statute  literally  annihilates  the  bill  so  soon 
as  prescription  has  run.  But  it  clearly  has  the  effect  to  destroy  eveiy 
presumption,  which,  prior  to  prescription,  would  have  arisen  in  favour 
of  any  party  claiming  as  a  creditor  under  that  document.  Within  the 
six  years,  the  holder  of  the  bill  is  ipio  facto  presumed  the  creditor,  and 
the  bill  of  itself  proves  the  debt.  But  after  the  six  years,  the  presump- 
tion arises  that  the  bill  is  paid,  whoever  may  be  the  holder  of  it.  The 
presumption  is,  that  the  obligation  is  extinguished  by  those  who,  ex  fade 
of  the  document,  appear  to  have  once  been  debtors. 
rtinocry  *Iq  this  casc  the  special  circumstances  are  of  an  unfavourable 
I-  -I  nature  against  both  the  advocator  and  the  respondents.  On  the 
one  hand,  the  advocator  has  allowed  nearly  thirteen  years  to  elapse  frdm 
the  time  when  the  bill  fell  due  before  he  brings  an  action  for  payment; 
and  in  the  interim,  Forman,  one  of  the  co-acceptors,  and  the  party  who 
is  said  to  have  got  the  money,  dies.  There  is  no  good  explanation  given 
as  to  the  cause  of  this  delay.  On  the  other  hand,  the  oaths  of  the  re- 
spondents are  very  deficient  in  candour,  to  say  the  least.  I  conceive, 
however,  that  these  oaths  fullv  prove  the  constitution  of  the  debt.  The 
respondents  admit  their  subscriptions,  stating,  certainly,  that  the  bill 
was  for  the  accommodation  of  Forman,  and  that  they  themselves  got  no 
value;  and  also  alleging  that  the  bill  was  blank  when  they  signed.  But 
they  admit  their  subscriptions.   And  I  hold  it  totally  immaterial,  whether 
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the  bill  was  then  blank  or  not,  or  which  of  all  the  parties  may  have-got 
the  value;  each  acceptor,  by  his  subscription,  contracted  an  obligation, 
in  solidum,  for  the  whole  contents  of  the  bill."  But  there  is  a  second 
point  to  be  proved  by  the  advocator,  the  point  of  resting-owing,  and  there 
I  think  he  has  failed.  On  Uiis  point  I  do  not  think  there  is  much  equivo- 
cation in  the  oaths.  Henderson,  <<  being  interrogated,  whether  the  depo- 
nent has  paid  the  said  bill?  Depones,  that  he  neither  owed  it  nor  paid 
it.  Interrogated,  whether  it  consists  with  the  deponent's  knowledge  that 
any  of  the  other  acceptors  paid  the  said  bill  ?  Depones,  that  he  cannot 
answer  the  said  question  either  by  yes  or  no.''  Murdoch  depones,  <^  that 
he  never  paid  any  part  of  said  bill.  Depones,  that  he  cannot  say  whether 
the  bill  has  been  paid  by  any  of  the  other  parties,  but  it  might  be  so." 
In  short,  they  admit  they  did  not  pay  it  themselves,  and  they  do  not 
know  whether  any  of  the  other  co-acceptors  paid  it.  In  substance,  these 
answers  seem  fair  enough.  Now,  is  the  debt  to  be  reared  up  against 
them  in  default  of  their  swearing  at  least  that  the  others  had  paid  it? 
I  cannot  hold  this.  Suppose  that  two  parties  A.  and  6.  accept  a  bill. 
A.  is  wealthy;  the  real  transaction  is  his,^nd  6.  merely  signs  at  his 
request,  and  in  reliance  that  A.,  when  the  bill  falls  due,  will  be  both 
able  and  willing  to  retire  it.  The  bill  matures  and  becomes  due.  A. 
remains  in  as  affluent  circumstances  as  ever,  and  B.  *hears  nothing  r^prf^j-% 
of  the  bill.  After  a  lapse  of  thirty  years  A.  dies,  and  then  a  party,  I-  -^ 
holder  of  the  bill,  produces  it,  and  raises  action  against  B.  for  payment. 
On  his  oath  B.  admits  his  subscription,  and  the  fact  that  he  never  paid 
the  bill,  but  states  that  he  got  no  value  for  it,  that  value  was  given  to 
A.,  and  that  he  (B.)  never  inquired  after  it,  and  never  heard  of  it  so 
long  as  A.  lived,  but  confidently  relied  that  it  had  long  ago  been  paid 
and  retired.  Is  it  possible  to  hold,  in  such  a  case,  that  because  B.  had 
not  himself  paid  the  bill,  and  was  ignorant  whether  A.  paid  it  or  not, 
therefore  B.  must  pay  it  to  the  holder?  Would  such  an  oath  prove  rest- 
ing-owing  against  B.?  Is  it  possible  to  allow  the  holder  of  the  bill  to 
wait  till  A.  is  dead,  and  then  to  bring  his  action?  A>  may  have  paid 
the  bill,  without  taking  it  up,  or  without  taking  a  receipt,  or  without 
preserving  the  receipt  if  he  took  one.  The  law  presumes,  after  prescrip- 
tion, that  payment  was  made.  But  had  the  action  been  brought  against 
A.  and  B.,  in  A.'s  lifetime,  A.'s  oath  would  still  have  sufficed  to  prove 
payment.  Is  the  holder  of  the  bill,  then,  to  be  allowed,  by  waiting  till 
A.  is  dead,  and  then  bringing  his  action  against  B.,  to  gain  double  pay- 
ment of  the  bill,  if  B.  cannot  explicitly  swear  that  he  knows  how  and 
when  it  was  paid  ?  I  cannot  think  this  to  be  a  just  application  of  the 
law;  and  the  less  so,  because  B.  may  not  only  be  subjected  in  a  debt 
which  was  not  due,  but  he  is  subjected,  to  all  appearance,  without  the 
means  of  relief  being  left  to  him.  Yet  it  appears  to  me  that  the  case 
now  put  hypothetically,  does  not  differ  from  the  actual  case,  in  any  essen- 
tial principle,  but  only  in  degree;  and  that  if  the  respondents  are  to  be 
subjected  in  this  case,  the  surviving  co-acceptor  would  necessarily  be 
subjected  in  the  supposed  case.  Forman,  one  of  the  co-acceptors,  and 
the  party  who  received  the  money,  is  dead.  The  advocator  did  not  raise 
his  action  till  after  the  death  had  occurred.     He  has  thus  deprived  the 
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respondents  of  some  of  their  means  of  proving  payment  (if  it  is  to  be 
thrown  upon  them  to  do  so),  and  if  he  succeed  in  subjecting  them,  by 
their  own  oaths,  he  seems  to  have  cut  off  their  means  of  relief,  as  it  is 
not  easy  to  see  how  they  will  prove  and  recover  against  Forman's  heirs. 

An  attempt  is  made  by  the  advocator  to  show  that  unless  the  oath  of 
r*7(\9i'\  ^^^^  co-acceptor  sufficied  per  se  to  rear  up  the  debt  *againt  himself, 
L  ->  in  the  event  of  its  not  averring  payment,  then  the  oaths  of  all  the 
four  co-acceptors  could  not  have  done  so  against  any  one  of  them,  though 
each  had  severally  admitted  non-payment.  It  is  said  this  must  be  the 
result,  because  an  oath  under  reference  is  conclusive  only  against  the 
actual  deponent.  But  I  cannot  sustain  this  plea  as  it  is  put.  According 
to  the  doctrine  of  the  advocator,  it  would  follow  that  although  the  first 
of  the  four  co-acceptors  should  actually  swear  he  had  himself  paid  the 
debt,  still  the  holder  of  the  bill  could  claim  payment  from  any  one  of 
the  other  three,  and  such  party  would  be  debarred  from  founding  on  the 
oath  of  the  first,  so  as  to  show  that  payment  had  been  already  made.  It 
is  quite  clear,  therefore,  that  it  is  going  too  far  to  hold  that  in  a  reference 
to  four  co-obligants,  the  creditor,  enforcing  payment  from  one,  is  debarred 
from  so  much  as  looking  at  the  solemn  judicial  admissions  made  by  the 
others,  against  themselves,  on  their  several  references.  If  each  of  the 
four  admits  non-payment  on  oath,  then  the  creditor  may  say  to  any  one 
of  them  that  his  oath  i»  conclusive  against  himself,  and  that  the  oaths  of 
the  others  are  the  best  and  the  only  proof  which  the  law  allows  to  show 
that  they  have  not  paid.  The  presumption  of  payment  which  prescrip- 
tion rears  up  in  favour  of  each  co-acceptor,  is  undoubtedly  an  available 
presumption  to  the  whole.  But  as  such  presumption,  in  favour  of  any 
one  co-acceptor,  is  conclusively  destroyed  quoad  him,  if  he  emits  an  oath 
negative  of  payment  still  more  must  such  presumption  of  his  payment 
be  destroyed  quoad  the  others,  who  could  only  avail  themselves  of  it  in- 
directly and  collaterally.  Therefore,  if  the  oath  of  each  of  the  co-accep- 
tors negative  the  presumption  of  payment  by  him,  such  presumption  is 
negatived  as  to  all. 

I  do  not  think  any  of  the  cases  hitherto  decided  from  a  precedent  for  de- 
ciding against  the  respondents.  But  there  is  one  case  which  appears  to  me 
to  involve  a  principle  that  should  entitle  them  to  be  assoilzied.  I  mean  the 
case  of  Duncan,  decided  in  the  First  Division  of  the  Court,  on  2d  July,  1829. 
That  was  a  question  as  to  the  liability  of  the  joint-owncrs  of  a  ship,  who 
pleaded  the  triennial  prescription  in  defence  against  payment  of  an  account 
of  alleged  furnishings  to  the  vessel.  In  that  case  the  Court  <<  allowed 
r»7fiQl  ^^  pursuer  to  prove  resting  and  *owing  by  a  reference  to  the 
L  -I  oaths  of  all  the  defenders  in  common  form.''  In  that  case,  I  re- 
collect the  point  was  contested  at  the  Bar,  whether  the  reference  should 
be  to  all  the  owners,  or  to  any  of  them,  and  the  Court  thought  that  the 
reference  should  be  to  all.  On  a  similar  principle,  I  hold  that  the  pre- 
sumption of  payment  of  this  bill  can  only  be  redargued  by  the  writs  or 
oaths  of  all  the  co-acceptors.  The  fact  of  resting-owing  cannot  be  held 
proved  by  the  oath  of  one  co-acceptor,  who  admits  that  he  did  not  pay 
it,  60  long  as  the  oaths  of  other  co-acceptors  are  not  taken,  and,  conse- 
quently^  the  presumption  of  payment  having  been  made  by  them,  is  not 


BILLS    OE    EXOHANQE.  529 

redargued.  If  any  bardship  arises  occasionally  from  enforciDg  this  priu* 
ciple  against  the  holder  of  a  bill,  sihi  imputet  that  he  allowed  prescription 
to  run.  But  if  he  chooses  to  do  so,  the  consequences,  so  far  as  hardship  is 
concerned,  ought  to  fall  upon  him,  and  not  on  the  other  party.  When 
prescription  has  once  run,  the  holder  of  a  bill  must,  aliunde^  prove  his 
debt  out  and  out,  <<  by  the  writs  or  oaths  of  the  debtor,"  or  he  should 
lose  his  case. 

Lord  Balgray — ^I  dissent  from  both  of  the  preceding  Judges  as  to 
some  of  the  principles  which  they  have  expressed ;  and  which,  I  think^ 
would  have  a  dangerous  tendency  to  the  mercantile  law  of  the  country. 
This  is  a  case  of  great  importance,  and  I  concur  in  the  interlocutor  of  the 
Lord  Ordinary,  both  upon  the  circumstances  of  the  case,  and  upon  the 
general  principles  of  law.  When  there  is  but  one  acceptor  of  a  bill,  no 
difficulty  in  a  case  of  prescription  can  arise.  The  difficulty  can  only 
arise  when  the  bill  is  prescribed,  and  where  the  bill  is  accepted  by  a 
number  of  persons.  Now,  in  such  a  case,  the  question  I  put  is  this. 
What  is  it  incumbent  on  the  holder  of  the  bill  to  do  to  establish  his 
debt  ?  Must  he  prove  it  by  the  writ  or  oath  of  all  and  each  of  the  pan- 
ties as  a  collective  body  ?  or  is  be  entitled  to  fix  upon  any  one  of  those 
concerned  that  he  pleases  ?  This  must  be  determined  on  general  prin- 
ciples. Its  determination  depends  primarily  on  what  is  the  nature  and 
quality  of  the  debt  constituted  by  a  bill  while  it  is  in  a  probative  state. 
This  matter  enters  deeply  into  the  present  question.  Now,  supposing  a 
bill  to  be  addressed  to  and  accepted  by  several — say  four  individuals — 
what  are  the  obligations  •thereby  created  hinc  inde  f  The  nature  1-4^770-1 
of  the  debt  is  this  :  When  a  number  of  persons  accept^  there  is  I-  -I 
no  society  or  company  concern  thereby  formed — there  is  no  joint  or 
company  obligation  created.  The  circumstance  that  the  names  of  the 
co-obligants  occur  on  the  same  piece  of  paper  does  not  make  the  direct 
obligation  of  each,  towards  the  holder  of  the  bill,  in  any  degree  less  than 
if  they  had  each  granted  a  separate  bill  for  the  same  amount,  but  with 
the  quality  that  payment  of  any  one  of  these  bills  should  extinguish  the 
whole  set  of  them.  The  payer  has  the  beneftcium  cedendarum  actionum; 
and  all  the  documents  must  be  delivered  to  him,  that  he  may  have  his 
relief,  if  he  did  not  get  value.  The  obligations  of  the  acceptors  may  bo 
joint  in  question  among  themselves ;  but  so  far  as  regards  the  holder^ 
each  is  severally  boupd  to  him  in  solidum,  and  he  is  entitled  to  compel 
any  one  of  them  he  pleases  to  make  payment ;  Gordon,  January  20, 
1761,  (14,677.)  It  is  of  no  importance,  in  a  question  with  the  drawer 
or  holder,  which  of  the  acceptors  may  receive  the  money ;  and  it  is  not 
incumbent  on  either  the  drawer  or  holder  to  show  to  whom  the  value 
was  given,  or  who  actually  pocketed  the  amount.  He  may  hand  over 
the  bill  to  whom  he  pleases,  and  is  not  bound  to  show  who  gave  the 
value  for  it.  Value  may  be  given  in  many  ways.  Accommodation  to  a 
friend  is  sufficient  value  to  the  holder ;  and  in  a  question  with  him,  each 
and  all  of  the  parties  accepting  are  held  in  law  to  have  received  value. 

Again,  it  is  a  fixed  principle  in  the  law  of  bills  of  exchange,  that  where 
a  number  of  persons  have  accepted,  the  holder^  by  doing  diligence  against 
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any  one  of  them,  will  preserve  the  bill  against  the  whole  j  Gordon,  Jane 
23,  1784,  (7532.) 

It  is  not  necessary  in  the  constitution  of  this  sort  of  debt,  that  all  the 
acceptors  should  be  present  at  the  original  formation  of  the  docnment. 
Parties  may  accept  quite  unknown  to  the  drawer  or  original  indorser; 
and  from  the  moment  of  acceptance,  they  come  under  the  full  legal  lift- 
bility  of  the  first  acceptors;  Wilson,  July  10, 1712,  (1531.) 

If  the  value  of  a  discounted  bill  is  bestowed  upon  one  of  the  acceptors, 
it  is  the  duty  of  every  one  who  accepts  to  look  after  his  own  interest, 

f  ♦771*1  ^^^  ^^  ^^^  ^^^^  ^^^  ^^^^  ^^  P^^^  ^^  ^^^  proper  time,  and  by  the 
L  J  proper  debtor,  if  he  himself  is  not  so,  that  *thu8  he  may  be  pro- 
tected and  relieved.  But  with  this  the  drawer  or  discounter  has  noth- 
ing to  do. 

AH  this  is  quite  plain  while  the  bill  is  in  full  vigour,  and  in  a  proba- 
tive state.  Now,  supposing  the  bill  to  be  prescribed,  the  question  comes 
to  be.  What  is  the  effect  of  prescription  ?  What  change  happens  in  con- 
sequence of  the  lapse  of  the  six  years  ?  1.  Is  the  nature  of  the  debt 
thereby  changed  ?  2.  What  is  the  duty  of  the  creditor,  and  what  is  in- 
cumbent on  him  ?  Now,  I  apprehend  that  the  nature  of  the  debt  is  not 
changed  at  all.  It  remains  a  proper  mercantile  debt  just  as  before,  enti- 
tled to  all  its  privileges  as  originally  created,  except  this,  that  the  original 
document  can  neither  of  itself  sustain  an  action  nor  be  the  warrant  of 
summary  diligence.  The  Act  of  Parliament  so  declares,  but  says  no 
more.  From  this  it  has  been  inferred  by  a  distinguished  author,  that 
the  bill  is  annihilated.  I  demur  to  the  doctrine  so  unqualifiedly  expres- 
sed. The  Act  of  Parliament  does  not  annihilate  the  bill.  It  merely 
declares  that  the  bill  shall  no  longer  be  a  document  to  warrant  action  or 
diligence;  but  the  holder  of  it  may  still  prove  the  debt  after  the  six  years. 
The  debt  therefore  remains ;  but  what  debt  ?  Why,  just  the  debt  con- 
tained in  the  bill.  One  kind  of  evidence,  viz.,  the  bill,  which  is  per  se 
proof  of  value  within  the  six  years,  may  be  cut  off,  but  that  is  all.  Other 
evidence  may  be  resorted  to  for  proving  the  debt.  It  may  be  proved  by 
the  probative  writ  of  the  party  aliunde,  or  by  his  oath.  As  to  writ,  there 
is  no  doubt,  and  there  is  here  no  question ;  and  as  to  the  oath,  why  it  is 
surely  very  extraordinary  to  hold  the  bill  to  have  been  annihilated ;  for 
what  is  the  course  followed  depraxi,  when  a  reference  is  made  to  the  oath 
of  party  7  The  first  step  taken  is  to  exhibit  and  present  the  bill  itself, 
and  ask  the  party  if  he  signed  that  docnment.  If  he  says  he  did  no^ 
there  is  an  end  to  the  matter;  but  if  he  says  that  he  did,  what  does  that 
imply  and  acknowledge  ?  Plainly,  that  of  such  a  date  he  subscribed  such 
a  document,  and  that  he  delivered  that  document  to  the  parties,  who  gave 
a  certain  value  for  the  same;  and  it  necessarily  infers,  from  its  essence 
and  nature,  the  fact  of  pecunxa  numerata.  There  is  no  annihilation  of 
the  document;  on  the  contrary,  the  production  of  it  is  absolutely  neces- 
r^7721  ^^^*  ^^  ^^  ^^  ^^^  produced,  no  action  *can  possibly  lie.  If  not 
t-  J  produced,  it  is  presumed  to  have  been  extinguished  proprxo  modo. 
It  has  been  admitted  by  Lord  Gillies,  that  the  constitution  of  the  debt 
here  is  proved  by  the  oaths ;  but  if  so,  what  is  to  prevent  resting-owing 
to  be  reared  up  in  the  same  way?    In  pursuing  the  examination  under 
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the  reference,  the  next  queetion  pat  (if  the  subscription  be  acknowledged) 
is,  have  you  paid  the  bill?  or,  is  it  resting-owing ?  And  here, as  to  rest- 
isg-owing,  I  must  observe,  that  these  terms  are,  in  legal  construction,  of 
a  negative  quality,  and  incapable  of  positive  proof.  The  principal  pro- 
position implied  in  them  is  clearly  a  negative,  viz.,  that  the  debt  has  not 
been  paid,  and  undoubtedly  implies  the  previous  affirmative  proposition 
as  being  legally  proved,  viz.,  that  the  debt  was  contracted.  I  merely  ad- 
.  vert  to  this  to  show  the  practice,  and  how  it  has  naturally  happened  that 
the  party  is  bound  to  say  qyyomoda  et  quando  he  paid  it. 

All  these  principles  are  plain,  when  there  is  but  one  acceptor ;  and  if 
there  had  been  only  the  two  respondents,  acceptors  in  the  present  caBC,  I 
would  not  hesitate  one  moment  about  the  matter.  But  where  there  are 
many  acceptors,  say  fofiT,^id  juris  in  that  case?  Am  I  bound  to  bring 
forward  all  the  four  ?  Does  the  law  say  that  a  party  never  can  prove 
resting-owing  unless  he  brings  the  whole  acceptors  into  the  field,  as  if 
they  were  a  joint  company  ?  Or  am  I  at  liberty  to  select  any  one  of 
them  ?  Sappose  I  bring  forward  all  the  four,  and  that  A.  swears 
that  he  signed  the  bill,  and  never  paid  it,  but  that  B.,  C.  or  D.  may 
have  paid ;  suppose,  in  like  manner,  I  go  through  the  whole  of  them,  and 
they  all  swear  in  similar  terms,  there  can  be  no  doubt  but  that  the  debt 
is  proved  to  be  constituted,  and  also  to  be  resting-owing.  But  suppose 
that  any  one  of  the  four  is  dead,  or  has  become  insane,  and  thus  his  oath 
cannot  be  got,  quid  juris  then  ?  Is  the  creditor  to  be  cut  out  of  his  legal 
remedy  by  that  chance  or  fatality  ?  Are  all  of  the  co-acceptors  to  be 
liberated,  because  one  of  them,  who  is  dead,  may  have  paid  the  debt?  I 
cannot  come  to  that  conclusion.  But,  farther,  how  is  such  a  doctrine  to 
be  reconciled  with  the  rule  of  law,  that  the  oath  of  one  individual  can 
affect  no  one  bat  himself  and  his  own  interests  ?  If  the  oath  of  A.  can- 
not affect  B.,  and  the  oath  of  B.  cannot  affect  A.,  it  would  seem  a  legiti- 
mate consequence,  *that  in  any  question  with  these  parties,  sup-  p^ititq-i 
posing  both  to  have  been  sworn,  the  matter  would  still  require  L  J 
to  be  decided  as  against  each,  upon  his  own  oath  exclusively ;  for  the  rule 
of  law  is,  that  the  oath  of  the  one  party  shall  not  conclude  or  affect  the  other. 

There  is  a  great  difference  between  an  oath  on  reference  and  an  oath  of 
testimony.  A  reference  to  oath  of  party  is  a  reference  to  the  conscience 
of  the  individual,  and  tor  the  purpose  of  affecting  his  interests  alone. 
Now,  is  that  oath  to  vary  in  its  consequences,  and  to  be  relevant  or  not 
relevant,  according  to  the  extrinsic  circumstance  of  any  other  person 
being  or  not  being  a  party  in  the  same  original  document?  If  signed 
alone  by  the  referee,  then  the  matter  is  complete;  but  if  signed  also  by 
another,  is  the  oath  to  be  less  effectual,  although  the  oath  of  that  other 
can  have  no  effect  whatever,  and  can  operate  in  no  way  more  than  if  he 
had  never  existed  ?  It  is  a  mistake  to  say  that  the  party  against  whom 
such  a  demand  is  made  has  no  remedy.  He  is  not  without  his  means  of 
redress ;  for  he  has  it  always  in  his  power  to  refer  to  the  oath  of  the 
claimant  the  fact  either  of  pecunia  numeraia  or  of  payment. 

The  cases  of  Stewart,  Dec.  5,  1823,  and  Harvey,  July  9,  1825,  appear 
to  be  precisely  in  point,  and  decisive  to  the  present  question.  Any  diffi- 
culty which  occurs  seems  to  arise  from  three  souroes  of  error : — 1.  From 
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holding  the  original  bill  to  be  annihilated  by  the  lapse  of  the  six  yean; 
2;  from  holding  the  nature  and  quality  of  the  debt  to  be  changed ;  and, 
3^  from  confounding  an  oath  of  reference  with  an  oath  of  testimony.  On 
the  grounds  I  have  stated,  I  am  of  opinion  that  the  interlocutor  of  the 
Lord  Ordinary  ought  to  be  adhered  to. 

Lord  FuLLERTON. — I  do  not  think  that  the  oaths  establish  the  consti- 
tution of  the  debt,  and  therefore  I  am  for  altering  the  Lord  Ordinary's 
interlocutor. 

Lord  Magkenzik.— -I  am  also  for  altering. 

Lord  MoNCREiFF. — ^The  oaths  prove,  to  my  conviction,  both  the  con- 
stitution and  the  resting-owing. 

Lord  Meadowbank. — And  to  my  conviction  also. 

The  Court,  by  a  majority,  adhered,  and  awarded  expenses  to  the  advo- 
cator. 


r»774.1  *®^^^^  ^^  EXCHANGE  ARE  CONSTRUED  ACCORDING  TO  THE  LAW 
l-  J        OF  THE  PLACE  WHERE  THEY  ARE  DRAWN,  UNLESS  MADE  PAY- 

ABLE IN  SOME  OTHER  PLACE,  IN  WHICH  CASE,  IF  ACCEPTED,  THEY  ARE 
CONSTRUED  BY  THE  LAW  OF  THAT  PLACE. 

L— ROBINSON  V.  BLAND. 

Nov.  16,  1760.— B.     2  Burr.,  1077.     1  Bl.  R.,  234. 

This  was  a  case  reserved  at  nisi  prius  at  Westminster  Hall,  before 
Lord  Mansfield,  22d  May,  1760. 

The  action  was  an  action  upon  the  case  upon  several  promises ;  and  the 
declaration  contained  three  counts.  The  first  count  was  upon  a  bill  of 
exchange,  drawn  in  Paris,  by  the  intestate  Sir  John  Bland,  on  the  Slst 
of  August,  1755,  and  bearing  that  same  date,  on  himself  in  England,  for 
the  sum  of  £672  sterling,  payable  to  the  order  of  the  plaintiff,  ten  days 
after  sight,  value  received,  and  accepted  by  the  said  Sir  John  Bland. 
The  second  count  was  for  £700  moneys  lent  and  advanced  by  the  said 
plaintiff  to  the  said  Sir  John  Bland,  at  his  request.  The  third  count 
was  for  J6700  moneys  had  and  received  by  the  said  Sir  John  Bland,  to 
and  for  the  use  of  the  plaintiff.  And  the  plaintiff's  damage  is  laid  at 
£800. 

The  defendant  pleaded  the  general  issue,  <'  That  Sir  John  Bland  did 
not  undertake  and  promise,  &c. ;''  and  issue  was  joined  thereon. 

The  verdict  was  found  for  the  plaintiff,  and  £672  given  for  damages; 
subject  to  the  following  case  stated  for  the  opinion  of  the  Court,  on  the 
following  facts  proved  and  admitted,  viz. : 

That  the  bill  of  exchange  was  given  at  Paris  for  £300,  there  lent  by 
the  plaintiff  to  Sir  John  Bland,  at  the  time  and  place  of  play ;  and  for 
£872  more  lost  at  the  same  time  and  place,  by  Sir  John  Bland  to  the 
plaintiff,  at  play.  That  the  play  was  very  fair ;  and  there  is  not  any  im- 
putation whatsoever  on  the  plaintiff's  behaviour.  That  there  were  several 
gentlemen  and  persons  of  fashion  then  and  there  at  play,  besides  the 
plaintiff  and  Sir  John  Bland.     That  in  France,  money  lost  at  play  be- 
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iween  gentlemen  may  be  recovered  as  a  debt  of  hononr,  before  the  mar- 
ebals  of  France,  who  can  enforce  obedience  to  ^their  sentences  by  rni*j*jr-i 
imprisonment;  though  such  money  is  not  recoverable  in  the  ordi-  ^  -I 
nary  course  of  justice.  That  money  lent  to  play  with,  or  at  the  time 
and  place  of  play,  may  be  recovered  there  as  a  debt,  in  the  ordinary  course 
of  justice;  there  being  no  positive  law  against  it.  That  Sir  John  Bland 
was,  and  the  plaintiff  is,  a  gentleman. 

The  question  was,  Whether,  under  these  circumstances,  the  plaintiff  is 
entitled  to  recover  anything,  and  what,  against  the  defendant  ? 

It  was  first  argued,  on  Tuesday,  17th  June  last,  by  Mr.  Serjeant 
Hewitt  for  the  plaintiff,  and  Mr.  Blackstone  for  the  defendant :  and  again, 
yesterday,  and  to-day,  by  Mr.  Wedderhum  for  the  plaintiff,  and  Mr. 
(hxe  for  the  defendant. 

Upon  the  conclusion  of  this  second  argument, — 

Lord  Mansfield  said,  that  in  the  present  case,  the  facts  stated  scarce 
leave  room  for  any  question ;  because  the  law  of  France  and  of  England 
is  the  same. 

The  first  question  is.  Whether  the  plaintiff  is  entitled  to  recover  upon 
this  bill  of  exchange,  by  force  of  the  writing? 

The  second  question  is.  Whether  he  is  entitled  to  recover  upon  the 
original  consideration  and  contract,  by  the  justice  and  equity  of  his  case, 
exclusive  of  any  assistance  from  the  bill  of  exchange,  and  taking  that  to 
be  a  void  security  ? 

As  to  the  first  question,  the  defendant  has  objected,  <<  That  the  con- 
sideration of  the  bill  of  exchange  is  wholly  money  won  and  lent^at  play. 
Therefore,  by  force  of  the  writing,  the  plaintiff  cannot  by  the  law  of 
England  recover ;  such  security  being  utterly  void.''  And  no  doubt  the 
law  of  England  is  so. 

There  are  three  reasons  why  the  plaintiff  cannot  recover  here  upon 
this  bill  of  exchange. 

First,  The  parties  had  a  view  to  the  laws  of  England.  The  law  of 
the  place  can  never  be  the  rule,  where  the  transaction  is  entered  into 
with  an  express  view  to  the  law  of  another  country,  as  the  rule  by  which 
it  is  to  be  governed.  Huberi  Prselectiones,  lib.  i.  tit  3,  p.  34,  is  clear 
and  distinct : — Veruntamen,  &c.,  locus  in  quo  contractus,  &c.,  potius 
considerand',  Ac,  se  obligavit."     Voet  speaks  to  the  same  effect. 

•Now,  here  the  payment  is  to  be  in  England :  it  is  an  Eng-  r*^^^-! 
lish  security,  and  so  intended  by  the  parties.  ^        ^ 

Second  Reason Mr.  Coxe  has  argued  very  rightly,  "  That  Sir  John 

Bland  could  never  be  called  upon  abroad  for  payment  of  this  bill,  till 
there  had  been  a  wilful  default  of  payment  in  England."  .  The  bill  was 
drawn  by  Sir  John  Bland  on  himself,  in  England,  payable  ten  days  after 
sight. 

In  every  disposition  or  contract  where  the  subject-matter  relates 
locally  to  England,  the  law  of  England  must  govern,  and  must  have 
been  intended  to  govern.  Thus,  a  conveyance  or  will  of  land,  a  mort- 
gage, a  contract  concerning  stocks,  must  be  all  sued  upon  in  England ; 
and  the  local  nature  of  the  thing  requires  them  to  be  carried  into  execu- 
tion according  to  the  law  here. 
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Third  Reason. — ^The  case  don't  leave  room  for  a  qaestion.  For  the 
law  of  both  countries  is  the  same.  The  consideration  of  the  bill  of 
exchange  might,  in  an  action  upon  it,  be  gone  into  there  as  well  as  here. 
And  as  to  the  money  won  at  plaj,  it  could  not  be  recovered  in  any  court 
of  justice  there,  notwithstanding  the  bill  of  exchange. 

This  writing  is,  as  a  security,  void,  (being  void  for  a  gaming  debt,) 
both  in  France  and  in  England.  We  may  therefore  lay  the  bill  of 
exchange  out  of  the  case :  it  is  very  clear,  the  plaintiff  cannot  recover 
upon  that  count 

Second  Qaestion. — ^Then  as  to  the  other  counts  for  money  had  and 
received  to  the  plaintiff's  use,  and  for  money  lent  and  advanced  to  him. 
Consider  it  distinctly  as  to  each  part,  the  money  won  and  the  money 
lent. 

First,  As  to  the  money  won.  By  the  rule  of  the  law  of  England,  no 
action  can  be  maintained  for  it. 

To  this  it  has  been  objected,  «  That  the  contract  was  made  in  France. 
Therefore,  ex  comitate^  the  law  of  France  must  prevail  and  be  the  rale 
of  determination.'^ 

I  admit  that  there  are  many  cases  where  the  law  of  the  place  of  the 
transaction  shall  be  the  rule  :  and  the  law  of  England  is  as  liberal  in 
this  respect  as  other  laws  are.  This  is  a  large  field,  and  not  necessary 
now  to  be  gone  into. 

It  has  been  laid  down  at  the  Bar,  '<  That  a  marriage  in  a  foreign 
r*7771  ^^°°^'J  vaxxBi  be  governed  by  the  law  of  that  country  ^where  the 
I-  -I  marriage  was  had  ;*'  which  in  general  is  true.  But  the  marriages 
in  Scotland,  of  persons  going  from  hence  for  that  purpose  were  instanced 
by  way  of  example.  They  may  come  under  a  very  different  considera- 
tion ;  according  to  the  opinion  of  Huberus,  p.  33,  and  other  writers. 

No  such  case  has  yet  been  litigated  in  England  except  one,  of  a  mar- 
riage  at  Ostend,  which  came  before  Lord  Hardwicke,  who  ordered  it  to 
be  tried  in  the  Ecclesiastioal  Court;  but  the  young  man  came  of  age, 
and  the  parties  were  married  over  again,  and  so  the  matter  was  never 
brought  to  a  trial. 

The  point  that  the  plaintiff  must  rest  upon  in  the  present  case  is 
this: — ^<<The  money  was  won  in  France;  therefore  it  ought  to  be 
governed  by  the  law  of  France ;  and  it  is  recoverable  there  before  the 
marshals  of  France  who  can  enforce  obedience  to  their  sentence.'' 

The  Parliament  of  Paris  would  pay  no  regard  to  their  judgment,  nor 
carry  it  into  execution.  The  marshals  of  France  proceed  personally 
against  gentlemen  as  to  points  of  honour,  with  a  view  to  prevent  duel- 
ling. 

They  could  not  have  taken  cognizance  of  the  present  matter.  It  was 
not  within  their  jurisdiction.  It  was  no  breach  of  honour  in  France ; 
for  the  money  was  payable  in  England ;  and  Sir  John  Bland  could  not 
be  said  to  have  forfeited  his  honour,  till  the  ten  days  were  out,  and  till 
the  money  had  been  demanded  in  England,  and  payment  refused  there. 
Sir  John  Bland  was  actually  dead  in  a  very  short  time  after  he  gave  the 
note.     The  marshals  of  France  can  only  proceed  personally  against  the 
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gentleman  wbo  loses  the  money,  but  haye  no  power  over  bis  estate  or 
representatives  after  his  death. 

Therefore  as  to  the  money  won,  the  eontract  is  to  be  considered  as 
Toid  by  the  law  of  France  as  well  as  by  the  law  of  England :  which 
makes  it  unnecessary  to  consider  «  how  far  the  law  of  France  ought  to 
be  regarded.'' 

Next,  as  to  the  money  lent.  The  sense  of  the  legislature  seems  to 
me  to  be  agreeable  to  the  cases  that  have  been  cited. 

The  Act  of  16  C.  II.,  c.  7,  §  3,  does  not  meddle  with  money  lent  at 
play.  But  as  to  money  (exeeeding  £100)  lost,  and  not  paid  down  at 
the  time  of  losing  it,  it  says,  «  That  the  loser  shall  not  be  compellable  to 
make  it  good  ;  but  the  contract  and  ^contracts  for  the  same  and  r^'f^ron 
for  every  part  thereof,  and  all  securities,  shall  be  utterly  void,''  ^  -■ 
&c.  The  word  <<  contract  and  contracts  for  the  same"  are  not  in  9  Anne, 
and  I  dare  say  were  designedly  left  out :  it  only  says,  <<  That  all  notes, 
bills,  bonds,  judgments,  mortgages,  or  other  securities,  &c.,  for  money 
won  or  lent  at  play,  shall  be  utterly  void,"  &o. 

Here  the  money  was  fairly  lent,  without  any  imputation  whatso- 
ever. Sir  John  Bland,  the  borrower  of  it,  being  in  a  foreign  country, 
might  very  naturally  have  been  distressed,  under  his  then  situation 
amongst  foreigners,  for  want  of  having  ready  money,  or  knowing  how  to 
procure  it ;  and  it  might  be  even  a  kind  and  generous  and  commendable 
act  to  lend  it  to  him  at  that  time,  to  extricate  him  from  his  difficulties, 
as  he  was  then  circumstanced.  The  jury  have  left  it  quite  open  to  the 
Court  to  determine,  <<  whether  anything,  and  what,  is  recoverable."  As 
to  the  money  won,  we  think  it  cannot  be  recovered :  as  to  the  money 
lent,  the  plaintiff  is  entitled  to  it,  both  by  the  law  of  England  and  by  the 
law  of  France. 

Interest  will  be  payable  upon  this  bill  after  the  expiration  of  ten  days. 
The  question  will  be,  <<  How  far  the  interest  ought  to  be  carried  down." 
It  is  generally  said  « to  the  day  of  the  writ  brought ;"  t.  e.,  of  commencing 
the  action.  But  I  do  not  see  why  it  should  not  be  carried  further  :  it 
is  equally  reasonable,  it  is  the  right  of  the  party,  to  have  it  to  the  last 
act  of  the  Court  ascertaining  the  sum  due. 

I  have  long  wished  for  an  opportunity  to  have  this  point  eonsidered 
by  the  Court,  because  I  would  not  take  upon  myself  at  Nisi  Prius,  to 
change  what  has  commonly  been  the  practice. 

But  as  to  this  last  point,  we  will  think  of  it  for  a  day  or  two. 

Mr.  Justice  Dbnison  gave  no  opinion  now,  on  this  last  point.  As 
to  the  rest,  he  said,  it  is  a  plain,  clear,  short  case :  it  is  determinable  by 
the  rules  of  the  common  law,  and  no  other  law. 

The  money  is  made  payable  in  England.  As  it  is  a  foreign  bill  of 
exchange,  it  must  of  course  be  dated  abroad ;  but  it  is  to  be  paid  here  at 
home.  And  the  plaintiff  has  appealed  to  the  laws  of  England,  by 
bringing  his  action  here;  and  ought  to  be  determined  by  them. 

'^But,  by  the  laws  of  England,  the  security  is  void ;  which  r«>T*TQ-| 
might  have  been  pleaded,  as  well  as  it  might  be  given  in  evidence ;  ^  -^ 
and  the  defendant  needed  not,  in  his  plea,  to  have  said  where  it  was  won 
at  play.    And  being  a  transitory  action;  it  must  then  have  been  tried 
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wbere  the  action  was  brought;  and  so  it  must  have  been,  if  the  plea  had 
been  local.  Indeed^  in  many  cases  that  might  be  put,  the  determination 
must  have  been  according  to  the  laws  of  the  place  where  the  fact  arose. 
Bat  the  present  case  is  not  so :  here  the  security  is  void  by  the  laws  of 
the  country  where  he  brings  his  action  upon  it.  And  this  security  is 
one  entire  security  both  for  the  money  won  at  play  and  the  money  lent 
at  play. 

There  is  a  distinction  between  the  contract  and  the  security.  If  part 
of  the  contract  arises  upon  a  good  consideration,  and  part  of  it  upon  a 
bad  one,  it  is  divisible.  But  it  is  otherwise  as  to  the  security :  that 
being  entire,  is  bad  for  the  whole. 

Therefore  the  plaintiff  ought  to  be  barred  of  this  action  upon  this  bill 
of  exchange,  as  being  a  void  security  by  the  laws  of  this  country  where 
he  brings  his  action.  But  still  the  contract  remains;  and  he  has  a  right 
to  maintain  his  action  for  so  much  of  his  demand  as  is  legal,  which  is 
the  money  lent. 

As  to  the  time  of  carrying  down  the  interest,  it  may  be  proper  to 
consider  of  it  a  little  while. 

Mr.  Justice  Wilmot Here    are   two  sums  demanded,  which  are 

blended  together  in  one  bill  of  exchange,  but  are  divisible  in  their 
nature. 

As  to  the  money  lent.  The  cases  that  have  been  cited  are  in  point 
"  that  it  is  recoverable."  But  if  there  were  none,  yet  I  should  be  clear 
that  the  plaintiff  may  maintaim  an  action  for  that. 

As  to  contracts  being  good,  and  the  security  void.  The  contract  may 
certainly  be  good,  though  the  security  be  void ;  and  I  think  that  this 
contract  is  good,  though  the  security  is  void,  by  the  Statute  of  9  Anne. 
This  is  not  stated  to  be  money  lent  to  play  with,  or  for  the  purpose  of 
play,  but  « lent  at  the  time  and  place  of  play"  only :  nothing  appears 
upon  this  case  to  induce  any  suspicion  that  it  was  lent  for  any  bad  pur- 
pose. 

The  Statutes  meant  to  prevent  excessive  gaming,  and  to  vacate  all 
r^Ygoi  *^^<^^>*^^^®>9  whatsoever  for  money  won  at  play  :  and  the  genuine, 
*-  •'  true,  and  sound  construction  of  9  Anne,  is  to  understand  it  as 
intended  to  prevent  any  securities  being  taken  for  money  won  at  play, 
or  lent  to  play  with,  when  the  borrower  had  lost  all  his  ready  cash  ;  but 
not  to  make  the  contract  itself  void,  where  the  money  is  fairly  and  bon& 
fide  lent,  though  at  the  time  and  place  of  play. 

As  to  the  interest  that  shall  be  given  to  the  plaintiff  upon  the  sum 
lent,  in  the  assessment  of  the  damages.  This  is  an  action  that  sounds 
in  damages ;  and  the  true  measure  undoubtedly  is  the  damage  which  the 
plaintiff  sustains  by  the  non-performance  of  the  contract;  and  that 
damage  is  the  whole  interest  due  upon  the  sum  lent,  viz.,  from  the  time 
of  its  being  payable,  up  to  the  time  of  signing  the  judgment.  Nay, 
even  then  he  may  suffer ;  he  may  still  be  kept  out  of  his  money,  by 
writ  of  error,  for  a  still  further  time.  According  to  my  memory.  Lord 
Cokeys  exposition  of  the  Statute  is,  that  the  «  costs  of  the  writ"  shall 
extend  to  all  the  legal  costs  of  the  suit . 

The  present   case,    notwithstanding   the    questions  that  have  been 
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agitated  in  arguing  it,  copes  out  to  be  no  case  at  all ;  no  point  at  all ; 
no  law  at  all. 

Indeed,  <<  Whether  an  action  can  be  supported  in  England,  on  a  con- 
tract which  is  void  by  the  law  of  England,  but  valid  bj  the  law  of  the 
country  where  the  matter  was  transacted,'^  is  a  great  question  :  though 
I  should  have  no  great  doubt  about  that.  But  that  case  does  not  exist 
here :  for  it  is  not  here  stated,  <<  that  such  a  debt  as  this,  for  money  won 
at  play  in  France,  is  recoverable  in  the  ordinary  courts  of  justice  there;'' 
but  quite  the  contrary.  So  that  the  laws  of  France  and  of  England  are 
the  same  as  to  the  money  won :  the  contract  is  void  as  to  that,  by  the 
laws  of  both  countries. 

And  as  to  this  wild,  illegal,  fantastical  court  of  honour,  the  court  of 
the  marshals  of  France,  acting  only  in  personam^  contrary  to  the  univer- 
sal and  general  laws  even  of  the  country  where  the  transaction  happened, 
and  contrary  to  the  genius  and  spirit  of  our  own  law  too ;  it  would  be 
absurd  to  suppose,  that  the  bare  possible  accidental  chance  of  a  recovery 
in  that  court  should  be  a  foundation  for  maintaining  an  action  here,  upon 
a  matter  prohibited  by  the  laws  of  both  countries. 

^Besides,  Sir  John  Bland  himself,  as  it  seems,  was  not,  and  r^cyQi-i 
the  present  defendant,  the  person  now  before  this  Court,  could  ^  J 
never  have  been  the  object  of  the  jurisdiction  of  that  Oourt.  The 
remedy  there,  in  its  utmost  extent,  was  only  in  personam;  and  this 
defendant  is  an  administratrix  only. 

A  strong  reason  for  the  plaintiff's  recovering  in  this  action  the  money 
lent  is,  that  the  bill  of  exchange  is  payable  in  England ;  and  therefore 
it  shall  be  determined  according  to  the  laws  of  England,  where  it  is 
payable.  As  in  the  case  of  Sir  John  Champant  v.  Lord  Ranelagh, 
Mich.  1700,  in  Chancery,  (reported  in  Precedents  in  Chancery,  128.) 
A  bond  was  made  in  England,  and  sent  over  to  Ireland,  and  the  money 
to  be  paid  there,  but  it  was  not  mentioned  what  interest  should  be  paid : 
my  Lord  Keeper  was  of  opinion,  "  that  it  should  carry  Irish  interest." 
Therefore,  as  this  money  was  payable  in  England,  the  law  of  England 
must  be  the  rule  of  recovering  it. 

I  give  no  opinion  as  to  the  other  point :  yet  I  cannot  help  thinking, 
that  where  a  person  appeals  to  the  law  of  England,  he  must  take  his 
remedy  according  to  the  law  of  England,  to  which  he  has  appealed. 

There  is  no  difference,  in  this  case,  between  the  statute  law  and  the 
common  law  of  England  :  a  contract  cannot  be  maintained  upon  the  one 
that  is  void  by  the  other. 

The  law  of  the  place  where  the  thing  happens  does  not  always  prevail. 
In  many  countries,  a  contract  may  be  maintained  by  a  courtesan  for  the 
price  of  her  prostitution ;  and  one  may  suppose  an  action  to  be  brought 
here,  upon  such  a  contract  which  arose  in  such  a  country  ;  but  that 
would  never  be  allowed  in  this  country.  Therefore  the  lex  loci  cannot 
in  all  cases  govern  and  direct. 

The  sentences  of  foreign  courts  have  always  some  degree  of  regard 
paid  to  them  by  the  courts  of  justice  here  :  and  it  is  very  right  that  an 
attention  should  be  paid  to  them,  as  far  as  they  ought  to  have  weight  in 
the  case  depending. 
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Bat  if  a  mail  originally  appeals  to  the  law  of  England  for  redress, 
he  must  take  his  redress  according  to  that  law  to  which  he  has  appealed 
for  snch  redress.  Therefore,  if  this  rale  of  determination  was  different, 
by  the  law  of  France,  from  our  rule  here,  yet  I  shonld  incline,  that  the 
r*7821  ^^^  ^^  England,  where  the  ^action  was  broaght,  shoald  prevail 
L  J  against  the  law  of  France,  if  they  did  really  clash  with  each 
other ;  because  the  party  seeking  redress  has  chosen  to  apply  here.  Bat 
I  give  no  opinion  at  all  on  this  point. 

As  to  the  money  lent,  there  can  be  no  donbt ;  because  there  is  no  law 
either  in  England  or  France  that  hinders  the  plaintiff  from  maintaining 
his  action  for  it. 

As  to  the  carrying  down  the  interest  to  a  fixed  time,  the  Court  took 
time  to  consider  that  single  poinC 

And  on  Saturday  the  22d  of  November,  Lord  Mansfield  delirered 
the  resolution  of  the  Court  upon  that  point,  to  the  following  effect : — 

We  have  given  our  opinion  already  apon  all  the  parts  of  this  case, 
except  the  single  point  of  carrying  down  the  interest :  which  opinion 
was,  « That  the  plaintiff  could  only  recover  ^£300,  the  principal  sum 
really  and  bona  fide  lent  by  the  plaintiff  to  'Sir  John  Bland  at  Paris." 

The  remaining  questions  are — <<  Whether  it  should  carry  interest  V* 
and,  «  To  what  time  sach  interest  ought  to  be  computed  and  allowed  f " 

As  to  the  former  of  these  two  questions,  the  case  stated  is,  <<  That 
the  bill  of  exchange  was  given  at  Paris  for  £300,  there  lent  by  Che 
plaintiff  to  Sir  John  Bland ;  for  which  he  gave  the  plaintiff  a  security, 
void,  in  point  of  law,  as  a  security.'^  But  the  givi&g  the  bill  of 
exchange  upon  such  consideration,  is  stated  in  the  case  as  a  fact  admitted ; 
and  shows  that,  upon  the  loan,  the  intention  and  agreement  of  the  par- 
ties was,  « that  the  money  should  carry  interest,  if  not  repaid  within  the 
limited  time.'^ 

The  contract  remains  good,  though  he  gave  a  void  security  to  perform 
it.  So  that  it  is  a  liquidated  sum  which  carries  interest  from  the  Ume 
at  which  it  was  agreed  to  be  paid. 

But  the  question  is,  «  Whether  it  is  to  stop  at  the  commencement  of 
the  action,  or  to  be  carried  on  to  the  time  of  liquidating  the  debt  by  the 
verdict  or  by  the  judgment  ?" 

This  difference  is  very  small  in  the  present  case,  and  scarce  worth 
litigating  between  these  parties.      But  I  am  glad  of  the  opportunity 
r*7831  ^^^^^  ^^^^  ^^^^  offers  of  discussing  the  question,  *and   settling 
I-        •>  the  point,  to  be  a  rule  for  all  cases  of  the  same  nature  that  may 
hereafter  arise. 

The  general  practice  of  associates,  in  taking  damages  in  these  cases,  is, 
I  am  informed,  to  stop  at  the  commencement  of  the  action,  and  to  allow 
the  interest  no  further  down.  But  this  practice,  however  general,  is  not 
founded  in  law,  but  in  mistake  and  misapprehension.  And  this  will 
appear  very  plain,  whether  it  be  considered  upon  the  foot  of  natural 
justice  or  law* 

First,  in  point  of  justice.  Nothing  can  be  more  agreeable  to  justiee 
than  that  the  interest  should  be  carried  down  quite  to  the  actual  payment 
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of  tbe  money.  Bat  as  that  cannot  be,  it  slionld  be  carried  on  aa  far  as 
to  the  time  when  the  demand  is  completely  liquidated. 

Although  this  be  nominally  an  action  for  damages,  and  damages  be 
nominally  recovered  in  it;  yet  it  is  really  and  effectually  brought  for  a 
specific  performance  of  the  contract.  For  where  tooney  is  made  payable 
by  an  agreement  between  parties,  and  a  time  given  for  the  payment  of  it, 
this  is  a  contract  to  pay  the  money  at  the  given  time ;  and  to  pay  interest 
for  it  from  the  given  day,  in  case  of  failure  of  payment  at  that  day.  So 
that  the  action  is  in  effect  brought  to  obtain  a  specific  performance  on  this 
contract.  For  pecuniary  damages  upon  a  contract  for  payment  of  money, 
are,  from  the  nature  of  the  thing,  a  specific  performance ;  and  the  relief 
is  defective,  so  far  as  all  the  money  is  not  paid. 

Then  to  consider  it  upon  the  common  and  statute  law. 

There  is  no  statute  nor  any  principle  of  the  common  law  against  it. 
We  have  looked  into  all  the  statutes  that  can  be  supposed  to  concern  this 
practice,  and  there  is  no  statute  that  has  any  reference  to  the  matter. 

The  damages  given  by  statutes  are  where  the  action  is  against  such  as 
come  in  under  wrong-doers  only,  or  where  a  specific  thing  is  to  be 
recovered. 

It  is  agreeable  to  the  principles  of  the  common  law,  that  wherever  a 
daty  has  incurred,  pending  the  writ,  for  which  no  satisfaction  can  be  had 
by  a  new  suit,  such  duty  shall  be  included  in  the  judgment  to  be  given 
upon  the  action  already  depending. 

Of  this  there  are  many  instances.  In  a  writ  of  account,  the  first  judg- 
ment is,  ''quod  computet;*^  and  on  such  account,  all  ^articles  of  r« 70^-1 
account,  though  incurred  since  the  writ,  shall  be  included,  and  *-  •' 
the  whole  brought  down  to  the  time  when  the  auditors  make  an  end  of 
their  account.  So  in  the  ancient  writ  of  annuity,  intermediate  sums 
grown  due  pending  the  action  shall  be  included  in  the  judgment,  because 
a  new  action  cannot  be  brought  for  them. 

On  the  Statute  of  Gloucester,  6  Ed.  I.,  (whereby  damages  are  given 
in  real  actions,  on  a  writ  of  entry  to  recover  the  specific  lands ;)  that 
statute  gives  damages  generally,  without  saying  till  what  time ;  yet  the 
construction  upon  it  has  been,  <'  that  they  shall  compute  all  the  damages 
that  have  arisen,  pendente  brevi." 

When  a  new  action  may  be  brought,  and  a  satisfaction  obtained  there- 
upon, for  any  duties  or  demands  which  have  arisen  since  the  commence- 
ment of  the  depending  suit,  that  duty  or  demand  shall  not  be  included 
in  the  judgment  upon  the  former  action.  As  in  covenant  for  non-pay- 
ment of  rent,  or  of  an  annuity  payable  at  different  times,  you  may  bring 
a  new  action  toties  quotiesj  as  often  as  the  respective  sums  become 
due  and  payable.  So  in  trespass,  and  in  tort ;  new  actions  may  be 
brought,  as  often  as  new  injuries  and  wrongs  are  repeated :  and  therefore 
damages  shall  be  assessed  only  up  to  the  time  of  the  wrong  complained  of. 

But  where  a  man  brings  an  action  of  assumpsit,  for  principal  and 
interest,  upon  a  contract  obliging  the  defendant  to  pay  such  principal 
money  with  interest  from  such  a  time ;  he  complains  of  the  non-payment 
of  both :  the  interest  is  an  accessary  to  the  principal ;  and  he  cannot  bring 
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a  new  action  for  any  interest  grown  due  between  the  oommenoement  of 
his  action  and  the  judgment  in  it. 

Here  the  plaintiff  cannot  bring  a  new  action  for  the  interest ;  for  he 
has  already  had  a  satisfaction  upon  the  defendant's  promise. 

The  Court  of  Chancery  has,  in  cases  of  this  kind,  often  a  concarrent 
jnrisdiction  within  the  courts  of  common  law,  on  account  of  assets;  (not 
an  extraordinary,  but  an  ordinary  jurisdiction,  by  reason  of  the  fund.) 
And  it  seems  absurd,  that  two  courts  of  justice  who  have  concurrent 
jurisdiction,  should  go  by  different  rules  :  they  ought  to  act  uniformly, 
as  far  as  may  be.  The  Court  of  Chancery  follows  the  Ecclesiastical  Court, 
r*78^1  ^^  *ca8e8  where  they  have  concurrent  jurisdiction.  Now  in  Chan- 
L  J  eery,  interest  is  computed  even  up  to  the  day  when  it  is  con* 
jectured  or  agreed  that  the  master's  report  will  be  confirmed,  (though  a 
a  future  day,)  which  they  fix  according  to  probable  conjecture.  I  don't 
know  of  any  court,  in  any  country,  and  (I  have  looked  into  the  matter,) 
which  don't  carry  interest  down  to  the  time  of  the  last  act  by  which  the 
sum  is  liquidated. 

Why  then  may  not  juries  compute  interest  to  the  time  of  the  verdict, 
or  even  till  the  end  of  four  days  within  the  next  term ;  before  which  time 
the  plaintiff  cannot  sign  his  judgment  J 

I  think  I  can  see  how  this  mistake  has  happened :  I  dare  say  that 
associates  have  not  distinguished  between  this  species  of  action  (it  being 
called  an  action  of  trespass  on  the  case)  and  common  actions  of  trespass ; 
such  as  actions  for  assaults,  batteries,  false  imprisonment,  &c. 

Carrying  down  the  interest  does  a  plaintiff  complete  justice.  It  is 
agreeable  to  the  principles  of  the  common  law,  and  interferes  with  no 
Statute.  It  takes  from  defendants  the  temptation  to  make  use  of  all  the 
unjust  dilatorics  of  chicane.  For  if  interest  is  to  stop  at  the  commence- 
ment of  the  suit,  where  the  sum  is  large,  the  defendant  may  gain  by  pro- 
tracting the  cause  in  the  most  expensive  and  vexatious  manner ;  and  the 
more  the  plaintiff  is  injured,  the  less  he  will  be  relieved. 

Here  the  jury  having  left  the  matter  quite  open  to  us,  we  can  bring 
the  interest  down  to  the  time  of  the  liquidation  and  ascertainment  of  the 
sum  reaUy  due  from  the  defendant  to  the  plaintiff;  which  is  the  time  of 
giving  the  judgment.  And  the  sum  (a  trifle  indeed  in  this  case)  for 
which  the  judgment  is  to  be  entered  will  then  be  about  £375,  a  little 
more  or  less.     Therefore  let  judgment  be  entered  for  that  sum. 

EuLE. — That  « the postea  be  forthwith  delivered  to  the  plaintiff's  attor- 
ney ;  and  that  the  plaintiff  shall  be  at  liberty  to  enter  up  judgment  on 
the  verdict  obtained  in  this  cause :  but  it  is  further  ordered,  that  such 
judgment  shall  only  stand  security  to  the  plaintiff  for  the  sum  of  £375, 
parcel  of  the  sum  of  J6672,  (the  damages  assessed  by  the  jury,)  and  the 
plaintiff's  costs  to  be  taxed  by  Mr.  Owen." 
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*II POTTER  V.  BROWN.  [*786] 

May  4,  1804.— E.     5  East,  124. 

The  plaintiffs  declared  as  payees  of  a  bill  of  exohaDge  dawn  by  the 
defendant  at  Baltimore  in  America,  on  the  2d  of  September,  1801, 
directed  to  Anthony  Mangin  of  London,  whereby  the  defendant  requested 
A.  Mangin,  sixty  days  after  sight,  to  pay  to  the  plaintiffs,  or  order,  J61200 
sterling  for  value  received ;  which  bill  was  delivered  by  the  defendant  to 
the  plaintiffs.  The  plaintiffs  then  averred,  that  the  bill  was  on  the  23d 
of  December,  1801,  presented  by  them  for  acceptance  to  A.  Mangin,  who 
refused  to  accept  the  same ;  and  thereupon  they  caused  it  to  be  protested 
for  non-acceptance,  according  to  the  custom  of  merchants;  by  reason 
whereof  the  defendant  became  liable  to  pay  the  said  sum  upon  request ; 
and,  being  so  liable,  he  promised  to  pay  it. 

The  declaration  also  contained  the  common  money  counts,  to  which 
latter  the  defendant  pleaded  the  general  issue.  And  as  to  the  first  count 
be  pleaded,  that  by  a  certain  Act  of  the  Congress  of  the  United  States 
of  America,  of  the  2d  of  December,  1799,  entitled,  «  An  Act  to  establish  an 
uniform  system  of  bankruptcy  throughout  the  United  States,'^  it  was 
enacted,  that  after  the  1st  of  June,  1800,  if  any  merchant  or  other  per- 
son residing  within  the  United  States  actually  using  the  trade  of  mer- 
chandize, &c.,  by  baying  and  selling,  &c.,  should  do  certain  acts  (enume- 
rating them),  every  such  person  shall  be  deemed  a  bankrupt,  provided  the 
petition  for  the  commission  of  bankrupt  should  be  preferred  within  six 
months  after  the  act  of  bankruptcy  committed.  And  it  was  further 
enacted,  that  the  judge  of  the  District  Court  where  the  debtor  then  resided, 
or  usually  resided,  at  the  time  of  committing  the  act  of  bankruptcy, 
upon  petition  of  any  one  or  more  creditors,  &c.,  should  have  power 
to  appoint  commissioners  of  the  said  bankrupt,  upon  affidavit  of  the 
petitioning  creditor's  debt,  and  giving  bond  to  the  bankrupt  condi- 
tioned to  prove  it,  &c. ;  which  commissioners  should  have  power,  after 
they  had  declared  the  party  a  bankrupt,  to  take  into  their  possession 
all  his  estates  real  and  personal,  &c.,  in  law,  equity,  &c.,  till  assignees 
should  be  appointed;  and  should  give  due  notice  of  the  bankruptcy, 
^and  appoint  a  place  for  the  creditors  to  meet  and  choose  assig-  r^*jo*j-% 
Bees;  at  which  meeting  the  commissioners  should  admit  the  ^  -^ 
creditors  to  prove  their  debts  ;  and  when  any  creditor  should  reside 
at  a  distance,  should  allow  the  debt  of  such  creditor  to  be  proved, 
by  oath  or  affirmation,  made  before  some  competent  authority  and 
duly  certified;  and  should  admit  any  person,  duly  authorized  by  let« 
ter  of  attorney  from  such  creditor,  to  vote  in  the  choice  of  the  assig- 
nees; and  should  assign  all  the  bankrupt's  estate  and  effects,  with 
all  muniments,  &o.,  to  the  assignees,  &c.  It  then  contained  provi- 
sions for  the  surrender  and  examination  of  the  bankrupt,  who  was  re- 
quired to  execute,  in  due  form,  such  assignment  of  his  estate  and 
effects  as  should  be  directed  by  the  commissioners,  to  vest  the  same 
in  the  assignees,  their  heirS;  executors,  &o.;  in  trust  for  the  use  of  all 

June,  1864.— 35 


542  ROSS    ON    OOMMSBOIAL    LAW. 

and  every  tbe  creditors  who  should  prove  their  debts,  &c.  That  in  case 
any  such  bankrupt  should  afterwards  be  arrested,  or  impleaded,  for  or  on 
account  of  any  of  the  said  debts,  he  might  appear  without  bail,  and  plead 
the  general  issue,  and  give  that  act  and  the  special  matter  in  evidence  ; 
and  the  certificate  of  such  bankrupt  conforming,  and  the  allowance  thereof 
according  to  the  directions  of  that  act,  should  be  allowed  to  be  sufficient 
evidence,  prima  facie,  of  the  party's  being  a  bankrupt  within  the  mean- 
ing of  that  act,  and  of  the  commission,  &o. ;  and  a  verdict  should  there- 
upon pass  for  the  defendant,  unless  the  plaintiff  should  prove  that  the 
certificate  was  obtained  unfairly,  and  by  fraud.  It  then  set  forth  various 
regulations  against  fraud ;  and  enacted,  that  "  every  such  bankrupt  should 
be  discharged  from  all  debts  by  him  due,  or  owing  at  the  time  he  became 
bankrupt;  and  all  which  were  or  might  have  been  proved  under  the  said 
commission/'  And  it  was  further  enacted,  that  every  person  who  should 
have,  bona  fide,  given  credit  to,  or  taken  securities,  payable  at  future 
days,  from  persons  who  were,  or  should  become  bankrupts,  not  due  at 
the  time  such  persons  becoming  bankrupts,  should  be  admitted  to  prove 
their  debts  and  contracts,  as  if  they  were  payable  presently. 

The  defendant  then  averred,  that  on  the  22d  of  February,  1802,  while 
that  act  was  in  force,  he  was  a  merchant  residing  at  Baltimore,  within 
r^joQ-i  ^^^  United  States  of  America,  and  actually  ^using  there  the  trade 
L  -I  of  merchandise  by  buying  and  selling,  and  that  he  so  residing 
and  exercising  trade,  &c.,  became  indebted  to  one  W.  E.  in  1000  dollars, 
&c. ;  and  that  after  the  cause  of  action  in  the  first  count  mentioned  ac- 
crued to  the  plaintiffis,  (the  said  debt  to  W.  E.  being  then  due,)  the  de- 
fendant became  a  bankrupt  within  the  meaning  of  the  said  act.  And  so 
the  plea  proceeded  to  state  the  issuing  of  the  commission  of  bankrupt 
against  him  on  the  petition  of  W.  E.,  in  the  manner  prescribed  by  the 
act ;  that  the  commissioners  possessed  themselves  of  all  the  defendant's 
estate  and  effects,  and  issued  the  notice  required  to  the  bankrupt  to  sur- 
render himself,  and  to  the  creditors  to  come  in  and  prove  their  debts; 
that  the  defendant  did  surrender  and  conform  himself  to  the  act ;  that 
he  was  declared  a  bankrupt  after  the  1st  of  June,  1800,  and  before  the 
suing  out  of  the  commission ;  that  the  creditors  were  by  due  notice  re- 
quired to  prove  their  debts,  and  to  assent  or  dissent  from  his  certificate; 
that  his  certificate  was  afterwards  signed  by  full  two-thirds  of  the  credi- 
tors in  number  and  value,  for  the  purpose  of  his  being  discharged  from 
his  debts,  in  pursuance  of  the  act ;  and  that  that  certificate  was  duly 
allowed  by  the  judge  of  the  district. 

The  defendant  then  averred,  that  after  the  making  of  the  contract 
after-mentioned,  in  pursuance  of  which  the  bill  of  exchange  in  the  first 
count  mentioned  was  drawn,  and  also  before,  at,  and  after  the  time  of  the 
defendant's  drawing  that  bill,  and  receiving  the  consideration  after- 
mentioned  for  the  same,  the  plaintiffs  were  merchants  carrying  on  trade 
in  co-partnership  as  well  in  the  United  States  of  America,  to  wit,  at  Bal- 
timore aforesaid,  as  in  England,  and  having  a  house  of  trade  in  the  U.  S., 
to  wit,  at  Baltimore  aforesaid,  where  one  of  the  plaintiffs  (W«  Page)  then 
lesided ;  and  they  so  carrying  on  trade,  and  having  a  house  of  trade  in 
the  U.  S.;  and  one  of  them  so  residing  there  as  aforesaid,  they,  before 
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the  defendant  became  a  bankrapt,  viz.,  on  2d  September,  1801^  at  Bal* 
timore,  in  the  said  U.  S.,  contracted  with  the  defendant  to  purchase  of 
him  such  bill  of  exchange  as  in  that  count  is  mentioned,  and  then  and 
there  delivered  to  him  in  payment,  and  as  a  consideration  for  the  same, 
divers  promissory  notes  then  and  there  in  the  said  U.  S.  made  by  one 
R.  D. ;  and  thereupon,  before  the  defendant  ^became  a  bankrupt,  p^ic^op-i 
viz.,  on  2d  September,  1801,  at  Baltimore,  in  the  said  U.  S.,  in  L  '  J 
pursuance  of  the  last-mentioned  contract,  and  in  consideration  of  the 
aforesaid  promissory  notes  so  to  him  delivered  as  aforesaid,  the  defendant 
made  and  drew  the  said  bill  of  exchange  in  the  first  count  mentioned, 
and  delivered  the  same  to  the  plaintiffs ;  and  ''  that  the  said  debt  by  the 
first  count  attempted  to  be  recovered  did  not,  nor  did  any  part  thereof 
accrue  in  this  realm  or  elsewhere  than  in  the  said  U.  S.  in  auy  other  or 
different  manner  than  this;*'  that  the  said  bill  of  exchange  being  drawn 
in  the  U.  S.  as  aforesaid,  was  drawn  upon  a  person  in  this  realm,  and 
was  presented  for  acceptance  in  this  realm,  and  was  refused  acceptance 
in  this  realm,  viz.,  at  London,  &o.  And  the  defendant  further  averred, 
that  the  said  bill  was  presented  for  and  refused  acceptance,  as  in  the  said 
count  mentioned,  and  the  said  sum  in  the  said  bill  mentioned,  became 
and  was  due  and  owiug  as  aforesaid  before  the  date  or  suing  forth  of  the 
commission  against  the  defendant,  and  before  he  became  bankrupt  as 
aforesaid ;  and  that  after  the  same  sum  so  became  due,  and  after  the  date 
and  suing  forth  of  the  commission,  and  while  the  same  was  in  prosecu- 
tion, and  before  the  commencement  of  this  action,  viz.,  on  Sd  of  March, 
1801,  at  Baltimore,  in  the  said  U.  S.,  the  plaintiffs  proved  under  the 
said  commission  as  creditors  of  the  defendant,  taking  the  benefit  of  the 
said  commission,  the  contents  of  the  said  bill  of  exchange,  as  a  debt  to 
them,  and  then  due,  and  owing  from  the  defendant,  they  then  and  there 
being  as  such  creditors  entitled  to  prove  the  same  as  aforesaid,  and  to  take 
the  benefit  of  the  said  commission  as  aforesaid,  to  wit,  at,  &c.,  concluding 
with  a  verification.  To  this  there  was  a  general  demurrer  and  joinder. 
T,  Carr^  in  support  of  the  demurrer. — A  certificate  obtained  by  a 
bankrupt  abroad  under  a  commission  issued  by  authority  of  the  law  of 
that  country,  cannot  be  pleaded  in  bar  to  an  action  here  for  a  cause  of 
action  arising  in  this  country ;  for  the  law  of  a  foreign  State  cannot  bind 
the  subjects  of  this  country,  nor  abrogate  a  contract  arising  here.  If  in- 
deed the  cause  of  action  must  be  taken  to  have  arisen  in  America,  where 
the  defendant  obtained  his  certificate,  the  case  cannot  be  distinguished 
*from  Ballantine  v.  Golding,  Co.  Bankt.  L.  515,  the  doctrine  of  r^^jqri-t 
which  has  been  lately  recognized  in  Smith  v.  Buchanan,  1  East,  L  J 
6 ;  but  if  it  arose  here,  the  last-mentioned  case  is  an  authority  in  point 
that  the  foreign  certificate  is  no  bar ;  and  the  same  principle  is  estab- 
lished in  the  case  of  FoUiott  v.  Ogen,  1  H,  Blac.  123.  Now,  1st,  The 
immediate  cause  of  action  arose  in  this  country;  for  the  cause  of  action 
is  the  assumpsit  raised  by  law  upon  the  legal  liability  of  the  defendant 
to  pay  the  amount  of  the  bill  drawn  by  him,  in  consequence  of  the  dis« 
honour  of  the  bill,  which  was  in  Eogland.  This  is  a  right  of  action  col- 
lateral to  the  bill  itself,  and  did  not  exist  in  America  before  the  non- 
acceptance  of  the  bill,  but  arose  on  the  dishonour  of  the  bill,  for  which 
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the  drawer  is  SBable  immediately,  without  waiting  for  the  time  the  bill 
had  to  run.  Bright  y.  Furrier,  Bull  N.  P.,  269,  Milford  v.  Mayor, 
Doug.  54,  and  Ballingalls  y.  Gloster,  3  East,  481.  2dly,  This,  being  a 
simple  contract  debt,  follows  the  person  of  the  creditor,  and  not  of  the 
debtor.  But,  3dly,  Supposing  the  right  of  action  to  be  founded  on  the 
bill,  yet  that  being  a  negotiable  instrument  in  its  nature,  and,  as  it  were, 
a  yisible  chose  in  action,  and  being  addressed  for  acceptance  to  a  person 
in  England,  it  may  be  said  to  haye  transferred  the  original  debt  in  a 
peculiar  manner  from  America  to  England,  as  if  the  contract  had  been 
originally  made  here :  it  was  a  contract  by  the  drawer  to  pay  the  holder 
a  sum  of  money  in  this  country.  Then  the  promise  and  the  breach  of  it 
may  both  be  said  to  haye  happened  here,  and  out  of  the  jurisdiction  of 
the  U.  S.  In  Burrows  y.  Jemino,  2  Stra.  733,  the  acceptance  (on  which 
the  plaintiff  was  sued  here)  was  at  Leghorn,  in  which  country  he  had 
obtained  his  discharge  ;  and  in  Ballantine  y.  Oolding,  Co.  Bankt.  L.  347, 
the  bill  was  drawn  in  Ireland,  and  payable  by  the  defendants  who  resided 
there,  where  the  discharge  was.  But  in  Bobinson  y.  Bland,  2  Burr. 
1077,  where  a  bill  of  exchange  was  drawn  by  Sir  J.  Bland  at  Paris  upon 
himself  in  England,  (which  bill  being  drawn  for  money  won  at  play,  was 
on  that  ground  holden  to  be  yoid,)  Lord  Mansfield  said,  "  The  law  of  the 
place  can  neyer  be  the  rule  where  the  transaction  is  entered  into  with  an 
express  yiew  to  the  law  of  another  country.  Here  the  payment  is  to  be 
r*7Q1 1  *™^^^  ^^  England ;  it  is  an  English  security,  and  so  intended 
L  J  by  the  parties."  And  the  other  Judges  spoke  to  the  same  effect. 
The  same  rule  will  apply  to  this  case^  the  plaintiff  looked  to  English 
security,  and  required  his  debt  to  be  made  payable  here.  (The  Court 
haying  expressed  a  clear  opinion  against  him  on  this  point,  the  other 
points  were  not  urged.) 

Jervis,  contra,  was  stopped  by  the  Court. 

Lord  Ellenbobouqh,  C.  J. — The  rule  was  well  laid  down  by  Lord 
Mansfield  in  Ballantine  y.  Golding,  that  what  is  a  discharge  of  a  debt  in 
the  country  where  it  was  contracted,  is  a  discharge  of  it  eyerywhere. 
And  that  principle  was  recognised  in  Hunter  y.  Potts,  4  T.  R.  182. 
Now  this  debt  arose  out  of  a  contract  in  America.  The  debt  was  incurred 
there,  for  which  the  bill  was  giyen.  The  bill  was  drawn  in  America 
upon  a  person  in  England :  but  not  haying  been  accepted,  the  parties 
stood  on  their  original  rights,  upon  a  contract  made  in  America,  for 
which  a  security  was  there  agreed  to  be  taken,  upon  the  faith  indeed 
that  it  would  be  accepted  and  paid  in  England,  but  of  which  there  has 
been  no  performance :  no  English  Act  has  been  done  to  alter  the  situa- 
tion of  the  parties;  eyen  the  notice  of  the  non -performance,  which  is  one 
of  the  circumstances  on  which  the  implied  assumpsit  is  founded,  must 
haye  been  giyen  in  America,  where  the  parties  are  stated  to  haye  resided 
when  the  bill  was  giyen,  and  when  the  bankruptcy  happened,  and  nothing 
appearing  to  show  that  they  eyer  changed  their  residence.  Then  if  the 
bankruptcy  and  certificate  would  haye  been  a  discharge  of  the  debt  in 
America,  which  it  clearly  would,  it  must,  by  the  comity  of  the  law  of 
nations,  recognised  in  the  cases  I  have  mentioned,  be  the  same  here.  It 
is  in  eyery  day's  experience  to  recognise  the  laws  of  foreign  countries  as 
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bindiDg  on  personal  property;  as  in  the  sale  of  ships  condemned  as  prize 
bj  the  sentences  of  foreign  courts;  the  succession  to  personal  property 
by  will  or  intestacy  of  the  subjects  of  foreign  countries.  We  always 
import  together  with  their  persons  the  existing  relations  of  foreigners  as 
between  themselves^  according  to  the  laws  of  their  respective  countries ; 
except  indeed  where  those  laws  clash  with  the  rights  of  our  own  subjects 
here,  and  one  or  other  of  the  laws  must  necessarily  *give  way,  1-^7091 
in  which  case  our  own  is  entitled  to  the  preference.  This  having  L  J 
been  long  settled  in  principle,  and  laid  up  amongst  our  acknowledged 
rules  of  jurisprudence,  it  is  needless  to  discuss  it  any  further^ 

LAwaENOE,  J. — The  question  is,  Whether  the  facts  on  which  the 
plaintiff  raises  the  implied  promise  did  not  occur  in  America?  Now, 
when  the  plaintiff  agreed  to  take  the  bill  in  question,  drawn  by  the  de- 
fendant in  America  upon  a  person  in  England,  the  promise  was  in  effect 
this,  to  pay  the  money  in  America  if  it  were  not  paid  here.  Then  the 
bill  having  been  refused  acceptance  here,  the  implied  promise  to  pay  the 
money  arose  in  America,  and  consequently  the  defendant's  certificate  is 
a  bar  to  the  demand. 

The  other  Judges  concurring,  Judgment  for  the  defendant. 


A  PROMISSORY  NOTE  PAYABLE  TO  BEARER,  MADE  IN  ENGLAND,  18 
TRANSFERABLE  BY  DELIVERY  IN  A  FOREIGN  COUNTRY,  ALTHOUGH 
BY  THE  LAW  OF  THE  COUNTRY  WHERE  THE  DELIVERY  TAKES  PLACE 
MERE  DELIVERY  DOES  NOT  OPERATE  AS  A  TRANSFER  OF  THE  NOTE. 

DE    LA    CHAUMETTE    v.    THE    BANK    OF 
ENGLAND. 

Hilary  Tenn,  1829.— E.    9  B.  &  C.  208.    Eng.  Com.  Law  Reps.  vol.  IT,  and  May 
6,  1831.     2  B.  &  Ad.  385.    Eng.  Com.  Law  Reps.  voL  22. 

Trover  for  a  bank  note.  Plea,  not  guilty.  At  the  trial  before  Lord 
Tenterden,  C.  J.,  at  the  London  sittings  after  Michaelmas  Term,  the 
plaintiff  rested  his  case  on  the  following  facts,  which  were  admitted : — 

The  plaintiff,  on  the  29th  of  May,  1827,  being  possessed  of  a  promis- 
sory note  made  by  the  defendants,  dated  the  16th  of  February,  1826, 
No.  4856,  for  £500,  payable  to  bearer,  caused  the  same  to  be  presented 
for  payment  at  the  Bank  of  England,  and  the  defendants  detained  the 
same,  on  the  alleged  ground  that  the  note  had  been  stolen  sometime 
before  from  a  gentleman  *named  Haselton,  and  refused  to  deliver  r^f^Qon 
the  note  to  the  plaintiff,  although  demanded,  or  to  pay  him  the  ^  -I 
amount  thereof.  On  the  part  of  the  defendants  it  was  proved  that  Hasel- 
ton, on  or  about  the  28th  February,  1826,  being  possessed  of  the  pro- 
missory note  above  mentioned,  about  twelve  o'clock  of  the  night  of  the 
same  day,  the  same  note  was  stolen  from  him.  The  defendants  further 
proved  that  the  plaintiff  had  represented  that  he  had  received  the  follow- 
ing letter,  which  he  sent  to  them  as  a  letter  received  by  him  from  his 
principals,  Odier  and  Co.,  dated  Paris,  Jnlt  21, 1827;— "We  should 
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have  liked  to  trace  the  sales  of  the  stolen  £500  note  to  their  source,  but 
unfortunately  our  endeavours  have  not  been  very  successfuli  and  we 
doubt  whether  Mr.  Haselton  will  be  able  to  discover  the  thief;  we  offer 
him,  however,  our  best  services,  and  will,  if  he  chooses  to  pay  the  ex- 
penses, take  any  steps  that  may  appear  desirable  to  him.  Our  seller  is 
a  Mr.  Emerique,  a  bullion  dealer,  who  has  signed  his  name  on  the  back 
of  the  note;  his  seller  is  a  Mr.  Duval,  another  bullion  dealer,  residing 
in  the  Passage  du  Panorama,  who  says  he  bought  the  note  of  an  English 
gentleman,  whose  name  and  address  he  does  not  know;  the  latter  adds, 
that  being  well  acquainted  with  bank  notes,  when  he  buys  them  he 
merely  ascertains  their  genuineness,  which,  though  a  vague  mode  of 
dealing,  is  a  very  current  one  amongst  our  bullion  men,  as  the  addresses 
which  are  given  are  generally  false,  and  other  precaution  cannot  well  be 
taken.  If  the  loser  should  wish  us  to  summon  Mr.  Duval  before  a  com* 
missary  of  the  police  we  will  do  so ;  we  do  not  believe  it  will  lead  to  a 
beneficial  result.''  In  order  to  prove  that  this  letter  was  a  translation 
of  a  letter  from  Odier  and  Co.,  sent  by  the  plaintiff  to  the  defendants, 
the  plaintiff's  clerk  was  called  as  a  witness  by  the  defendants;  he  proved 
that  the  plaintiff  was  a  merchant  in  extensive  business,  and  corresponded 
with  the  house  of  Odier  and  Co.,  at  Paris,  and  was  in  the  habit  of  receiv- 
ing from  them  and  other  houses  there  large  remittances  in  bills  of  ex- 
change and  bank  notes;  that  in  the  course  of  a  year  he  had  received 
remittances  from  Odier  and  Co.  alone  to  the  amount  of  J640,000;  that 
he  received  the  bank  note  in  question  on  the  28th  day  of  May,  being 
part  of  a  remittance  of  a  sum  of  j61,800;  and  that  at  the  time  when  he 
r*7Qii1  ^^  rocGi^^d  it  *Odier  and  Co.  owed  him  a  balance  of  jC1,700. 
L  J  That  balance,  however,  was  reduced  to  d8900  by  other  remit- 
tances before  he  had  notice  that  the  note  in  question  was  stopped  at  the 
bank.  The  course  of  business  between  the  plaintiff  and  Odier  and  Co. 
was  for  Odier  and  Co.  to  make  remittances  to  the  plaintiff  from  Paris  to 
London,  and  for  the  plaintiff  to  remit  to  them  from  London  and  Pans, 
and  so  take  advantage  of  the  exchange;  and  they  divided  between  them 
the  profits  at  the  end  of  the  year.  Each  party  was,  however,  answer- 
able for  the  paper  transmitted  to  the  other.  It  further  appeared  that 
Bank  of  England  notes  to  the  amount  of  £500  were  commonly  bought 
and  sold  at  Paris  by  money-changers,  and  that  when  a  money-changer 
sold  a  bill  of  exchange  or  a  note  to  a  banker  or  merchant,  he  put  his 
name  upon  the  bill,  and  warranted  the  payment  of  it;  and  in  case  of  a 
note,  he  guaranteed  on  a  separate  paper^  called  a  val,  that  the  note  was 
genuine. 

Upon  this  evidence  it  was  contended  by  the  defendant's  counsel,  that 
although  Odier  and  Co.  were  indebted  to  the  plaintiff  at  the  time  when 
he  received  the  note,  yet  as  he  had  not  given  them  any  further  credit  on 
the  faith  of  the  note  before  he  had  notice  that  it  had  been  stopped  at  the 
bank,  he  must  be  considered  as  having  received  it  as  their  agent,  and 
that  he  could  recover  on  their  title  only;  and  they  cited  Solomons  v.  The 
Bank  of  England,  18  East,  135;  and,  secondly,  assuming  that  to  be  so, 
it  was  incumbent  on  the  plaintiff  to  show  that  Odier  and  Go.  gave  full 
value  for  the  bill;  thirdly,  that  as  promissory  notes  were  transferable^ 


BILLS    OF    EXOHANGS.  647 

not  by  the  custom  of  merchants,  but  bj  the  3  &  4  Anne,  c.  9,  which 
placed  them  on  the  same  footing  as  inland  bills  of  exchange,  a  promis- 
sory note  made  in  this  country  was  not  assignable  in  France;  that  this 
note  must,  therefore,  be  considered  a  mere  chattel ;  and  that  being  so, 
and  having  been  felonioosly  stolen  from  Haselton^  the  property  in  it  re- 
mained in  him. 

Lord  Tenterden,  C.  J.,  said,  that  as  the  last  point  was  one  of  con- 
siderable importance,  he  would  give  no  opinion  upon  it,  but  would  reserve 
liberty  to  the  defendants  to  move  to  enter  a  nonsuit  if  there  should  be  a 
Terdict  for  the  plaintiff.  As  to  the  other  point,  he  was  of  opinion  that 
for  the  purposes  of  this  cause,  the  plaintiff  must  be  considered  identified 
with  *Odier  and  Co.,  and  that  unless  they  could  recover  he  could  rjni^qe-i 
not,  and  directed  the  jury  to  find  a  verdict  for  the  plaintiff,  if  ■-  J 
npon  the  evidence  they  were  of  opinion  that  Odier  and  Co.  obtained  the 
note  in  the  ordinary  course  of  business. 

A  verdict  having  been  found  for  the  plaintiff,  a  rule  nisi  had  been  ob- 
tained for  a  nonsuit,  upon  the  ground  that  Odier  and  Co.  had  acquired 
no  property  in  the  note  by  delivery,  or  for  a  new  trial,  on  the  ground 
that  the  plaintiff  ought  to  have  proved  that  Odier  and  Co.  gave  full  value 
for  it. 

Scarlett  and  Piatt  now  showed  cause. — ^The  plaintiff  received  the  note 
in  payment  of  a  debt  due  to  him  from  Odier  and  Co.  There  is  no  ground 
whatever  for  supposing  that  he  came  by  the  note  improperly.  A  party 
who  receives  in  discharge  of  a  debt  a  bill  or  note,  immediately  acquires  a 
property  in  it,  and  a  right  to  sue  upon  it.  If  there  had  been  no  debt 
due  from  Odier  and  Co.  to  the  plaintiff,  and  he  had  sued  as  their  agent, 
he  must  have  shown  that  they  gave  a  consideration  for  it.  In  Solomons 
T.  The  Bank  of  England,  it  did  not  appear  that  the  person  who  trans- 
mitted the  note  from  Holland  was  indebted  to  his  correspondent  in  Eng- 
land. But  assuming  that  the  plaintiff  is  identified  with  Odier  and  Co., 
and  can  recover  only  on  their  right,  there  is  no  ground  for  supposing  that 
the  latter  took  the  note  under  circumstances  which  ought  to  have  excited, 
in  the  mind  of  a  prudent  person,  any  suspicion  that  it  had  been  impro- 
perly obtained.  Odier  and  Co.  were  proved  to  be  respectable  merchants 
in  the  habit  of  transmitting  bank  notes  to  this  country.  Upon  being 
required  by  the  defendants  to  state  how  they  acquired  the  note,  they 
pointed  out  the  source  by  giving  the  name  and  address  of  the  person 
through  whose  hands  the  note  had  passed  to  them.  The  circumstances 
proved  not  only  throw  no  suspicion  on  Odier  and  Co.,  but,  on  the  con- 
trary, are  fair  evidence  that  they  took  it  in  the  ordinary  course  of  trade, 
and  the  jury  have  found  that  to  be  the  fact.  In  Solomons  v.  The  Bank 
of  England,  it  appeared  that  at  Middleburgh  a  £500  bank  note  was  rarely 
seen.  It  did  not  appear  that  the  person  who  transmitted  it  from  Middle- 
burgh had  given  anything  for  it.  The  only  account  given  by  the  party 
who  transmitted  it  was,  that  *he  received  it  in  payment  for  goods,  r^^no-i 
The  circumstances  proved  were  calculated  to  raise  suspicion  that  ^  J 
he  had  not  obtained  the  note  honestly,  or  in  the  usual  course  of  business. 
If  Odier  and  Co.  had  been  plaintiffs,  they  would  not  have  been  bound  to 
prove  more  than  haa  been  proved  in  this  case.  The  jury  have  found  that 
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they  took  the  note  in  the  usnal  way  in  which  such  instruments  are  trans- 
ferred, and  there  was  ample  evidence  to  support  that  finding. 

Bosanquety  Sergt.,  and  F.  Pollock,  contra. — ^The  plaintiff  is  identified 
with  Odier  and  Co.,  and  cannot  recover  unless  they  have  a  good  title  to 
the  note.  The  plaintiff  was  the  agent  of  Odier  and  Co.,  and  although 
they  were  indebted  to  him  at  the  time  when  the  note  was  remitted,  he 
did  not  advance  to  them  any  money  on  the  faith  of  this  note.  The  effect 
of  the  argument  on  the  other  side,  if  it  prevailed,  would  be,  that  anj 
person,  who,  in  a  foreign  country,  may  have  possessed  himself  of  a  bank 
note  under  circumstances  which  would  prevent  his  recovering  upon  it, 
may,  by  remitting  it  to  a  creditor  in  this  country,  enable  the  latter  to 
maintain  an  action  upon  it.  In  Solomons  v.  The  Bank  of  England,  it 
did  not  appear  whether  there  was  an  antecedent  debt  due  to  the  plaintiff 
from  his  correspondents  at  Middleburgh.  It  is  stated,  indeed,  by  Lord 
Kenyon,  that  it  did  not  appear  that  the  plaintiff  had  given  any  consider- 
ation for  it.  Solomons  received  it  as  thdv^gent  of  Henriquez  and  Co.  of 
Middleburgh,  and  his  right  to  recover  was  considered  to  depend  upon 
their  right.  This  case  is  precisely  the  same.  The  plaintiff  is  the  agent 
in  England  of  Odier  and  Co.,  and  they  are  the  agents  in  France  of  the 
plaintiff.  They  assist  each  other  in  carrying  on  money  transactions,  and 
at  the  end  of  the  year  divide  the  profits,  but  each  is  answerable  for  the 
paper  transmitted  to  the  other.  Then,  what  was  the  conduct  of  Odier 
and  Co.  ?  It  does  not  appear,  from  their  own  statement,  that  they  gave 
the  full  value  for  it^  and  if  they  gave  less  than  the  full  value,  that  cir- 
cumstance would  raise  a  strong  presumption  that  they  obtained  it  impro- 
perly. They  state  that  they  bought  it  of  Emerique,  and  that  he  bought 
it  of  Duval;  but  it  is  clear,  according  to  their  own  statement,  that  Duval 
r*7Q71  ^  ^^  under  'circumstances  which,  if  the  transaction  had  taken 
^  -I  place  in  this  country,  would  have  prevented  him  from  acquiring 
any  property  in  it.  Gill  v.  Cubitt,  3  B.  &  C.  406 ;  Down  v.  Hailing,  4 
B.  &  C.  330 ;  for  he  merely  ascertained  the  genuineness  of  the  note,  and 
did  not  require  the  name  of  the  person  from  whom  he  received  it.  If 
the  instrument,  therefore,  is  to  be  considered  as  one  in  which  the  property 
passes  by  delivery,  Duval  could  not  have  recovered  upon  it;  but  here  the 
note  was  not  transferred  to  Odier  and  Co.  by  way  of  payment  in  the  ordi- 
nary  course  of  business,  but  as  a  subject-matter  of  sale,  and  having 
acquired  it  by  purchase,  they  have  no  right  to  treat  it  as  an  instrument 
transferable  by  delivery.  If  it  came  to  them  merely  by  purchase,  it  must 
be  subject  to  all  the  principles  which  govern  matters  of  sale.  Here  they 
seek  to  recover  the  instrument  itself,  the  very  paper  in  which  they  have 
acquired  an  interest  by  sale  or  transfer,  and  they  ought,  therefore,  to  have 
shown  that  they  gave  full  value  for  it.  But,  thirdly,  this  case  is  not  to 
be  considered  in  the  same  light  as  if  the  note  had  been  taken  by  Odier 
and  Co.  in  the  ordinary  course  of  payment  in  this  country.  For  though 
such  a  note,  payable  to  bearer,  generally  speaking,  passes  by  delivery  to 
the  person  who  takes  it,  it  is  a  mere  promissory  note,  and  not  transfcnu 
ble,  like  a  bill  of  exchange,  by  the  custom  of  merchants,  but  by  the  Stat- 
ute 3  and  4  Anne,  o.  9,  which  makes  a  note  in  writing,  signed  by  the 
party  who  makes  the  same,  whereby  such  party  promises  to  pay  to  any 
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Other  person  or  his  order  any  sum  of  monej^  assignable  or  indorsable 
over  in  the  same  manner  as  inland  bills  of  exchange  are,  according  to  the 
custom  of  merchants.  That  Statute  made  a  promissory  note  transferable 
by  indorsement  in  England ;  bat  in  France,  a  promissory  note  majle  in 
England  must  still  be  considered  a  mere  chattel.  ' 

[Lord  Tentebden,  C.  J. — Before  the  Statute  of  Anne,  a  promissory 
note  was  not  tranf>ferable  in  England  by  indorsement :  but,  by  the  law  of 
France  and  other  countries,  is  such  an  instrument  transferable  by  indorse- 
ment ?  and  if  so,  is  it  by  the  law  of  merchants  or  by  positive  enact- 
ment f] 

It  appears  from  Pothier  Traite  du  contrat  de  Change,  that  bills  of  ex- 
change are  not  transferable  in  France  by  the  law  of  merchants,  r^^qo-t 
but  by  a  particular  ordonnance ;  and  it  does  not  appear  that  there  L  J 
is  any  distinction  between  a  bill  of  exchange  and  a  promissory  note  in 
that  respect.  In  Carr  v.  Shaw,  cited  in  Bayley  on  Bills,  22,  in  an  action 
on  a  promissory  note  made  at  Philadelphia,  the  first  count  of  the  declara- 
tion stated  that  the  defendant  at  Philadelphia,  in  parts  beyond  the  seas, 
to  wit,  at  London,  &c.,  according  to  the  form  of  the  Statute,  &o.,  made 
his  note  in  writing,  &c.  There  were  also  the  common  money  counts. 
The  defendant  demurred  specially  to  the  first  count,  and  pleaded  the 
general  issue  to  the  others.  On  the  demurrer,  the  Court  intimated  a 
strong  opinion  that  the  Statute  did  not  apply  to  foreign  notes,  and  advised 
the  plaintiff  to  amend.  Milne  v.  Graham,  1  B.  &  C,  192 ;  Bentley  t. 
Northouse,  1  M.  &  M.,  66.  Then  if  the  instrument  in  question  be  not 
a  promissory  note  transferable  by  delivery,  it  is  like  a  parchment  or  pa* 
per,  valuable  as  a  security;  it  is  a  mere  chattel,  and  where  a  chattel  has 
been  obtained  by  fraud  or  felony,  the  property  in  it  does  not  pass,  but 
remains  in  the  original  proprietor.  If  that  be  so,  the  property  in  this 
note  remains  in  Mr.  Haselton,  from  whom  it  was  feloniously  stolen^  and 
Odier  and  Co.  haye  no  interest  therein. 

Lord  Tenterden,  C.  J. — We  are  of  opinion  that  the  rule  for  a  new 
trial  must  be  made  absolute.  We  think  the  plaintiff  stands  in  the  same 
situation  as  Odier  and  Co.,  who  sent  the  note  to  him.  They  were  mutu- 
ally agents  for  each  other.  De  la  Chaumette  was  the  agent  in  England 
of  Odier  and  Co.,  and  they  were  the  agents  in  France  of  the  plaintiff. 
It  appeared,  that  at  the  time  when  the  note  was  remitted  to  the  plaintiff, 
the  balance  as  between  him  and  Odier  and  Co.  was  £1700  in  favour  of  the 
plaintiff.  But  he  did  not,  in  consoquence  of  having  received  the  note, 
make  any  further  advance,  or  give  any  further  credit  to  Odier  and  Co. 
than  he  would  have  done  if  the  note  had  not  been  transmitted.  Unless, 
therefore,  we  were  to  lay  down  a  rule  that  a  party  who  holds  a  note,  how- 
ever obtained,  may,  by  merely  remitting  it  to  a  person  to  whom  he  is 
indebted,  enable  him  to  sue,  we  must  say  that  the  plaintiff  must  be  con- 
sidered as  representing  Odier  and  Co. ;  and  that  if  he  can  recover  at  all,  it 
must  be  upon  their  right.  Then  *that  brings  it  to  the  question,  ^4^700-1 
Whether  Odier  and  Co.  could  recover  ?  and  that  appears  to  involve  L  -< 
two  points :  first.  Whether  Odier  and  Co.  gave  such  value  for  the  note  as  to 
exempt  them  from  any  reasonable  ground  of  suspicion  of  any  knowledge 
that  it  had  been  improperly  obtained.    That  is  a  question  of  fact.    What 
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the  effect  of  that  fact  may  be  (if  it  be  proyed)  we  are  not  called  upon  now 
to  decide.  If  a  note  of  this  description  is  not  transferable  abroad  it  may 
be  (I  do  not  saj  it  is)  the  law  that  the  person  who  takes  it,  although  the 
transaction  be  clearly  bona  fide,  cannot  recover.  There  will  be  an  op* 
portunity  given  of  raising  that  question  upon  the  record.  If  the  cause 
goes  down  to  another  trial,  Odier  and  Go.  may  prove,  as  they  probably 
will,  that  they  gave  such  value  as  to  exempt  them  from  the  ground  of 
fiuspioion  of  any  knowledge  that  his  note  was  improperly  obtained ;  and 
in  order  that  they  may  be  enabled  to  give  that  evidence,  we  think  the 
cause  should  go  to  another  trial.  I  have  adverted  to  the  other  point  of 
law,  not  to  give  any  opinion  upon  it,  but  merely  saying  that  such  a 
point  may  be  made  :  and  if  it  should  be  made  by  the  defendants,  it  may 
be  raised  upon  the  record.  It  is  a  question  of  law  of  very  great  impor- 
tance, and  upon  which  I  should  be  exceedingly  unwilling  to  give  an  opin- 
ion without  hearing  the  question  very  fully  discussed,  and  giviug  it  very 
great  consideration.  On  the  one  hand,  we  are  to  take  care  that  we  do 
not  prevent  the  circulation  of  the  Bank  of  England  notes  in  foreign  coun- 
tries. It  would  be  very  inconvenient  to  merchants  and  travellers  if  we 
should  do  that.  But,  on  the  other  hand,  we  must  not  shut  our  eyes  against 
exbting  facts  that  come  to  our  knowledge.  It  has  how  become,  to  a 
certain  degree,  the  practice,  when  notes  to  a  large  amodnt  are  stolen,  to 
get  them  conveyed  abroad,  in  order  that  they  may  pass  there,  and  that 
the  persons  who  take  them  may  sue  upon  them  in  England.  We  think, 
upon  the  whole,  there  should  be  a  new  trial,  to  give  the  plaintiff  an 
opportunity  of  proving  that  Odier  and  Co.  gave  full  value  for  the  note, 
and  of  raising  upon  the  record  the  other  question.  Rule  absolute. 

r*8001  *'^*  *^®  second  trial  before  Lord  T£NTERDin,  C.  J.,  at  the 
L  J  London  sittings  after  Michaelmas  Term,  1829^  the  jury  found  a 
special  verdict,  setting  out  the  following  facts : — 

One  George  Haselton,  on  the  28th  of  February  1826,  was  lawfully 
possessed  of  the  bank-note  in  the  declaration  mentioned  ;  and  whilst  he 
was  so  possessed  thereof,  some  person  or  persons  to  the  jurors  unknown, 
on  the  day  and  year  last  aforesaid,  feloniously  stole,  took,  and  carried 
away  the  same  from  the  said  George  Haselton.  The  said  Bank  of  £ng. 
land  note  afterwards  was  in  the  hands  of  M.  Emerique,  a  money  changer 
of  respectability,  and  of  great  business  at  Paris,  in  the  kingdom  of  France. 
Messrs.  Odier  and  Co.,  bankers  at  Paris,  being  desirous  of  making  a 
remittance  of  English  money  from  Paris  to  the  plaintiff,  L.  A.  De  la 
Chaumette,  (who  then  resided  and  carried  on  the  trade  of  a  merchant  in 
London,  and  to  whom  Odier  and  Co.  were  then  indebted  in  respect  of 
transactions  in  business  between  them,  in  the  sum  of  £1700,)  afterwards, 
on  the  2l8t  day  of  May  1827,  purchased  from  the  said  M.  Emerique  for 
that  purpose,  among  other  English  money,  the  said  bank-note,  in  the 
usual  course  of  business,  and  for  a  valuable  consideration,  computed  at 
the  then  rate  of  exchange  between  Paris  and  London.  Odier  and  Co. 
afterwards,  on  the  22d  day  of  May  in  the  same  year,  in  the  regular 
course  of  business,  remitted,  on  the  general  account,  the  sum  of  £1008 
in  English  money  and  bank-notes  whereof  the  bank-note,  so  purchased 
MB  aforesaid;  was  one,  from  Paris  to  L.  A.  De  la  Chamutte,  then  being  in 
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London,  who  reeeived  into  possession  the  last-mentioned  Bank  of  Eng- 
land note,  and  retained  the  same  in  his  possession  from  thence  continnallj, 
until  and  at  the  time  of  the  conyersion  and  disposal  of  the  same,  here- 
after  mentioned.  At  the  respectiye  times  of  the  aforesaid  purchase  and 
remittance  it  was  the  practice  for  persons  trayelling  from  this  country 
into  France  to  take,  for  the  purpose  of  pajing  their  expenses,  bank-notes; 
and  for  persons  residing  or  domiciled  in  France  to  receiye  the  same  in 
payment.  At  the  respectiye  times  of  the  aforesaid  purchase  and  remit- 
tance, it  was  also  the  usual  practice  in  Paris  for  bankers  or  other  persons 
to  make  remittances  from  Paris  to  persons  residing  in  England,  in  Eng- 
lish money  and  bank-notes }  and  for  the  purpose  of  making  *sttch  r^eoni -i 
remittances,  to  purchase  of  the  money  changers  in  Paris  at  the  L  J 
rate  of  exchange  between  Paris  and  London  for  the  time  being,  English 
money  and  bank-notes.  After  the  bank-note  in  the  declaration  men- 
tioned had  been  so  remitted  as  aforesaid,  and  the  said  L.  A.  De  la  Chau- 
mette  had  thereupon  become  possessed  of  the  same  in  manner  aforesaid, 
the  said  goyernor  and  company,  at  the  request  and  instance  of  the 
eaid  Qeorge  Haselton,  oonyerted  and  disposed  of  the  same  to  their  own 
use. 

The  case  was  now  argued  by 

FhUl  for  the  Plaintiff — ^The  general  rule  as  to  a  bill  or  note  assigna- 
able  by  deliyery,  and  lost  by  theft  or  accident,  is,  that  the  thief  or  finder 
may  confer  a  title  by  transferring  it,  though  if  it  be  assignable  by  indorse- 
ment he  cannot ',  Miller  y.  Race,  1  Burr.  452 ;  Grant  y.  Yaughan,  3 
Burr.  1516;  Peacock  y.  Bhodes,  Doug.  611 :  and  the  transferree  has  a  good 
title  to  It,  proyided  it  came  into  his  possession  bon&  fide,  and  for  a  yalua- 
ble  consideration.  Here  it  is  found  that  Odier  and  Co.  took  the  promis- 
sory note  in  the  ordinary  course  of  transfer.  [Parks,  J. — It  is  not 
found  that  the  promissory  note  was  transferred  in  France.]  That  is  not 
disputed.    (He  was  then  stopped  by  the  Conrt.^ 

FoUettj  contra.-— The  rule  relied  upon  applies  to  negotiable  instru- 
ments. If  this  was  a  negotiable  instrument  in  France,  and  the  plaintiff 
gaye  yalue  for  it,  he  might  sue  on  it,  notwithstanding  the  fact  of  its  hay- 
ing been  stolen.  If  it  was  not  a  negotiable  instrument  there,  but  a  mere 
chattel  or  security,  like  a  bond  or  note  not  negotiable,  no  property  passed 
by  the  delivery,  but  it  remains  in  Haselton,  from  whom  it  was  stolen, 
because  the  property  in  such  a  chattel  is  not  altered,  except  by  sale  in 
market  oyert.  Now  a  promissory  note  is  not  negotiable  by  the  custom 
of  merchants,  but  was  made  so  in  this  country  by  the  Statute  8  &  4  Anne, 
c.  9.  The  question  here  is  not,  whether  that  Statute  applies  to  render 
notes  made  in  a  foreign  country  transferable  in  England  when  indorsed 
in  this  country,  as  in  Milne  y.  Graham,  1 B.  &  C.  192 ;  Bently  y.  Nort- 
house^  1  M.  &  M.  66 ;  but  whether  a  promissory  note  made  in  this  coun- 
try and  indorsed  or  deliyered  abroad  passes  by  such  •indorsement  r»oA2-i 
oy  deliyery.  Before  the  Statute  of  Anne,  a  promissory  note  was  L  J 
(mly  evidence  of  a  debt,  and  not  a  negotiable  security,  BuUer  y«  Cripps, 
6  Mod.  29.  It  was  not  transferable  by  indorsment  or  delivery.  The 
preamble  of  the  Statute  of  Anne  shows  that  that  was  the  state  of  the  law. 
Tl^at  Statute  makes  promissory  notes  negotiable  in  England^  in  the  same 
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manner  as  inland  bills  of  exchange.  It  therefore  makes  them  transfera* 
ble  bj  indorsement  in  England }  bat  in  France,  or  any  other  coantry,  a 
promissory  note  would  continue  what  it  was  before  the  Statute,  a  mere 
chattel.  In  Carr  v.  Shaw,  B.  R.  H.  39  Geo.  III.,  the  Court  intimated 
a  strong  opinion  that  the  Statute  did  not  apply  to  foreign  bills.  In  Milne 
V.  Grraham,  and  in  Bently  v.  Northouse,  a  foreign  note  was  held  to  be 
negotiable  in  England  by  indorsement,  because  the  Statute  made  all 
promissory  notes  transferable  in  England.  But  the  act  did  not,  and 
could  not,  make  them  transferable  in  a  foreign  country.  It  is  not  found 
what  the  law  of  France  is ;  and,  in  the  absence  of  proof  to  the  contrary, 
which  the  plaintiff  ought  to  have  given,  it  may  be  assumed  that  the  lav 
of  France  docs  not  authorize  the  transfer  of  a  promissory  note  by  indorse- 
ment or  delivery. 

Lord  Tenterden,  C.  J. — An  inland  bill  of  exchange  was  transferable 
here  before  the  Statute  of  Anne,  by  the  custom  of  merchants,  which  was 
part  of  the  common  law  introduced  into  this  country,  in  consequenoe  of 
the  practice  in  other  countries.  If  an  inland  bill  of  exchange,  drawn  and 
accepted  in  England,  gets  to  Paris,  it  is  undoubtedly  negotiable  there  by 
the  custom  of  merchants ;  and  if  so,  what  is  the  effect  of  the  Statute  of 
Anne  as  to  promissory  notes  ?  It  expressly  recites,  that  it  was  passed  to 
the  intent  to  encourage  trade  and  commerce,  which  would  be  much  ad- 
vanced, if  such  notes  should  have  the  same  effect  as  inland  bills  of  ex- 
change, and  should  be  negotiated  in  like  manner.  The  object  clearly 
was  to  make  promissory  notes  negotiable  like  English,  bills.  If,  there- 
fore, English  bills  of  exchange  were  negotiable  when  abroad,  these  notes 
ought  to  be  so  likewise,  in  order  to  satisfy  the  intention  of  the  Legisla- 
ture ;  and  I  find  nothing  in  the  enacting  part  of  the  Statute  to  restrain 
their  negotiability  to  England.  A  note  payable  to  bearer,  therefore,  is 
P^^rxo-|  transferable  abroad  just  as  an  English  bill  of  ^exchange  drawn  in 
L  -I  England,  and  remitted  to  a  foreign  country,  would  be.  It  may 
be  true  that  great  injury  has  been  suffered  of  late  by  the  facility  enjoyed 
of  send  stolen  notes  abroad ;  but,  on  the  other  hand,  the  negotiability  of 
English  notes  in  foreign  countries  is  a  great  convenience,  as  it  saves  the 
necessity  of  carrying  abroad  specie.  The  judgment  of  the  Court  must 
be  for  the  plaintiff. 

LiTTLEDALE,  J. — ^Tho  Statute  makes  promissory  notes  transferable  in 
the  same  manner  as  inland  bills  of  exchange :  and  it  seems  to  me,  there- 
fore, that  it  makes  them  transferable  in  a  foreign  country  in  the  same 
manner  as  inland  bills  undoubtedly  are  by  the  custom  of  merchants.  It 
follows  that,  since  the  Statute,  a  note  made  in  England,  assignable  by 
delivery,  will  pass  as  currency  abroad  as  well  as  here. 

Parke,  J — ^The  question  is,  Whether  the  plaintiff  had  the  legal 
interest  in  this  promissory  note  ?  and  I  have  not  the  least  doubt  that  he 
had  by  the  express  words  of  the  Statute  of  Anne.  That  Statute  enacts, 
that  all  notes  in  writing,  whereby  any  person  promises  to  pay  to  any 
other  person  or  persons,  his,  her,  or  their  order,  or  unto  bearer,  any  sum 
of  money  mentioned  in  such  note,  shall  be  construed  to  be  by  virtue 
thereof  due  and  payable  to  any  such  person  to  whom  the  same  is  made 
payable,  and  abo  every  such  note  shall  be  assignable  or  indorsable  over 
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in  the  same  manner  as  inland  bills  of  exchange  are  or  may  be,  acoording 
to  the  cnstom  of  merchaDts.  Here^  therefore^  whoever  was  the  bearer  of 
the  note  may  sue,  unless  it  be  shown  that  the  note  was  not  obtained  boa^ 
fide,  and  for  valuable  consideration.  It  was  not  obtained  here,  and  it 
comes,  therefore,  within  the  express  words  of  the  Statute.  A  holder  of 
an  inland  bill,  indorsed  to  him  in  France,  would  undoubtedly  be  entitled 
to  recover  on  it.  If  the  effect  of  the  Statute  were  to  make  promissory 
notes  transferable  in  England  only,  the  circulation  of  such  notes  as  this 
would  be  much  impeded,  for  the  property  in  a  bank-note  (remitted  to  a 
foreign  country)  would  always  remain  in  that  person  who  was  the  last 
bearer  in  England ;  and  it  might  be  extremely  difficult  to  say  who  he 
"was.  I  think  that  this  note  was  transferable  in  France  by  delivery ; 
^and  it  is  very  beneficial  to  the  Bank  that  that  should  be  so ;  for  r^cQAll 
it  is  their  interest  that  their  notes  should  have  the  most  extensive  L  -I 
circulation. 

Patteson,  J. — ^The  question  between  the  parties  is  reduced  to  this, 
whether  a  note  made  in  England  can  be  transferred  in  a  foreign  country ;. 
There  is  no  limitation  in  this  respect  by  the  Statute  of  Anne,  for  notes 
are  made  transferable  in  the  same  manner  as  inland  bills  of  exchange. 
And  as  an  inland  bill  of  exchange  (remitted  to  a  foreign  country)  would 
be  negotiable  by  the  custom  of  merchants,  it  follows  that  promissory 
notes  are  so  by  the  Statute.  Judgment  for  the  plaintiff. 


A  BILL  OF  EXCHANGE  DRAWN  AND  INDORSED  IN  BLANK  IN  A  COUNTRY 
WHERE  AN  INDORSEMENT  IN  BLANK  DOES  NOT  OPERATE  AS  A  TRANS- 
FER OF  THE  BILL,  CANNOT  BE  SUED  UPON  BY  THE  HOLDER  IN  THE 
COURTS  OF  THIS  COUNTRY. 

TRIMBET  V.   VIGNIER. 

June  9,  1834.— E.    1  Bing.  K.  Ga.  161.    Eng.  Com.  Law  Reps.  vol.  27. 

This  action  was  brought  in  February  1883  by  the  plaintiff,  an  Eng- 
lishman resident  in  London,  as  holder,  against  the  defendant  as  the 
maker  of  the  two  promissory  notes,  (one  for  610  francs,  the  other  for 
300,)  in  the  following  form  : — 

^<  A  la  fin  Decembre  prochain  je  peyerai  a  I'ordre  de  M.  Burillon  la 
Bomme  de  six  cents  dix  francs,  valeur  en  merchandize* 

"Paris,  le  10  Juillet  1829. 
«  B.  P.,  610  francs.  "E.  Vignier, 

"RueSt.  Denis,  193." 
Indorsed : — 
«  Payez  a  M.  Durant  valeur  en  compte.    Paris,  le  30  JuUiet  1829. 

"P.  Burillon. 
(I  *Je  garantis  a  M.  Durant  le  protet  et  la  denonciation  du  r^eo ac-i 
present  billet,  com  me  s'il  avait  ete  fait,  le  dispensant  de  ces  L        -I 
formalites.     Paris,  le  deux  Janvier  1830. 

"P.  Burillon. 
«  P.  Durant." 
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At  the  trial  before  Bosamquet^  J.,  the  plaintiff  produced  the  notes, 
which  were  on  unstamped  paper,  and  proved  the  hand-writing  of  thu 
respective  parties,  and  the  value  of  the  notes  in  English  currenej. 

The  defendant  then  called  a  witness,  who  stated  himself  to  be  an 
avocat,  and  that  he  had  practised  as  such  upwards  of  twenty  years,  and 
was  then  attached  in  that  capacity  to  the  French  oonsulate  in  London ; 
that  he  was  conversant  with  the  laws  of  France;  that  by  the  law  of 
France  a  protest  must  always  be  made,  and  that  no  action  could  be 
maintained  upon  promissory  notes  and  bills  of  exchange  unless  they 
were  protested;  that  the  indorsement  to  the  plaintiff  being  in  blank,  and 
not  according  to  the  formalities  required  by  the  Code  de  Commerce, 
articles,  136,  137,  188,  was  invalid,  and  passed  no  interest  to  the  holder. 
In  support  of  that  statement  the  articles  in  the  Code  de  Commerce  above 
referred  to  were  read  and  translated  to  the  jury.  By  136,  «  La  propri^td 
d'uno  lettre  de  change  se  transmet  per  la  voie  de  Tendossement;"  137, 
«  L'endossement  est  date.  II  exprime  la  valeur  foumie.  li  inonee  le 
nom  de  celui  &  Tordre  de  qui  il  est  passe ;"  138,  "  Si  rendosaemeni 
n'est  pas  conforme  auz  dispositions  de  Particle  pr^ci^ent,  il  n'op^re  pas 
le  transport,  il  n'est  qu'uoe  procuration/' 

It  was  also  proved  that,  at  the  time  the  action  was  brought,  the  defen- 
dant was  domiciled  and  carried  on  business  in  London;  but,  at  the  time 
when  the  notes  respectively  were  drawn  and  fell  due,  the  maker  and 
indorscr  thereof  were  all  resident  in  France,  and  French  subjects. 

The  jury  found,  in  reply  to  the  inquiries  of  the  learned  judge,  that 
the  defendant  was  living  in  France  at  the  time  when  the  notes  were 
drawn,  and  when  they  fell  due ;  that  Durant,  the  indorser,  was  also  a 
resident  in  Paris  at  the  same  time ;  that  according  to  the  laws  of  France 
the  indorsement  was  invalid,  and  that  a  protest  was  necessary.  On  that 
r*R0B1  ^'^^^S  *'^®  learned  Judge  directed  a  verdict  to  be  entered  for 
L  J  the  defendant,  reserving  all  questions  of  law :  and  such  verdict 
was  entered  accordingly,  with  leave  to  move  to  enter  a  verdict  for  the 
plaintiff  on  the  points  reserved. 

Subsequently  to  the  verdict,  by  leave  of  the  Court,  and  with  consent 
of  the  parties,  it  was  given  in  evidence  that  the  plaintiff  was  in  Engkiid 
when  he  received  the  bills. 

In  the  following  Term  Taddy,  Sergt.,  moved  to  set  aside  the  verdict 
on  the  following  grounds : 

First,  That,  admitting  the  law  of  France  to  be  as  stated,  it  could  not 
govern  the  right  of  parties  resident  in  England,  the  requisites  of  the 
Code  relied  upon  by  the  defendant  being  merely  municipal  regulations. 

Secondly,  That  the  law  of  France  was  misrepresented  by  the  defen- 
dant's witnesses. 

The  Court  thereupon  granted  a  rule  calling  on  the  defendant  to  show 
cause  why  the  verdict  should  not  be  entered  for  plaintiff ;  or,  why  there 
should  not  be  a  new  trial ;  and  directed  that  before  cause  was  shown, 
the  opinion  of  French  advocates  should  be  obtained  as  to  the  law  of 
France  upon  the  points  at  issue. 

Upon  the  rule  coming  on  for  argument,  the  Court  directed  the  circum- 
stances to  be  set  forth  in  a  special  case ;  and  that  it  should  contain  any 
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opinions  of  French  advocates  which  had  been  taken  on  either  side  up  to 
that  period. 

The  opinion  obtained  bj  the  plaintiff  as  to  the  indorsement  in  blanks 
— the  only  point  on  which  the  Court  pronounced  judgment, — was  as 
follows : — 

<<Thi8  oiroumstanoe  was  no  obstacle  to  Mr.  Trimbe/s  right  of  action, 
for  the  138th  article  of  the  Code  de  Commerce  thus  expressed,  <If  the 
indorsement  is  not  conformable  to  the  requisition  of  the  preceding  article, 
it  does  not  operate  as  a  transfer  of  interest,  but  only  as  a  procuration/ 
is  only  available  on  behalf  of  the  party  making  the  indorsement  in  blank 
against  the  immediate  holder  under  such  indorsement.  If,  however,  the 
holder  under  an  indorsement  in  blank  does  not  proceed  against  the  party 
immediately  indorsing  to  him,  but  against  the  maker  of  the  note,  or 
against  the  parties  who  have  made  ^regular  indorsements,  neither  i-ma^-i 
the  maker  nor  such  parties  can  avail  themselves  of  the  provision  *-  J 
of  the  138th  article  of  the  Code.  Upon  this  point  the  jury  has  been 
completely  led  into  error. 

«  Paris,  the  2l8t  of  May,  1833.  Blanghit.'' 

An  opinion  had  been  obtained  by  the  defendant  prior  to  the  period 
when  the  rule  nisi  came  on  for  argument,  which,  as  to  the  indorsement 
in  blank,  was  as  follows : — 

it  There  is  no  doubt  that,  according  to  the  French  law,  an  indorse^ 
ment  in  blank  is  sufficient  to  transmit  regularly  the  property  in  a  bill  of 
exchange  or  promissory  note.  The  Code  de  Commerce  is  precise  on  this 
point.  Article  137  says,  <  The  indorsement  is  dated ;  it  expresses  the 
value  given  for  it,  and  states  the  name  of  him  to  whose  order  it  is  passed.' 
The  article  138  adds,  <  If  the  indorsement  is  not  conformable  to  tho 
preceding  article,  it  does  not  operate  as  a  transfer, — ^it  is  only  a  procu-* 
ration,' 

«  Paris,  the  21st  of  October  1833.  Vbrvoort." 

The  various  authorities  in  the  French  kw  as  to  indorsement,  which 
were  relied  upon  in  favour  of  the  defendant,  are  to  be  found  in  the  Code 
de  Commerce,  articles  136  to  139,  and  article  110. 

The  questions  for  the  opinion  of  the  Court  were,— 

First,  If  the  correct  construction  of  the  terms  of  the  Code  de  Com- 
merce which  apply  to  the  circumstances  in  this  action  were  such  as  to 
prevent  the  plaintiff  from  enforcing  payment  against  the  defendant  in  the 
Courts  of  France,  would  the  law  of  France  govern  the  rights  of  the 
parties  under  the  circumstances  of  this  case  ? 

Secondly,  If  the  decision  of  this  case  were  to  depend  upon  the  terms 
of  the  Code  de  Commerce,  then  the  Court  was  to  say  how  far  the  articles 
of  the  Code  relied  upon  by  the  defendant  applied  to  the  circumstances 
of  this  ease;  and  whether  a  correct  construction  had  been  put  upon 
such  articles  by  the  evidence  and  opinions  produced  by  the  respective 
parties. 

If  the  Court  should  be  of  opinion  that,  under  the  circumstances, 
the  plaintiff  ought  to  have  recovered,  then  a  verdict  *was  to  be  rnoAo-i 
entered  for  him ;  if  not,  the  verdict  for  the  defendant  was  to  I-  -> 
stand. 
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The  case  was  argued  in  Easter  Term. 

Taddyj  Sergt.,  for  the  Plaiatiff. — Admitting,  for  the  sake  of  argu- 
ment, that  Timbey  could  not  haye  sued  the  defendant  in  the  French 
Courts,  because  Durant's  indorsement  is  not  conformable  to  the  187th 
article  of  the  Code  de  Commerce,  he  may  nevertheless  sue  in  the  Eng- 
lish  Courts,  where  an  indorsement  in  blank  operates  as  a  complete  trans- 
fer. The  interpretation  of  a  contract  is  governed  by  the  law  of  the 
country  in  which  the  contract  is  made;  but  the  judicial  procedure  appli- 
cable to  it  depends  on  the  law  of  the  country  in  which  the  action  is 
brought.  Huberus  de  Conflietu  Legum,  tit.  3,  s.  7  :  <<  Rectum  est 
optima  ratione,  ut  in  ordinandis  judiciis,  loci  consuetudo  ubi  agitur,  etsi 
de  negotio  alibi  celebrate,  spectetur  ut  docet  Sandius,  lib.  1  tit.  12,  def. 
5,  ubi  tradit,  etiam  in  executione  sententise  alibi  latas,  servari  jus  loci  in 
quo  fit  executio,  non  ubi  resjudicata  est  'J'^  De  la  Vega  v.  Vianna,  1 
B.  &  Adol.  284;  British  Linen  Company  v.  Drummond,  10  B.  &  C. 
903 ;  Williams  v.  Jones,  13  East,  439 ;  Wynne  v.  Jackson,  2  Buss. 
351 ;  Shaw  v.  Harvey,  1  M.  &  M.  527;  Doe  v.  Vardill,  5  B.  &  C.  438. 
And  the  objection  taken  on  the  part  of  the  defendant  does  not  apply  ad 
valorem  contractus,  but  ad  modum  a^tionts  instttuendoB. 

Stephen,  Sergt.,  for  the  Defendant. — ^The  objection  applies  ad  valorem 
contractus  and  not  ad  modum  actionis  instituendce ;  for  if  the  indorse- 
ment be  not  in  conformity  with  the  French  Code  no  interest  passes  to 
the  holder,  and  consequently  there  is  no  contract  between  him  and  the 
maker.  To  ascertain  whether  there  be  any  contract  or  not  between  the 
parties,  we  must  resort  to  the  law  of  the  country  where  the  contract  was 
made;  Lacon  v.  Higgins,  1  Dowl.  &  Byland's  Nisi  Prius  Cases,  38; 
Dalrymple  v.  Dalrymple,  2  Haggard's  Bep.  58.  So  for  the  construction 
of  the  contract ;  Talleyrand  v.  Boulanger,  3  Yes.  jun.  447 ;  and  the 
right  of  action  upon  it ;  Burrows  v.  Jemino,  2  Str.  733  ;  Balantyne  v. 
Golding  (cited  in  Smith  v.  Buchanan,)  1  East,  10 ;  Solomons  v.  Boss, 
r*8091  (^^*®^  ^^  *Filliott  V.  Ogden,)  1  H.  Bl.  131 ;  Potter  v.  Brown,  5 
^  -I  East,  124;  Clegg  v.  Levy,  3  Camp.  166.  For  the  maker  cannot 
be  supposed  to  have  contemplated  that  he  would  be  subject  to  rights  of 
action  according  to  the  law  of  England,  and  if  the  foreign  law  furnish 
the  rule  on  the  one  point,  it  must  also  furnish  it  on  the  others  :  Tennon 
T.  Mars,  8  B.  &  C.  638 ;  Junes  v.  Dunlop,  8  T.  B.  595.  In  Shaw  v. 
Harvey,  Lord  Tenterden  decided  in  effect  that  the  contract  was  not  a 
foreign  contract.  The  British  Linen  Company  v.  Drummond  is  a  deci- 
sion on  the  Statute  of  Limitations,  which  affects  only  tempus  et  modum 
actionis;  and  De  la  Vega  v.  Vianna  turned  on  the  same  distinction. 
The  question  therefore  turns  on  the  construction  of  the  1 37th  and  138th 
articles  of  the  Code  de  Commerce.  Now,  the  138th  article  is  express 
and  without  qualification,  that  an  indorsement  in  blank  does  not  operate 
as  a  transfer  of  the  note :  and  Pothier,  in  his  commentary  on  the  article, 
(4th  vol.  edit.  Dupin,  1827,)  says  that  the  object  of  the  law  is  to  prevent 
fraud  against  the  creditors  of  the  indorser,  and  cites  Heineccius  to  show 
that  an  indorsement  in  blank  passes  no  property.  It  is  a  mere  procura- 
tion, and  a  procurator  cannot  sue. 

Toddy,  in  reply. — Pailleit^  Manuel  de  Droit  Frangais,  p.  1225,  ss.  6, 


BILLS    OF    EXOHANQE.  557 

8;  in  a  note  to  article  138^  gives  a  different  yiew  of  the  law  of  France  as 
to  a  blank  indorsement.  "  L'accepteur  ne  pent  se  refuser  an  paiement 
d'une  lettre  de  change,  sous  le  pr^teste  qao  Tordre  est  en  blauc.  Les 
endosseurs  et  leur  creanciers  sont  les  seals  qui  puissent  faire  valoir  oe 
mojeu," — <<  L'endossement  en  blanc  peat  valoir  autrement  que  oomme 
procuration.  II  pent  valoire  comme  titre  propre  et  personnel  au  porteur, 
s'il  est  constant  que  I'effet  endosse  en  blano  fut  remis  au  porteur  avec 
r intention  de  la  saisir  da  titre;  par  exemplci  pour  lui  servir  de  garantie 
des  valeurs  qu'il  aurait  fournies  au  souscripteur  de  Teffet/' 

If  it  can  confer  a  title  on  the  holder,  why  not  a  title  to  sue  also  ?  for 
if  the  indorser  can  transfer  the  property,  the  indorsee  must  have  the 
right  to  obtain  it.  But  indorsement  is  a  mere  formality,  and  not  of  the 
essence  of  the  contract,  and  therefore  the  mode  of  proceeding  upon  it 
must  be  determined  by  the  law  of  the  country  in  which  the  action  is 
brought:  Huber,  pp.  538,  540.  *Dalrymple  v.  Dairy mple  was  r^^oin-i 
a  case  concerning  marriage,  which  is  a  status  and  not  a  mere  I-  J 
contract ;  and  Potter  v.  Brown,  and  most  of  the  other  cases  cited  for  the 
defendant,  turned  on  the  law  of  bankruptcy,  in  which  the  Courts  here 
have  always  given  effect  to  the  regulations  of  other  countries. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.-^The  point  which  has  been  reserved  for  consideration 
in  this  case  is,  Whether  the  plaintiff,  under  the  circumstances  stated  in 
the  special  case  is  entitled  to  maintain  this  action  in  an  English  Court  of 
law  in  his  own  name ;  for  as  to  the  several  other  objections  which  have 
been  raised,  the  view  which  we  have  taken  of  the  question  above  ad- 
verted to  renders  it  unnecessary  for  us  to  give  any  opinion. 

The  promissory  note  was  made  by  the  defendant  in  France ;  and  it 
was  indorsed  in  blank  by  the  payee  in  that  country )  each  of  the  parties, 
the  maker  and  the  payee,  being  at  the  respective  times  of  making  and 
indorsing  the  note  domiciled  in  that  country.  The  first  inquiry  there, 
fore  is,  whether  this  action  could  have  been  maintained  by  the  plain- 
tiff against  the  defendant  in  the  Courts  of  law  in  France  ? 

Upon  this  point  of  French  law,  the  opinions  of  the  foreign  advocates 
which  have  been  taken,  by  consent,  since  the  trial  of  the  cause,  appear 
to  be  contradictory ;  but  as  each  of  them  founds  his  opinion  on  the  Code 
de  Commerce,  article  137, 138,  we  feel  ourselves  at  liberty  to  refer  to  the 
text  of  that  Code,  in  order  to  form  our  own  judgment  on  the  point;  and 
upon  reference  thereto,  we  think  that  the  language  of  the  Code  is  clear 
and  express,  that  an  indorsement  in  blank,  that  is  without  containing 
the  date,  the  consideration  paid,  or  the  name  of  the  party  to  whose  order 
it  is  passed,  does  not  operate  as  a  transfer  of  the  note ;  it  is  but  a  procu- 
ration. And  the  language  of  the  Code  being  generd,  and  unrestricted 
by  any  expressions  which  confine  its  operation  to  questions  between  the 
indorsee  and  the  indorser  of  the  note,  we  think  if  an  action  had  been 
brought  in  any  of  the  Courts  of  law  in  France  against  the  maker  of  the 
note,  it  would  have  been  held  not  to  be  maintainable  in  the  name  of  the 
plaintiff,  but  that  he  should  have  sued  in  the  name  of  the  last  indorser  by 
procuration. 
June,  1854 36 
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P^^_-.  *The  qaestion,  therefore,  becomes  this:  Supposing  snob  mle 
L  -I  to  prevail  in  the  French  Courts  by  the  law  of  that  country,  is 
the  same  rule  to  be  adopted  by  the  English  Courts  of  law,  when  the 
action  is  brought  here,  the  law  of  England  applicable  to  the  case  of  a 
note  indorsed  in  blank  in  England^  allowing  the  action  to  be  broaght  in 
the  name  of  the  holder? 

The  rule  which  applies  to  the  case  of  contracts  made  in  one  country, 
and  put  in  suit  in  the  courts  of  law  of  another  country  appears  to  be  this ; 
that  the  interpretation  of  the  contract  must  be  governed  by  the  law  of  the 
country  where  the  contract  was  made  (lex  loci  contractus^)  the  mode  of 
suing,  and  the  time  within  which  the  action  must  be  brought,  must  be 
governed  by  the  law  of  the  country  where  the  action  is  brought,  (t»  ordi- 
nandis  judiciiSy  loci  consuetudoj  vhi  agitur,')  See  Huberi  Prselectiones 
Civilis  Juris,  tit.  8  ;  De  Conflictn  Legum,  sect.  7.  This  distinction  has 
been  clearly  laid  down  and  adopted  in  the  late  case  of  De  le  '^ega  v. 
Yianna,  1  B.  &  Adol.  284.  See  also  the  case  of  the  British  Linen  Com- 
pany V.  Drummond,  10  B.  &  C.  903,  where  the  different  authorities  are 
brought  together. 

The  question  therefore  is,  whether  the  law  of  France,  by  which  the 
indorsement  in  blank  does  not  operate  as  a  transfer  of  the  note,  is  a  rule 
which  governs  and  regulates  the  interpretation  of  the  contract,  or  only 
relates  to  the  mode  of  instituting  and  conducting  the  suit  ?  for  in  the 
former  case  it  must  be  adopted  by  our  Courts,  in  the  latter  it  may  be 
altogether  disregarded,  and  the  suit  commenced  in  the  name  of  the  pre- 
sent plaintiff. 

And  we  think  the  French  law  on  the  point  above  mentioned  is  the  law 
by  which  the  contract  is  governed,  and  not  the  law  which  regulates  the 
mode  of  suing.  If  the  indorsement  has  not  operated  as  a  transfer,  that 
goes  directly  to  the  point  that  there  is  no  contract  upon  which  the  plaintiff 
can  sue.  Indeed,  the  difference  in  the  consequences  that  would  follow, 
if  the  plaintiff  sues  in  his  own  name,  or  is  compelled  to  use  the  name  of 
the  former  indorser  as  the  plaintiff  by  procuration,  would  be  very  great 
in  many  respects,  particularly  in  its  bearing  on  the  law  of  set-off;  and 
with  reference  to  those  consequences,  we  think  the  law  of  France  falls  in 
r''^8l21  ^^^^  ^^^  distinction  above  laid  down,  •that  it  is  a  law  which  governs 
L        J  the  contract  itself,  not  merely  the  mode  of  suing. 

We  therefore  think  that  our  Courts  of  law  must  take  notice  that  the 
plaintiff  could  have  no  right  to  sue  in  his  own  name  upon  the  contract 
in  the  Courts  of  the  country  where  such  contract  was  made ;  and  that 
such  being  the  case  there,  we  must  hold  in  our  Courts  that  he  can  have 
no  right  of  suing  here.  Judgment  for  the  defendant. 
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A  SCOTS  BILL  OF  EXCHANGE  OR  PBOMI6SORT  NOTE;  ALTHOUGH  NOT 
MADE  PATABLE  TO  ORDEB^  IS  TRANSMISSIBLE  BY  INDORSATION  IN 
ENGLAND. 

ROBERTSON  v.   BURDEKIN. 

Nov.  14,  1843.— S.    6  D.  17. 

Mr.  Murdoch  Robertson  of  Eiinbargh,  one  of  the  Bill-Chamber 
clerks,  was  proprietor  of  a  number  of  shares  in  the  British  and  Aastra- 
lasian  Bank,  upon  which  he  paid  up  £1000.  By  the  constitution  of  the 
company,  the  proprietors  were  to  be  entitled  to  certain  advances  upon  their 
shares.  Mr.  Robertson  accordingly  applied  for  and  obtained  an  advance 
of  JS400,  for  which  he  granted  his  promissory  note  and  also  a  letter  to 
the  effect  that  his  shares  were  to  be  held  as  a  collateral  security  for  pay- 
ment of  the  note.  When  this  note  fell  due,  it  was  renewed,  and  when 
the  renewal  became  due  the  following  note  was  granted : — 
«  £412  sterling.  Edinburgh,  19th  July,  1840. 

«  Six  months  after  date,  I  promise  to  pay  to  Frederick  Boucher,  Esq., 
manager  of  the  British  and  Australasian  Bank,  55  Moorgate  Street,  Lon- 
don, the  sum  of  four  hundred  and  twelve  pounds  sterling,  value  received* 

(Signed)  «  Murd.  Robert^n.'^ 

For  some  time,  the  most  favourable  accounts  of  the  prosperity  of  the 
bank  had  been  received  by  Mr.  Robertson;  but  in  December,  1840| 
reports  became  public,  that  it  was  a  ^fraudulent  scheme  which  r«c>io-i 
had  been  originated  and  carried  on  by  Boucher  and  some  others  *-  J 
for  their  own  advantage. 

About  this  time,  a  bill  for  JSIOOO,  accepted  by  Boucher  to  Messrs. 
Joseph  Raleigh  and  Co.  of  Manchester,  and  which  had  been  indorsed 
by  them  to  the  Bank  of  Manchester,  fell  due.  In  part  liquidation  of 
this  debt,  Mr.  Robertson's  promissory  note  was  indorsed  by  Boucher 
to  the  British  and  Australasian  Bank,  and  then  indorsed  by  him,  by  pro- 
curation of  the  bank,  as  managing  director  to  Raleigh  and  Go.  By 
Raleigh  and  Co.,  it  was  indorsed  to  the  Bank  of  Manchester.  Boucher 
having  been  pressed  for  payment  of  his  acceptance  for  £1000  to  Raleigh 
and  Co.,  which  had  fallen  due  in  November,  1840,  by  the  holders,  the 
Bank  of  Manchester,  he,  on  the  9th  of  December,  wrote  to  them,  stating 
that  he  had  previously  forwarded  to  Raleigh  and  Co.,  Mr.  Robertson's 
acceptance  along  with  another  bill,  to  be  applied  towards  payment  of  the 
above  acceptance ;  and  also  stating,  that  if  the  bank  should  not  be  will- 
ing to  accept  of  these  bills,  he  would  offer  the  acceptance  of  the  Britbh 
and  Australasian  Bank  for  J61040,  on  the  understanding  that  if  it  were 
to  be  taken,  the  two  bills  sent  to  Raleigh  and  Co.,  were  to  be  given  up. 

When  this  note  became  due,  Mr.  Robertson  having  refused  to  retire  it, 
it  was  protested  for  non-payment.  The  extract  registered  protest  bore 
that  the  promissory  note  was,  <<  where  payable  duly  protested  at  the 
instance  of  Edmund  Burdekin,  one  of  the  public  registered  officers  of, 
and  on  behalf  of  the  company  of  proprietors  of  the  Bank  of  Manchesteri 
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the  holders  thereof|  against  Murdoch  Rohertson,  one  of  the  clerks  to  the 
bills  in  the  General  Register  Honse^  Edinburgh,  the  granter  of  the  said 
promissory  note,  at  his  office,  General  Register  House  there,  for  not  pay- 
ment of  the  contents  thereof." 

Throughout  his  transactions  with  the  British  and  Australasian  Bank, 
Mr.  Robertson  appeared  to  have  been  known  to  them,  and  to  have  been 
addressed  as  at  his  office  in  the  Register  House. 

A  charge  for  payment  was  thereafter  given  against  Robertson,  at  the 
instance  of  Burdekin,  on  behalf  of  the  Bank  of  Manchester,  and  J.  S. 
Johnston  his  mandatory. 

r*A1<ll      ^Robertson  brought  a  suspension  of  this  charge. 
I-        -I      In  reference  to  the  argument  maintained  by  the  parties,  a  minute 
was  given  in  by  the  chargers,  stating  that  if  the  promissory  note  in  question 
was  to  be  held  to  be  an  English  document,  it  was  admitted  that  it  was 
not,  by  the  law  of  England,  transferable  by  indorsement. 

Pleaded  hy  ike  Complainer, — The  promissory  note  was  not  validly  or 
regularly  protested  for  non-payment,  inasmuch  as  the  instrument  bore 
that  this  was  done,  not  personally  or  at  the  complainer's  dwelling-place, 
where  alone  it  could  competently  be  protested  in  the  absence  of  any  men- 
tion of  a  place  of  payment,  but  at  the  place  where  he  attended  for  the 
performance  of  official  duties  in  the  Register  House.  It  was  evident, 
ex  facie  of  the  note,  that  it  was  an  English  document  of  debt,  and  it  has 
been  admitted  by  the  charger  that  were  it  to  be  held  that  this  was  the 
case,  it  was  not  by  the  law  of  England  transferable  by  indorsement,  as  it 
did  not  bear  to  be  payable  <<  to  the  bearer,"  or  «  to  order."  Although 
no  particular  place  was  expressly  mentioned,  yet  it  was  taken  pay- 
able to  an  Englishman,  as  the  manager  of  a  bank  in  London,  and  was 
made  by  the  complainer,  as  a  shareholder  of  that  bank,  in  receipt  of  an 
advance  made  in  London.  It  was  therefore  evidently  intended  that  the 
advance  was  to  be  repaid  where  it  had  been  made ;  and  the  original  notes 
had  been  provided  for  there.  London  was  therefore  the  locus  solutionis; 
and  the  law  of  the  place  where  an  obligation  is  to  receive  implement  is 
that  according  to  which  it  falls  to  be  interpreted.  London  was  also,' in 
the  circumstances,  evidently  the  locus  contractus.  There  was  no  autho- 
rity for  holding  that  the  residence  of  the  maker  was  to  be  assumed  as 
the  place  of  payment,  because  no  place  was  expressly  mentioned;  the  rule 
being,  on  the  contrary,  that  a  debtor  was  bound  to  implement  his  obliga- 
tion at  the  domicile  of  his  creditor.  The  title  of  the  charger  was  invalid, 
even  supposing  the  note  to  have  been  originally  a  Scotch  document,  as  the 
indorsement  was  made  in  England,  between  Englishmen,  and  in  reference 
to  an  English  transaction;  and  a  new  and  independent  contract  was 
thereby  created. 

As  it  had  never  been  intended  that  the  note  should  pass  out  of 
r*8l^1  *^^^  hands  of  the  British  and  Australasian  Bank,  the  indorsation 
•-  J  of  it  by  Boucher  was  a  fraud,  and  the  chargers  and  Raleigh  and 
Co.,  having  been  aware,  at  the  date  of  the  transfer  to  them,  of  the  true 
state  of  matters,  were  liable  to  all  objections  which  would  have  been 
competent  to  action  at  the  instance  of  Boucher. 

Supposing  the  promissory  note  and  debt  were  to  be  held  to  be  Scotch, 
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still,  the  indorsation  having  been  made  in  England,  the  indorsee  acqaired 
the  note  subject  to  all  the  exceptions  and  all  the  modes  of  proof  compe- 
tent by  the  law  of  England ;  and  that  in  proving  that  the  chargers  were 
not  onerous  or  bona  fide  holders  of  the  note^  the  complainer  was  not 
limited  in  his  mode  of  proof  to  their  writ  or  oath. 

Pleaded  hy  the  Charger. — It  was  established  law,  that  promissory 
notes  in  Scotland  passed  by  indorsation,  though  not  bearing  to  be 
payable  <<  to  order"  of  the  payee;  and  the  note  in  question  having  been 
granted  in  Edinburgh,  by  a  Scotsman  domiciled  there,  was  in  every  sense 
a  Scotch  obligation,  and  as  such  possessed  the  character  of  being  indors- 
able.  As  the  note  in  question  contained  no  specification  of  a  place  of 
payment,  it  fell  to  be  presented  and  protested  in  Scotland.  The  words, 
"  55,  Moorgate  Street,  London,"  were  inserted  as  a  part  of  Boucher's 
designation,  and  not  as  indicating  a  place  of  payment.  The  chargers,  as 
having  acquired  the  note  under  an  unrestricted  indorsation,  were  not 
liable  to  any  latent  exceptions  arising  between  the  original  creditor  and 
the  debtor.  No  extrinsic  circumstance,  therefore,  could  be  pleaded 
against  the  charger,  to  prove  an  obligation  on  the  part  of  the  suspender 
to  pay  in  London ;  nor  could  any  special  contract  (did  such  exist)  be 
founded  on  to  prove  an  understanding  that  the  note  was  to  remain  merely 
as  a  security  in  the  original  creditor's  hands.  Even  on  the  supposition 
of  London  being  the  place  of  payment,  it  did  not  follow  that  the  note 
was  not  a  negotiable  document,  as  the  question  was  not  one  of  payment 
or  discharge  depending  on  the  lex  loci  solutionis^  but  related  to  the  con- 
stitution and  privileges  of  the  note,  which  were  regulated  by  the  lex  loci 
contractus.  On  the  supposition  that  the  note  was  an  indorsable  docu- 
ment originally,  the  circumstance  of  the  indorsation  having  *been  r-^^^  ^-| 
made  by  the  payee,  an  Englishman,  to  another  party  in  England,  ^  -I 
did  not  render  it  invalid,  as  the  transfer  did  not  constitute,  as  to  the 
maker  of  the  note,  a  new  contract,  but  was  a  part  of  the  original  con- 
tract, springing  up  from  the  law  of  the  place  where  it  was  made. 

The  objections  stated  to  the  diligence  on  the  note  are  unfounded.  The 
designation  adopted  throughout  the  whole  transaction  by  Mr.  Robertson 
was  that  of  his  office  in  the  Register  House. 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  In  respect  of 
the  novelty  and  importance  of  the  questions  at  issue  in  the  law  of  bills, 
especially  in  those  granted  and  transmitted  to  parties  carrying  on  busi- 
ness in  another  country  where  the  law  of  negotiation  differs  from  that  of 
Scotland,  makes  avizandum  with  the  case  to  the  Lords  of  the  Second 
Division." 

Lord  Justice-Clerk  Hope. — ^This  case  raises  several  points  of  con- 
siderable nicety.  They  must  be  kept  separate  in  the  determination  of 
the  case ;  and  I  have  found  that,  by  steadily  keeping  them  separate,  in 
my  own  consideration  of  the  case,  there  is  less  difficulty  in  arriving  at  a 
satisfactory  result  than  from  the  general  aspect  and  first  impression  of 
the  case  I  had  anticipated.  The  case,  however,  is  a  strong  illustration 
of  the  disadvantages  of  not  deciding  each  plea  separately  as  it  is  brought 
forward. 
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The  first  point  is  that  to  which  the  Court  directed  the  attention  of 
parties,  and  on  which  we  heard  a  separate  and  additional  argument. 

Suppose  the  note  to  be  a  Scotch  promissory  note^  and  the  debt  to  be  a 
Scotch  debt,  transferable  by  indorsation — whether,  the  indorsation  hav- 
ing been  made  in  England,  the  indorsee,  although  bringing  his  action  in 
Scotland,  is  entitled  to  plead  that  the  exceptions  or  qualiUes  pleadable 
against  him — that  is,  that  he  is  not  an  onerous  bona  fide  holder — can 
only  be  proved  by  his  writ  or  oath :  or  whether  we  must  not  admit  the 
evidence  competent  by  the  law  of  England,  to  prove  that  the  holder  is 
not  an  onerous  or  bon&  fide  holder.  The  question  here  is  not,  as  was 
r«ft171  ^S^®^'  whether  a  party  acquires  right  to  *the  note,  subject  to 
L  -'  the  exceptions  and  equities  under  which  alone  he  can  acquire 
right  in  England,  but  whether  the  evidence  by  which  that  general  mat- 
ter is  to  be  instructed  must  be  regulated,  according  to  the  law  of  Eng- 
land where  the  transaction  was  made,  or  according  to  the  law  of  Scot- 
land, which,  ex  hypothen  of  this  argument,  is  the  law  of  the  document 
generally,  and  where  the  action  is  brought. 

I  was  very  willing  to  adopt  a  view  favourable  to  the  suspender  on  this 
point,  if  I  could ;  for  though  I  doubt  whether  there  is  any  relevant  aver- 
ment that  the  bank  is  not  an  onerous  holder,  yet  the  allegations  seem  to 
raise  a  question  whether  they  are  bon&  fide  holders ;  and  I  called  the 
attention  of  the  parties  to  the  case  of  Glyn  v.  Johnston,  June  8, 1830, 
iu  the  hope  that  the  suspender  might  be  able  to  make  out  that  we  ought 
to  allow,  this  point  to  be  inquired  into  by  a  proof  at  large. 

After  full  consideration,  I  am  satisfied  that,  in  regard  to  this  note — 
assumed  to  be  a  Scotch  note — ^governed  in  all  respects  by  the  law  of 
Scotland — transferable  by  that  law  wheresoever  the  indorsation  takes 
place,  and  in  an  action  brought  in  Scotland  against  the  acceptor  for  pay- 
ment— we  have  no  warrant  in  principle  for  departing  from  the  rule,  that, 
to  avoid  payment  of  the  debt,  ex  facie  good  and  valid  in  the  hands  of  a 
holder,  the  acceptor  must  establish,  according  to  the  law  of  Scotland, 
that  the  holder  is  not  an  onerous  bona  fide  holder,  by  the  writ  or  oath  of 
party. 

The  question  on  this  point  does  not  arise  between  indorser  and  indor- 
see— which  is  not  altogether  immaterial.  The  acceptor  has  undoubtedly 
all  the  other  benefits  of  the  law  of  Scotland — prescription,  compensation 
— and  on  no  ground  whatever  can  be  deprived  of  any  plea  competent  to 
him  by  the  law  of  Scotland — although  be  knew  the  payee  to  be  resident 
in  England.  It  is  to  be  remembered  that  the  very  condition  of  this 
argument  is,  that  the  law  of  Scotland  regulates  in  every  other  point. 
Else,  if  the  note  is  an  English  note,  or  not  transferable  at  all,  this  point 
I  am  now  adverting  to  would  not  require  to  be  considered  at  all,  and 
would  not  arise. 

Then  if  the  promissory  note  is  a  Scotch  note — payable  in  Scotland — 
transferable  as  a  Scotch  note,  and  sued  on  in  Scotland — I  am  of  opinion 
r«8181  *^***  *®  ^^®  acceptor  has  the  benefit  of  *the  law  of  Scotland  on 
1-  -1  the  one  hand,  so  we  must  administer  the  law  of  Scotland,  in  the 
Court  of  which  country  the  action  is  brought,  in  regard  to  the  mode,  or 
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character  of  the  evidence^  by  which  the  acceptor  ia  to  prove  that  the 
holder  is  not  a  bona  fide  or  onerous  holder. 

In  the  first  place,  the  cases  mast  be  rare  indeed  in  which  the  Court  of 
one  country  can  be  called  upon  to  administer  justice  according  to  the 
law  of  evidence  or  prescriptions  obtaining  in  another  country,  when  no 
question  is  raised  as  to  the  forms  and  requisites  of  the  written  instru- 
ments or  writs,  or  exemplification  of  documents  of  another  country.  As 
a  general  rule,  I  am  not  aware  that  there  is  any  case  in  which  the  Courts 
of  one  country  have  admitted  that  they  could  be  called  upon  to  govern 
their  inquiries  into  a  matter  of  fact  by  the  law  of  evidence  of  another 
country.  The  constitution  of  contracts,  e.  g.,  of  marriage,  in  another 
country,  must  be  inquired  into  according  to  the  law  of  the  country  in 
which  ihey  are  averred  to  be  contracted.  That  is  a  general  rule ;  but  an 
inquiry  into  a  general  matter  of  fact,  e.  g.,  whether  money  was  advanced, 
or  whether  a  bill  was  given  over  for  value,  or  in  knowledge  of  circum- 
stances which  make  the  holder  not  a  bon^  fide  holder,  is  one  as  to  which 
every  country  must  administer  justice  according  to  its  own  law  of  evi- 
dence; and  the  confusion  would  be  endless  if  any  other  view  were 
adopted.  This  general  principle  is  adopted  in  Gray's  Creditors  v.  Grant, 
December  1,  1789,  M.  4474,  and  seems  founded  on  solid  reasons.  The 
present  case  is  obviously  one  more  favourable  for  the  application  of  this 
general  rule.  In  Glyn  v.  Johnston  the  principle  appears — I  would  say 
only  appears — to  be  somewhat  departed  from ;  but  when  the  opinions  in 
that  case  are  examined — (see  8  Shaw  and  Dunlop,  889 ;  in  the  Fac.  Coll- 
'  not  one  word  of  the  opinions  is  given,) — it  will  be  found  that  the  majo. 
rity  of  the  Court  founded  their  opinions  distinctly  on  the  ground  that 
they  held  the  debt  itself  to  be  an  English  debt — ^English  as  to  the  pay- 
ment and  satisfaction  of  the  bill ;  and  hence,  that  the  law  of  the  locus 
solutionis  must  regulate  the  evidence  of  its  payment.  This  decision 
has  been  brought  into  serious  question  in  the  case  of  Don  v.  Lippman ; 
but,  at  all  events,  the  above  ground  of  decision  makes  it  rest  upon  a  view 
which  renders  the  decision  wholly  ^inapplicable  to  the  present  r«o-iQn 
case.  At  the  same  time,  we  cannot  look  to  the  application  or  I-  -■ 
authority  of  Glyn  v.  Johnston  without  taking  along  with  us  as  our  guide 
the  later  case  in  the  House  of  Lords,  Don  v.  Lippman.  I  believe  all 
now  admit  that  that  case  was  rightly  disposed  of  in  the  Court  of  Appeal ; 
and  certainly  that  general  deference  to  the  judgment,  renders  the  autho- 
rity of  the  principles  adopted  in  the  opinion  of  Lord  Brougham  very 
great.  The  judgment  of  this  Court  raised,  I  think*  the  general  questions 
stated  by  Lord  Brougham,  and  brought  the  case  to  the  issue  stated  by 
him,— «  Which  of  the  two  laws — the  law  of  France,  where  the  contract 
was  made,  and  where  performance  was  primarily  to  be  had,  or  the  law  of 
Scotland,  where  the  action  is  brought,  shall  be  the  rule  to  govern  the 
application  of  the  remedy  sought  by  the  party  bringing  the  suit." 

In  the  general  principles  stated  by  Lord  Brougham  I  entirely  concur. 
His  opinion  is,  to  my  mind,  a  solid  and  satisfactory  exposition  of  the  law 
on  the  subject.  I  think  he  has  shown  that  Glyn  v.  Johnston  is  adverse 
to  previous  Scotch  decisions,  clearly  opposed  to  Campbell  v.  Stein,  6  Dow^ 
134;*decided  by  the  House  of  LordS;  and  is  not  maintainable  on  princi- 
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pie.  But  even  if  Glyn  v.  Johnston  is  not  oTerraled  by  the  jadgment  of 
the  House  of  Lords,  I  am  satisfied  it  will  not  support  the  point  made  for 
the  suspender  on  this  branch  of  the  ease.  I  am  therefore  of  opinion, 
that  the  suspender  can  only  prove  that  the  Bank  are  not  onerous  or  bona 
fide  holders,  according  to  the  settled  rule  of  the  law  of  Scotland,  viz.,  bj 
writ  or  oath. 

On  this  footing,  indeed,  the  case  was  argued  as  it  came  to  as  from  the 
Outer  House,  the  point  I  have  now  adverted  to  having  been  taken  up 
only  on  the  invitation  of  the  Court,  but  strongly  pressed  upon  us  in  the 
last  argument. 

Various  questions  appear  to  be  pointed  at  on  the  record,  which  were 
not  afterwards  raised,  and  the  case  was  narrowed  in  the  cases  reported  by 
the  Lord  Ordinary,  to  certain  points  on  which  alone  the  suspender  rested 
his  defence. 

The  first  point  is  the  regularity,  as  it  is  called,  of  the  protest,  or  rather, 
I  should  say,  the  sufficiency  of  the  presentment  on  which  the  protest  is 
founded.  It  is  maintained  that  the  bill  could  not  be  protested  for  non- 
r*820T  P^y™®**^  ***  ^^®  suspender's  office  in  *the  Register  House.  Now, 
L  J  I  am  very  clear  that  this  formal  objection  cannot  avail  Mr.  Ro- 
bertson, who,  in  all  his  dealings  and  commuuications  with  the  creditor, 
seems  uniformly  to  have  treated  the  Bill-Chamber  office  as  the  proper 
place  where  he  was  to  be  found,  and  to  have  given  that  place  as  the  de- 
signation of  his  office  for  all  purposes. 

The  next  question  is.  Whether  this  is  to  be  considered  an  English  or 
a  Scotch  promissory  note  J  This  point  must  be  distinctly  settled  as  a 
separate  question  from  any  relating  to  the  consequences  of  either  view. 
If  the  promissory  note  is  held  to  be  an  English  document,  then,  by  the 
minute,  it  is  admitted  that  it  is  not,  by  the  law  of  England,  transferable 
by  indorsement;  and  hence  there  would  be  an  end  of  the  case,  as  a  charge 
at  the  instance  of  the  Bank.  Now,  in  judging  of  the  point,  whether  the 
the  note  is  a  Scotch  or  English  document,  I  apprehend  it  to  be  a  clear 
principle — certainly  as  to  a  note  in  the  hands  of  a  third  party — ^that  this 
question  is  to  be  decided  on  the  contents  of  the  note  itself  as  appearing 
on  the  face  of  it,  and  that  we  cannot  make  this  a  question  of  general 
inquiry — a  jury  question — as  to  whether  the  parties  to  the  note,  the  ac- 
ceptor and  payee,  really  intended  the  note  to  be  payable  in  London,  and 
not  to  be  negotiated,  as  the  result  of  the  probabilities  of  the  case. 

I  think  it  is  quite  essential  to  settle  in  the  outset  this  point,  whether, 
in  the  inquiry,  is  this  an  English  or  a  Scotch  document — we  can  look  to  all 
the  extrinsic  facts, — the  object  of  granting  the  note — the  promises  and 
assurances  of  the  creditor,  or  original  payee — the  probabilities  arising 
from  the  collateral  security  demanded,  and  from  the  means  of  practically 
enforcing  payment  in  London  by  aid  of  such  security — and  the  fair  un- 
derstanding and  intention  of  the  maker  of  the  note  and  the  payee.  If 
these  facts  can  relevantly  be  inquired  into  in  such  a  question,  then,  1st, 
They  are  not  yet  ascertained — the  parties  differ  as  to  them — and  they 
must  be  the  subject  of  proof;  and,  second.  The  inquiry  would  then  come 
to  be  really  a  proper  jury  question, — Was  it  understood  between  the  par- 
ties to  the  note  that  the  promissory  note  was  to  be  payable  in  London, 


BILLS    OF    EXCHANGE.  565 

and  was  not  to  be  negotiated — (I  add  that,  for  the  remark  applies  eqaallj 
to  that  point  also) — and  in  respect  of  such,  as  *the  fair  view  to  r^no-i-i 
be  taken  of  the  objects  of  parties,  is  the  document  to  be  held  an  l-  ■» 
English  document  ?  I  think  if  such  an  inquiry  is  relevant,  it  is  a  jury 
question ;  but  I  own  I  cannot  enter  into  the  notion  that  the  point,  whe« 
ther  a  promissory  note  in  the  hands  of  a  third  party  is  an  English  or 
Scotch  document,  is  to  be  made  to  depend  upon  a  general  inquiry  such 
as  the  suspender  wishes  to  enter  into. 

It  appears  that  the  note  of  the  Lord  Ordinary  proceeds  on  the  compe- 
tency of  such  a  general  inquiry.  I  hold  it  to  be  wholly  incompetent ; 
and  that  in  this  question,  in  particular,  with  a  third  party,  and  indeed  in 
every  question,  the  terms  and  character  of  the  document  itself  must  de- 
cide the  point. 

Then  what  is  the  document  ?  It  is  a  promissory  note,  made  at  Edin- 
burgh, for  value  received — signed  by  a  person  resident  there.  It  is  a 
promise  to  pay,  dated  at  Edinburgh.  According  to  the  law  of  Scotland, 
I  have  no  doubt — indeed  none  is  raised — that,  looking  to  that  part  of  the 
document,  (and  unless  something  else  is  found  in  it,)  it  is  a  Scotch  docu- 
ment, payable  in  Scotland,  and  all  the  qualities  of -which — transfer  by 
indorsation,  onerosity  in  the  hands  of  the  holder,  and  so  forth — must  be 
governed  by  the  law  of  Scotland. 

But  then  comes  the  next  part  of  it — ^<  I  promise  to  pay  to  Frederick 
Boucher,  Esq.,  manager  of  the  British  and  Australian  Bank,  55,  Moor- 
gate  Street,  London,  the  sum  of  £412  sterling,  value  received.      M. 

ROBEETSON.'' 

This  is  said  to  constitute  55,  Moorgate  Street,  as  the  place  of  payment. 
I  have  looked  over  all  the  cases  Scotch  and  English,  upon  the  point,  and 
I  cannot  find  any  authority  for  such  a  construction  of  the  document.  I 
apprehend  the  above  terms  only  give  the  proper  designation  of  the  cre- 
ditor or  payee ;  and  that  it  was  necessary  to  have  found  the  words  at  some 
place,  or  an  equivalent  expression,  in  the  body  of  the  note,  to  make  the 
place  of  payment  different  from  the  place  where  the  obligation  is  con- 
tracted. The  note  is  made  at  Edinburgh.  The  argument  of  the  sus- 
pender admits  that  that  general  fact  constitutes  Edinburgh  as  the  place  of 
payment,  (looking  to  the  document  alone,)  if  there  is  not  something  else 
in  the  document  to  fix  a  different  place  of  payment.  Now,  is  such  a  dif- 
ferent place  of  payment  to  be  obtained  out  of  the  above  words  ?  London^ 
^generally,  or  England  in  the  abstract,  cannot  be  said  to  be  made  r^oon-i 
the  place  of  payment.  That  would  be  out  of  the  question.  If  l.  J 
there  is  a  place  of  payment,  it  must  be  specially  55,  Moorgate  Street, 
London,  as  the  special  place  of  payment.  But  is  that  the  true  meaning 
of  the  words  which  occur  in  this  promissory  note?  Could  the  note, 
according  to  a  sound  construction  of  the  import  of  the  obligation,  have 
been  presented  and  protested  for  non-payment  at  55,  Moorgate  Street, 
against  the  acceptor,  as  the  place  of  payment  specially  appointed  and 
fixed,  without  any  notice  to  him  in  Edinburgh?  I  think  not.  I  am  of 
opinion  that  the  expression  at  55,  Moorgate  Street,  or  some  similar  ex- 
pression, was  required,  according  to  legal  construction,  to  general  prac- 
tice, and  the  univeral  understanding  of  lawyers  and  men  of  business,  in 
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order  to  fix  down  that  honse  as  the  special  place  of  payment.  Acoording 
to  all  the  cases  and  to  all  understanding,  it  is  necessary  that  the  party 
should  fix  the  place  of  payment,  when  different  from  the  place  of  signa- 
ture, hy  the  words  "  payable  at/'  or  "  I  promise  to  pay  at,"  such  and 
such  a  place;  or  << to  be  presented  at,"  or  << accepted  at,"  such  a  place,  or 
equivalent  expressions.  Without  any  such  expressions,  the  only  mean- 
ing of  the  style  which  occurs  here — Edinburgh,  19th  July,  1840,  I  pro- 
mise to  pay  A.  B.,  manager  of  a  bank,  55,  Moorgate  Street,  London — 
is,  that  these  words  merely  designate  the  individual.  I  must  hold  thia 
note,  then,  to  be  a  Scotch  document,  payable  in  Scotland. 

If  that  is  the  correct  view  of  the  legal  character  of  the  document,  then 
it  is  by  our  law  in  itself  an  indorsable  document,  although  the  words  **  or 
order"  are  not  in  it.  That  is  beyond  all  doubt,  and  is  not  disputed. 
That  the  creditor  is  an  Englishman,  described  by  an  English  residencCy 
if  insufficient  to  make  the  document  an  English  note,  cannot  deprive  the 
creditor  of  the  right  which  the  Scotch  document  gives  him — viz.,  of  the 
right  to  transfer  it  by  indorsation — is  plain.  The  obligation  of  the 
acceptor  cannot  be  narrowed  by  the  designation  of  the  creditor. 

Then  the  next  question  is.  Whether  the  document  loses  its  character  and 
quality  of  being  transferable  by  indorsement,  because  such  indorsation  ia 
made  in  England,  and  because  an  English  promissory  note,  in  similar 
terms,  would  not  be  transferable  by  indorsation  ? 
r*82^1  *Now  this  plea  the  suspender  has  not  directly  ventured  to 
L-  -J  maintain.  His  argument  has  been  directed  to  show  that  the 
document  was  truly  intended  to  bo  an  English  note,  payable  in  England, 
and  therefore  not  transferable  by  indorsation.  But  he  has  not  directly 
contended  that,  if  it  is  a  Scotch  promissory  note,  it  could  not  be  trans- 
ferred by  an  indorsation  made  in  England  by  a  party  who  had  full  right 
to  transfer  the  document,  merely  because  an  English  document  could 
not  be  so  transferred.  It  is  very  necessary  to  attend  exactly  to  the 
question  raised  and  plea  maintained  on  this  part  of  the  case. 

A  good  deal  of  general  argument  has  been  stated  to  show,  that  accord- 
ing to  the  suspender's  account  of  the  objects  and  views  of  parties  in  the 
original  transaction,  the  note  could  not  have  been  intended  to  be  trans- 
ferable by  indorsation.  But  it  is  very  important  to  keep  in  view  that 
such  averments  and  reasonings  could  only  be  relevant  if  they  were  suffi- 
cient to  establish  that  the  document  was  an  English  note.  I  presume 
no  one  holds  that  a  statement  as  to  the  objects  of  parties  in  making  and 
taking  a  promissory  not«,  clearly  a  Scotch  document,  would  deprive  a 
third  party  of  the  plea  that  such  a  document  is  in  itself,  and  on  its  face, 
transferable  by  the  law  of  Scotland.  Hence,  then,  it  is  equally  clear 
that  if  these  statements  are  relevant  at  all,  they  could  only  be  used  to 
show  that  the  promissory  note  was  an  English  document,  and  on  that 
account  not  indorsable.  I  have  already  stated  it  to  be  my  opinion  that 
such  extraneous  facts  and  views  of  the  alleged  objects  and  motives  of 
parties,  are  irrelevant  in  the  inquiry  whether  the  document  in  the  hands 
of  a  third  party  is  an  English  or  a  Scotch  promissory  notef  Afortiorij 
I  am  of  opinion  that,  on  such  grounds,  it  would  be  still  more  impossible 
to  hold  against  a  thurd  party  that  the  promissory  note^  if  a  Scotch  doca- 
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xnent^  was,  by  reason  of  some  objects  and  views  personal  to  the  maker 
and  original  payee,  one  which  conld  not  be  legally  transferable  by  in- 
dorsation; so  that  a  holder  was  thereby  to  be  deprived  of  the  right  which 
the  character  of  the  document,  viewed  by  itself  as  a  legal  document,  gave 
him. 

The  only  remaining  question  is  a  general  point  of  law;  does  such  a 
document — ^a  promissory  note  importing  an  obligation,  which  by  the  law 
of  Scotland  is  transferable  by  indorsation,  and  *good  in  the  hands  r^ooj.-! 
of  any  holder — lose  its  character  of  indorsability  when  taken  to  L  J 
England,  so  that  the  creditor  cannot  validly  transfer  it  in  England,  be- 
cause a  similar  English  document  could  not  be  transferable  ? 

It  is  essentially  necessary,  in  order  to  prevent  misconception,  that  the 
exact  condition  of  the  facts  on  which  this  question  arises  should  be  kept 
in  view.  The  general  statements  as  to  the  objects  and  purposes  of  par- 
ties can  only  be  relevant,  as  I  think,  in  order  to  show  that  the  document 
is  an  English  promissory  note,  because  intended  to  be  payable  only  in 
England,  and  not  intended  to  be  transferable.  But  if  these  facts  are 
irrelevant  to  convert  the  document,  in  itself  a  Scotch  document,  into  an 
English  document,  then  there  can  be  doubt  that  such  general  views  of 
the  objects  of  parties  cannot  possibly,  against  a  third  party,  deprive  a 
Scotch  document,  which  is  in  law  transferable,  of  that  legal  character. 
The  Lord  Ordinary,  at  the  close  of  the  second  head  of  his  remarks,  and 
in  other  passages,  hints  at  the  notion,  that  the  intention  of  the  original 
parties  can  be  founded  upon  against  the  holder  of  a  document,  ex  facie 
a  Scotch  promissory  note,  and  indorsable  by  the  law  of  Scotland ;  and 
in  one  passage  even  seems  to  indicate  that  it  might  be  a  jury  question, 
whether  the  note  was  payable  in  Scotland  or  London  ?  I  cannot  find 
any  authority  for  such  a  view  of  the  matter.  I  think  this  is  a  point  of 
law  for  the  Court. 

Now,  that  it  is  most  important  to  attend  to  the  exact  state  of  the  ques- 
tion at  each  stage  of  the  discussion,  is  apparent  from  this — that  the  sus- 
pender has  never  ventured  to  maintain,  in  direct  and  plain  terms,  that  if 
the  note  is  a  Scotch  document,  it  lost  its  legal  character  of  being  trans- 
ferable by  indorsation,  because  the  creditor  made  that  transference  in 
England  and  to  another  Englishman;  or  what  would  be  equally  incom- 
petent, if  the  proposition  was  sound,  transferred  it  in  England  to  a 
Scotchman  by  indorsation,  in  order  to  recover  payment.  It  has  not 
been  in  direct  terms  maintained,  that  a  Scotch  transferable  document 
cannot  be  transferred  by  an  indorsation  written  in  England.  Through- 
out every  part  of  the  argument,  the  suspender  mixes  up  this  point  with 
arguments  bearing  on  the  separate  and  previous  question,  whether  the 
promissory  note  is  *a  Scotch  or  an  English  document,  governed  r«Qo^*i 
wholly  by  the  law  of  the  latter  country  ?  L        J 

On  the  point  I  am  now  considering,  whether,  in  Scotland,  we  can  hold 
that  this  note,  if  a  Scotch  document,  and  transferable  by  the  law  of  this 
country,  cannot  be  transferred  by  indorsement  made  in  England — the 
authority  of  several  of  the  writers  on  general  jurisprudence  is  most 
explicit.  There  is  a  full  statement  of  opinion  on  the  very  point  by 
Story;  part  of  whose  opinion  is  quoted  by  the  Lord  Ordinary.     By  a 
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very  singular  misapprebeDsion,  the  Lord  Ordinary  says  that  Story  has 
in  view  the  case  of  the  document  being  transferred  in  the  first  instaoce, 
by  indorsement  in  the  country  in  which  it  is  made.  I  do  not  know  thai 
that  would  make,  as  the  Lord  Ordinary  thinks,  any  distinction.  Bat 
Story  states  exactly  the  reverse  3  and  in  words  so  plain,  that  I  was  for 
some  time  unable  to  trace  the  origin  of  the  mistake;  and  I  can  only 
explain  it,  by  supposing  that  the  Lord  Ordinary  has  read  the  word  an- 
other, in  the  passage  in  Story,  to  refer  to  another  person,  not  country; 
has  read  it  to  another — that  is,  person;  whereas  it  is  in  another — ^i.  e., 
country.  If  this  is  not  the  source  of  the  mistake,  I  do  not  see  the  origin 
of  the  misapprehension;  for  a  clearer  statement  of  the  very  case  in  pointy 
and  a  more  direct  opinion,  cannot  occur. 

That  it  is  a  question  of  Scotch  law,  and  not  of  English  or  international 
law,  whether  a  party  can  be  denied  action  in  Scotland  on  a  Scotch  pro* 
missory  note,  transferable  by  indorsation,  because  that  indorsation  was 
made  in  a  country  where  a  similar  document,  subject  to  the  law  of  that 
country,  as  a  contract,  would  not  be  so  transferable — is,  I  think,  very 
clear.  We  may  have  to  consider  the  law  of  the  country  in  which  the 
indorsation  was  made,  so  far  as  regards  the  form  required  for  such  in- 
dorsation, in  order  to  ascertain  whether,  in  truth,  a. transference  of  the 
right  was  intended,  or  whether  the  indorsation  is  not  in  a  form  which 
merely  constitutes  the  holder  the  agent  of  the  indorser.  But  the  quality 
of  the  document  itself,  and  whether  a  Scotch  Court  can  hold  that  the 
contract,  in  itself  transferable,  loses  that  character  while  in  England,  so 
that  an  indorsee  cannot  recover  in  Scotland,  is  in  my  apprehension  a 
proper  question  of  Scotch  law. 

r*82fil  *^  could  not  obtain,  in  the  course  of  the  discussion,  any  satis- 
*-  -^  factory  answer  to  this  case ; — assuming,  which  this  point  of  course 
docs,  the  promissory  note  to  be  a  Scotch  document,  then  suppose  the 
English  creditor,  finding  it  not  paid,  sends  it  to  a  Scotch  bank,  indorsing 
it — can  that  Scotch  holder  not  enforce  the  Scotch  contract?  I  should 
think  that  a  very  strong  result  indeed.  But  if  action  must  be  in  such 
a  case  sustained,  then  the  mere  fact  that  the  indorsation  is  made  in  Eng- 
land is  not  sufficient.  Does  it  make  any  distinction  in  principle,  that 
the  indorsation  so  made  in  England  is  to  a  person  resident  in  England, 
and  that  he  sues  on  the  Scotch  contract  in  Scotland  by  a  mandatory,  and 
not  through  a  Scotch  indorsee?  In  one  sense  it  is  always  on  the  interest 
and  right  of  the  original  indorser  that  any  party  sues,  since  he  is  liable, 
in  the  event  of  non-payment,  unless  it  is  an  indorsation  without  recourse. 
I  cannot  conceive  that  this  question,  whether  the  indorsation  of  a  Scotch 
note  made  in  England  is  to  be  sustained  in  Scotland,  turns  on  the  fact, 
whether  the  indorsation  was  directly  to  a  person  resident  in  Scotland,  or 
to  a  person  resident  in  England.  The  indorsation  is  made  in  England 
in  either  case;  and  the  proper  question  is,  whether  in  law  the  Scotch 
promissory  note  loses  its  character  of  indorsability  when  it  is  carried  to 
England,  so  that  in  England  it  cannot  be  indorsed?  If  it  does,  then  it 
is  clear  that  the  result  must  be  the  same,  though  the  indorsation  is  to  a 
party  living  in  Scotland ;  for  it  was  indorsed  in  England,  and  that  is 
taken  to  be  incompetent. 
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Two  English  cases  were  much  pressed  apon,  which  appear  to  me  when 
examined  not  to  he  of  real  nse.  The  one  is  De  la  Chaumette  v.  The 
Bank  of  England,^  1829,  9  B.  &  C.  208.  A  party  brought  an  action,  as 
the  correspondent  or  agent  of  a  foreign  house^  against  the  Bank  of  Eng- 
land, for  recovery  of  a  note  of  the  bank  for  £500,  which  that  foreign 
house  said  they  had  bought  abroad,  but  which  was  detained  by  the  bank, 
on  the  ground  that  it  was  stolen.  The  case  was  tried  before  Lord  Ten- 
terden,  and  a  rule  for  a  new  trial  made  absolute  on  two  grounds;  first, 
that  the  foreign  house  might  prove,  in  point  of  fact,  that  <<they  gave 
such  value  for  the  note  as  to  exempt  them  from  any  reasonable  ground 
of  suspicion  of  any  knowledge  that  it  had  been  improperly  obtained.'^ 
That  point  has  *nothing  to  do  with  this  case,  and  was  of  itself  r,oo7-i 
necessary  for  the  ends  of  justice;  second,  Lord  Tenterden  said  it  ^  -I 
might  be  raised  as  a  point  at  the  second  trial,  whether  an  English  bank 
Bote — a  promissory  note — transferable  in  England  only  by  Statute,  could 
be  transferred  at  all  abroad.  Lord  Tenterden  says,  the  Court  gives  no 
opinion  on  the  point,  but  merely  gives  the  party  an  opportunity  to  raise 
it  on  the  record,  which  was  not  done  before.  From  this  it  is  clear  that 
that  point  is  left  open ;  but  the  suspender  does  not  appear  to  see  that  the 
Court  there  thought  the  legal  character  of  the  note,  as  made  in  England, 
was  so  peculiarly  the  important  fact  to  look  to,  that  though  indorsable 
in  England,  yet  being  so  by  Statute  alone,  it  might  be  a  question  whether 
its  character  at  common  law  in  England  must  not  follow  it  everywhere, 
and  decide  its  quality  elsewhere,  and  not  the  character  impressed  on  it 
by  Statute.  Probably  there  could  be  no  difficulty  in  deciding  that  point; 
but  the  case  only  proves  how  much  the  Court  of  King's  Bench  looked 
to  the  character  and  qualities  of  the  contract  as  an  English  contract. 

The  next  case  requires  more  attention,  for  it  is  said  to  be  a  case  in 
point  decided  in  the  Common  Pleas,  Trimbey  v.  Vignier,  1843,  Bing. 
N.  Ca.  151,  in  an  elaborate  judgment  of  Chief- Justice  Tindal.  Any 
opinion  by  that  eminent  Judge,  on  such  a  subject,  demands  great  res- 
pect ;  and  I  have  taken,  as  your  lordships  know,  the  best  method  of 
ascertaining  the  application  of  that  case  to  the  present ;  and  in  the  view 
I  take  of  it,  am  assisted  by  a  very  satisfactory  communication  from  the 
Chief- Justice.  That  was  the  case  of  a  French  promissory  note,  indorsed 
in  France,  but  indorsed  blank;  and  it  was  contended  that  a  blank 
indosement  could  not  by  the  law  of  France  operate  as  a  transfer,  but 
was  only  a  procuration.  The  action  was  brought  against  the  maker,  a 
Frenchman,  who  had  removed  to  London,  and  the  holder  had  received 
the  note  in  England — ^but  sent  from  the  foreigner,  who  had  indorsed  it 
blank  in  France.  The  Court  of  Common  Pleas  held  that  the  law  of 
France  must  be  looked  to,  in  order  to  judge  of  the  character  and  effect 
of  this  alleged  contract  of  transfer ;  for  if  it  was  not  a  transference,  then 
the  consequences  would  be  very  different  as  to  the  law  of  set-off,  and 
many  other  pleas.  I  think  that  *case  a  very  clear  one.  But,  1.  rtgog-i 
That  case  related  to  a  French  promissory  note.  2.  One  quality  L  J 
of  such  a  note  was,  that  though  transferable,  yet  in  France  a  blank 
indorsement  was  not  a  transference,  and  conveyed  no  right.  3.  The 
indorsement  was  made  in  France.     The  grounds  of  the  judgment  appear 
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most  clearly  from  the  opinion  of  the  Chief^astioe.  This  case  shows 
that  the  Common  Pleas  looked  on  the  coantrj  in  which  the  note  or  pro- 
per contract  was  made^  to  ascertain  whether  it  was  transferable  ;  and| 
Becond|  what  was  the  effect  of  the  indorsement  in  the  form  in  which  it 
was  executed;  and  whether,  bj  the  law  of  France^  a  blank  indorsement 
operated  as  a  transfer. 

This  is  a  Scotch  contract — ^transferable  by  indorsement-— without  the 
words  <<  or  order/'  and  the  subject  of  transference  by  a  blank  indorse- 
ment. If,  to  be  sure,  it  had  been  alleged,  that  by  the  law  of  England 
the  form  in  which  the  indorsement  is  expressed  did  not  constitute  any 
contract  at  all  between  the  indorser  and  indorsee,  and  did  not  operate 
any  transference,  certainly  that  plea  would  be  most  relevant,  because 
then  the  charger  would  be  founding  on  a  contract  said  to  be  made  in 
England,  but  really  not  a  contract  at  all. 

But  his  plea  is  that  the  indorsement,  in  the  proper  form  of  such  by 
the  law  of  the  country  where  it  was  made,  and  effectual  by  the  law  of 
this  country,  still  cannot  transfer  any  right  to  the  note— 4)ecau8e  the 
note  itself,  though  a  Scotch  document,  and  sua  nalura  transferable,  and 
by  blank  indorsement ;  yet  became  incapable  of  transfer  when  in  Eng- 
land ;  because  an  English  document,  in  similar  terms,  would  not  be  so 
transferable.  So  far  as  the  case  of  Trimbey  bears  on  the  case,  I  am 
warranted  by  the  most  satisfactory  authority  in  saying  (Chief-Justice 
Tindal's  letter)  that  it  only  affords  this  rule — ^that  the  principle  is,  that 
the  contract  must  be  goTerned  by  the  Scotch  law — that  the  promiasoiy 
note  was  a  promissory  note,  with  all  the  consequences  which  the  Scotch 
law  ingrafts  on  it,  and  that  it  is  not  the  law  of  the  .country  where  the 
indorsation  was  made,  but  the  law  of  the  country  where  the  suspender  or 
defender  entered  into  the  contract,  which  is  to  prevail.  The  indorsing 
the  note  in  England  does  not  moke  a  new  contract,  but  is  merely  the 
P^^nq-i  carrying  into  operation  the  original  contract  *made  in  Scotland 
I-  -I  which  sanctioned  such  indorsement.  True,  the  contract  most  be 
transferred,  and  hence  the  indorsement  must  be  such  as  is  required  by 
the  law  of  England  to  transfer  an  indorsable  document ;  and  that  trans- 
fer is  sometimes  called  a  contract,  and  is  one,  so  far  as  the  object  of 
transference  is  concerned.  Bat  still  it  is  the  transfer  of  the  original 
contract,  which  original  contract  is  a  Scotch  contract,  sua  natura  trans- 
ferable. The  indorsement  does  not  affect  the  original  contract,  much 
less  make  a  new  one,  which  has  no  reference  to  the  contract  in  the  pro- 
missory note.  As  the  original  contract  was  then  the  subject  of  trans- 
ference, I  am  of  opinion  that  the  acceptor  cannot  restrain  his  obligation 
under  that  contract,  by  the  plea  that  the  note  was  carried  to  England, 
and  that  the  note  thereby  lost  that  important  character  which  he  made 
part  of  his  acceptance.  Take  the  converse  case,  that  the  document  was 
not  transferable  by  the  law  of  Scotland,  or  that  transference  had  been 
excluded  by  the  terms  of  the  document  itself  before  acceptance.  Can  it 
be  reasonably  held  that  the  character  of  the  document  would  be  altered, 
and  the  obligation  of  the  debtor  so  seriously  affected  and  enlarged, 
because  the  document  had  been  taken  to  a  country  where  in  general 
promissory  notes  are  transferable  t    The  principle  here  is  the 
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that  the  obligation  of  the  debtor  cannot  be  restrained  and  limited  in  the 
conyerse  case  to  the  above,  and  that  he  cannot  avoid  payment,  by  denying 
the  title  acquired  by  indorsement  to  his  note,  which,  by  the  law  of 
Scotland,  and  as  the  effect  of  bis  acceptance,  was  an  indorsable  note. 

I  am  therefore  for  finding  the  letters  orderly  proceeded. 

Lord  Medwyn. — After  a  good  deal  of  consideration,  I  have  come  to 
entertain  a  very  decided  opinion  in  this  case. 

The  first  point  of  inquiry  is,  to  consider  the  character  of  this  note — 
that  is,  whether  this  be  a  Scotch  or  English  document — in  order  that  we 
may  ascertain  by  what  law  we  are  to  construe  it,  and  to  consider  the 
effects  of  such  a  form  of  document,  if  the  law  of  the  two  countries  should 
differ  in  regard  to  these.  It  is  very  plain,  when  we  look  to  the  nature 
of  the  transaction,  that  the  promissory  note  was  made  out  by  Mr. 
Robertson  in  the  rather  unusual  form  of  being  not  to  the  order  of  the 
payee ;  ^because,  being  a  loan,  obtained  as  a  counterpart  of  the  r^eooA-i 
larger  sum  subscribed  to  this  bank,  if  he  was  unable  to  retire  it  I-  -^ 
when  it  became  payable,  it  would  be  set  off  against  his  claim  upon  the 
bank,  his  shares  in  which  being  always  held  as  security  for  repayment. 
I  have  no  doubt  that  Mr.  Robertson  never  intended  this  document  to  be 
put  into  the  circle,  or  any  claim  to  be  made  upon  it  against  him,  but  by 
the  bank  of  which  he  was  a  shareholder ;  and,  perhaps,  that  was  also 
the  view  of  Mr.  Boucher  at  the  time  he  received  it.  But  these  consi- 
derations, or  what  Mr.  Robertson  contemplated,  cannot  affect  the  claim 
of  an  onerous  bonfi  fide  indorsee,  if  it  be  now  duly  and  legally  in  the 
bands  of  such  a  one. 

It  is  admitted,,  by  a  minute  in  process,  that,  by  the  law  of  England| 
this  promissory  note,  if  it  had  been  made  payable  in  England  is  con- 
ceived in  such  terms  as  not  to  be  mistaken.  Now,  I  am  of  opinion  that  as 
the  note  is  made  in  Scotland,  so  also  it  is  payable  there.  When  no 
other  place  of  payment  is  named,  it  is  always  understood  that  payment 
is  to  be  in  the  place  where  the  note  is  granted.  No  doubt  it  is  made 
payable  to  Boucher,  manager  of  the  British  and  Australasian  Bank,  55, 
Moorgate  Street,  London ;  but  I  cannot  hold  this  as  being  more  than 
descriptive  of  the  payee — I  cannot  hold  it  equivalent  to  making  it  paya- 
ble at  that  place,  or  that  it  was  necessary  to  present  it  there,  and  take 
the  protest  there,  which  would  have  been  the  only  proper  place  for  taking 
the  protest  upon  it,  if  that  had  been  the  place  of  payment.  Accordingly, 
while  it  is  plain  that  the  holder  of  it  did  not  understand  that  he  was  to 
send  it  to  London  to  require  payment  there,  and  conceived  that  his  claim 
for  payment  lay  directly  against  the  grantor,  and  could  only  be  claimed 
from  him  at  his  place  of  residence  ;  so  also  on  the  part  of  the  suspender, 
although  we  have  a  long  discussion  from  him  as  to  the  protest  being 
irregular,  because  it  is  taken  against  him  at  his  chambers,  Register  House, 
no  objection  is  taken  that  the  note  was  not  presented  and  protested  in 
London,  as  being  payable  there;  and  yet  the  protest  could  only  be 
regularly  taken  on  presentment  at  the  place  of  payment.  I  have  no 
doubt  that  the  only  place  of  payment  of  this  note  was  Edinburgh,  where 
it  was  made,  and  where  was  the  residence  of  the  grantor  ;  and  I  may 
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r*R^n  ^®^®  ^^^  *^^*'  ^  *^^°^  *^*'  ^^  ^^^7  protested  at  Mr.  Robertson's 
L  J  chambers,  Register  House ;  more  especially  when  looking  to  the 
correspondence  oat  of  which  the  transaction  arose,  which  I  think  is  all 
carried  on  by  Mr.  Robertson  from  the  Register  House. 

Now,  if  the  note  be  payable  in  Scotland,  where  it  is  also  made,  I  think 
it  is  a  firmly  fixed  rule  of  law  that  its  validity,  nature,  obligation,  and 
interpretation  must  be  given  by  our  law ;  and  it  is  not  questionable  that 
by  the  law  of  Scotland,  a  promissory  note  or  bill  of  exchange  is  indorsa- 
blc;  although  it  be  not  expressed  that  it  is  payable  to  order.  This  is 
implied  in  the  contract,  although  it  is  not  expressed.  This  then  makes 
it  indorsable  in  Scotland ;  and  I  know  of  no  authority  which  says 
that  it  loses  this  quality ;  but,  on  the  contrary,  it  will  carry  this  quality 
along  with  it,  even  into  a  country  where  that  e£fect  would  not  have  been 
given  to  it,  if  it  had  been  a  native  contract.  For  if  tbe  nature  and 
amount  of  the  obligation  contracted  by  the  grantor  of  such  an  instrument 
be  fixed  by  lex  loci  contractus j  more  especially  if  it  be  also  the  Iocils  solu- 
tipniSj  that  cannot  be  held  to  vary  by  carrying  it  or  sending  it  to  another 
country,  where  a  different  effect  might  have  attended  such  an  instrument 
granted  there.  Its  character  and  effect  must  remain  the  same  as  it  was 
when  originally  entered  into. 

As  I  have  already  said,  according  to  our  law  this  note  was  indorsable ; 
the  payee  acquired  the  right  of  transferring  this  note  by  indorsement, 
and  the  maker  of  it  contracted  the  obligation  to  pay  it  not  merely  to  the 
payee,  but  to  the  person  who  should  become  the  holder  of  it  by  indorse- 
ment. This  right  of  the  payee,  and  this  obligation  of  the  maker,  flow 
from  the  contract,  and  they  constitute  part  of  its  nature.  The  maker  con- 
tracts an  obligation  not  merely  to  the  payee,  but  to  the  person  who  may 
become  the  holder  by  means  of  indorsement. 

It  is  often  said,  and  truly,  that  by  indorsation  a  new.  contract  is  cre- 
ated ;  and  I  was  puzzled  at  one  time  with  the  circumstance  that  the  in- 
dorsation in  the  present  case  was  by  an  Englishman  to  an  Englishman, 
and  executed  in  England ;  and  it  appeared  difficult  for  me  to  conceive  how 
such  a  contract  could  be  validly  entered  into  in  a  country  where  such  an 
indorsation  was  not  valid,  so  as  not  to  constitute  a  right  in  favour  of  the 
P^^oA-i  one,  or  an  obligation  against  the  other.  But  although  it  might 
L  -I  *be  consistent  with  principle  to  allow  the  law  of  the  place  where 
the  indorsement  was  made,  to  regulate  its  effect  between  indorser  and  indor- 
see, as  between  the  indorsee  and  the  maker  no  new  contract  is  created,  the 
contract  between  them  remaining  the  same  original  contract,  regulated  by 
the  lex  loci  contractus  ;  the  indorsee  is  merely  substituted  in  the  place  of  the 
original  payee,  and  the  maker  remains  under  the  same  liability  he  contracted 
at  the  time  he  made  the  note,  which  was  to  pay  to  the  payee  or  to  the  hol- 
der by  indorsement  3  and  he  cannot  object  to  the  form  of  the  transfer,  if 
it  be  made  according  to  the  law  which  gives  its  character,  and  regulates 
the  quality  of  the  note )  that  is,  in  the  present  case,  according  to  the  law 
of  Scotland.  • 

Thus,  in  De  la  Chaumette,  the  right  of  transferring  the  bank-note,  and 
consequently  the  liability  of  the  bank,  was  held  to  be  determined  by  the 
law  of  England,  and  not  by  the  law  of  France,  where  the  transfer  was 


[* 
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made.  It  was  an  English  document  made  and  payable  in  England.  The 
judgment  in  Trimbey  was  on  the  ground  ^'  that  the  note  was  made  by 
the  defendant  in  France^  and  that  he  was  liable  to  such  person  as  became 
the  holder  thereof,  by  an  indorsement  made  according  to  the  law  of  that 
country/'  The  maker  had  undertaken,  by  the  original  contract,  to  pay 
to  any  other  holder,  only  if  he  acquired  by  an  indorsement  according  to 
the  law  of  France.  An  indorsement,  therefore,  according  to  the  Eng- 
lish form  executed  in  England,  did  not  transfer  it  us  to  an  onerous  in- 
dorsee. 

I  am  therefore  of  opinion  that,  as  a  Scotch  instrument,  it  was  legal 
for  Boucher  or  the  British  and  Australasian  Bank,  to  indorse  it  to 
Raleigh  and  Co.,. and  they  could  validly  transfer  it,  by  indorsation,  to  the 
Manchester  Bank. 

It  may  be,  however,  that  they  are  not  onerous  bona  fide  indorsees. 
And  here  again  the  laws  of  the  two  countries  differ ;  while  we  allow  the 
plea  of  non-onerosily  to  be  proved  only  by  writ  or  oath,  I  believe  from 
the  form  of  pleading  used  in  England,  where  the  plaintiff  suing  on  a  bill 
or  note  is  obliged  to  prove  the  claim  by  witnesses,  and  show  how  it  is  in 
his  person,  witnesses  are  admitted  to  disprove  that  it  is  in  his  person 
onerously  or  for  his  own  behoof.  But  I  cannot  apply  that  rule  of  law  to 
the  present  case. 

The  case  is  not  even  that  of  an  English  contract  sued  on  in  , 
^this  country,  but  of  a  Scotch  document  of  debt ;  and  therefore  ' 
nnquestionably  the  law  of  the  country  in  which  the  action  is  brought, 
must  regulate  the  mode  of  enforcing  it  and  the  efficacy  of  any  defence 
which  may  be  set  up  against  payment :  that  is,  the  law  of  Scotland  alone 
can  be  looked  to  both  as  to  the  nature  or  substance  of  the  defence,  and  as 
to  the  form  in  which  it  is  to  be  brought  forward,  and  the  evidence  by  which 
it  is  to  be  supported.  If  the  note  had  been  « to  order,"  but  made  and  paya- 
ble in  Scotland,  though  indorsed  to  and  in  the  hands  of  an  English  cre- 
ditor, the  defence,  in  an. action  for  payment  of  it  before  this  Court,  that  the 
charger  did  not  hold  it  onerously  and  bond,  fide,  could  only  be  established 
by  his  writ  or  oath.  So  I  think  it  must  be  in  the  present  case.  If  I 
am  right  in  holding,  that  as  a  Scots  document  it  was  indorsable  in  Eng- 
land, the  circumstance  that  the  grantor  may  not  have  intended  it  to  be 
put  into  the  circle,  and  that  the  original  payee  received  it  in  terms  imply- 
ing acquiescence  in  this  condition,  will  not  affect  an  onerous  bona  fide 
indorsee;  and  this  can  ^ive  no  higher  right  to  the  grantor,  nor  introduce 
any  different  rule  as  to  the  evidence  to  prove  his  defence,  than  if  it  had 
been  made  out  to  order.  It  is  competent,  no  doubt,  in  this  case,  to  estab- 
lish non-onerosity,  or  the  absence  of  bond,  fides,  but  only  by  the  writ  or 
oath  of  the  party,  for  I  do  not  see  any  circumstances  giving  such  an  ap- 
pearance of  fraud  in  the  transfer  from  Boucher  to  the  Manchester  Bank, 
as  to  introduce  any  other  mode  of  proof. 

Lord  MoNCREiFF. — I  have  considered  this  case  with  great  attention 
and  anxiety,  and  have  come  to  the  same  opinion.  Seeing  very  clearly, 
on  the  undisputed  facts  of  this  case,  that,  as  between  Mr.  Robertson  and 
the  Manager  of  the  British  and  Australasian  Bank,  the  promissory  note 
here  sued  on  was  neither  granted  by  Robertson  nor  received  by  Boucher; 
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as  an  ordinary  mercantile  bill  of  exchange,  to  be  passed  to  third  parties 
in  the  will  of  the  grantee,  but  was  intended  and  understood  bj  both  of 
them  to  be  merely  the  voucher  of  a  loan  on  the  security  of  the  granter'a 
stock  in  the  Banking  Company,  already  paid  up,  and  to  be  met  in  any 
event  by  that  stock ;  and  seeing,  therefore,  that  it  could  only  come  into 
the  hands  of  the  present  chargers  by  indorsation,  by  a  direct  breach  of 
r^QOA^  the  good  faith  on  *which  it  was  granted,  it  is  natural  for  the  Court 
L  1  to  feel,  that  if  any  distinct  ground  in  law  can  be  laid  for  giving 

the  suspender  relief  from  this  diligence,  it  must  be  their  inclination  as 
well  as  their  duty  to  afford  him  that  relief. 

But  the  law  of  bills  of  exchange  is  a  most  important  and  sacred  branch 
of  the  law  in  this  commercial  country }  and  this  promissory  note  being 
in  fact  in  the  hands  of  a  third  party,  a  mercantile  company,  by  a  form 
of  transfer  which,  in  other  circumstances,  would  be  legally  effectual  to 
certain  known  consequences  by  the  laws  of  Scotland,  we  must  see  some 
definite  ratio  santioned  by  principle  and  authority,  before  we  refuse 
effect  to  the  diligence  raised  on  it,  however  hard  it  may  be  on  the  sus- 
pender. 

The  suspender  makes  various  points.  They  are  distinct  in  themselves. 
But  all  of  them  seem  to  resolve  into  or  depend  on  this  question.  By  what 
law  are  the  rights  of  the  chargers,  under  the  ind  orsation  of  the  note  by 
Boucher,  to  be  judged  ? 

The  first  question  is.  What  was  this  note  in  its  original  form  and  con- 
stitution— in  what  place  was  the  obligation  contracted — and  in  what 
place  did  the  obligant  undertake  to  pay  ?  The  suspender  pleads,  that 
though  the  note  was  made  in  Scotland,  the  whole  transaction  was  Eng- 
lish, and  the  place  of  payment  must  be  taken  to  be  at  55,  Moorgate 
Street,  London,  the  undertaking  being  to  pay  to  Frederick  Boucher, 
designed  Manager  of  the  British  and  Australasian  Bank  at  that  place. 

A  distinction  must  here  be  made.  It  may  be  clear  enough  that,  in 
the  cause  or  origin  of  the  obligation,  the  transaction  was  English,  and 
that  in  the  understanding  of  the  parties  there  was  to  be  no  payment  in 
Scotland,  but  all  was  to  be  settled  in  London.  But  all  this  is  latent,  and 
cannot  settle  the  question  as  to  what  the  note  is  as  a  mercantile  instru- 
ment. The  question  is.  What  is  the  character  of  that  instrument  on  the 
face  of  it,  as  a  promissory  note  passed  to  a  third  party  by  indorsation, 
presumed  to  be  ignorant  of  any  latent  understanding  or  agreement  ? 

In  the  Register  House,  Edinburg,  Mr.  Robertson  writes  these  words — 
<<  Six  months  after  date,  I  promise  to  pa^  to  Frederick  Boucher,  Esq., 
manager,  &c.,  55,  Moorgate  Street,  London,"  &c.,  £412,  value  received. 
P^Qor-1  Apart  from  the  latest  ^facts  which  are  otherwise  made  known  to 
t-  J  us,  there  is  nothing  peculiar  in  this  document.  It  is  simply  a 
legal  promise  by  a  gentleman  domiciled  in  Scotland,  and  written  in  bis 
own  office  in  the  Register  House,  Edinburgh,  to  pay  a  certain  sum  to  a 
gentleman  resident  in  London — which  note  of  promise  is  delivered  to  the 
latter.  When  the  matter  is  reduced  to  this  simple  state  of  the  fact,  which 
is  all  we  can  get  from  the  note  itself,  it  is  quite  impossible  for  the  Court 
to  say  that  the  contract — I  mean  the  understanding  by  that  note — either 
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is  an  English  contraot,  or  constitutes  a  debt  payable  in  London^  merely 
because  the  payee  or  creditor  is  described  as  domiciled  or  holding  his 
office  there.  It  would  be  a  very  dangerous  doctrine  to  hold  that  it  can 
be  so.  I  apprehend,  that  both  the  locus  contractus  and  the  locus  solu- 
tionis, with  reference  to  this  as  a  mercantile  instrument,  must  be  held  to 
be  in  Edinburgh.  I  have  no  occasion  to  inquire  whether  a  protest  at 
the  suspender's  dwelling-house  would  have  been  good.  I  have  no  doubt 
that  it  was  effectual  when  used  at  his  office,  or  place  of  business,  where 
the  note  itself  was  dated. 

2.  Supposing  the  debt  to  be  under  a  Scotch  contract,  and  payable  in 
Scotland,  the  suspender  pleads  that  the  indorsement  formed  a  new  con- 
tract made  in  England;  and  that  such  a  note  not  being  indorsable  by 
the  law  of  England,  (which  I  take  as  matter  of  fact  admitted,)  the  in- 
dorsation must  be  judged  by  that  law^  and  could  carry  no  title  to  the 
chargers. 

I  was  at  first  much  struck  with  this  point;  and,  even  now,  I  am  not 
able  to  say  that  there  is  not,  at  least  in  the  circumstances  of  this  case^ 
some  probable  ground  for  the  plea.  But,  on  careful  consideration,  I  do 
not  think  that  it  can  stand  as  a  general  doctrine  of  law  on  any  solid 
principle. 

We  get  little  aid  from  the  cases  referred  to.  In  Rickman,  in  Glynn, 
and  in  Maberly,  the  bill  was  clearly  payable  in  England,  and  so  taken; 
and  in  Kickman,  the  indorsation  was  made  in  Scotland;  which,  however, 
raised  a  specialty,  which  gave  occasion  to  an  important  observation  by 
high  authority,  in  some  views  favourable  to  the  suspender's  present  plea. 
The  question  in  all  of  these  cases,  was  on  the  effect  of  the  indorsation, 
as  exposing  the  indorsee  to  all  exceptions  competent  by  the  law  of  Eng- 
land. There  is  no  case  in  which  it  has  been  held  ^that  a  Scotch  r^oof^-i 
bill,  payable  in  Scotland,  though  not  bearing  to  order,  cannot  be  L  J 
effectually  indorsed  by  the  nominatim  payee  in  England.  The  contrary 
seems  rather  to  be  implied  in  all  the  cases.  In  point  of  principle,  it 
should  seem  that  the  law  of  the  place  where  the  note  is  made,  and  where 
it  is  also  payable,  must  regulate  the  question  as  to  its  negotiability,  (at 
least  as  to  the  grantor  or  acceptor's  liability,)  wherever  the  act  of  nego- 
tiation may  take  place.  Professor  Story,  in  stating  the  precise  case,  sec. 
356,  though  he  does  not  positively  resolve  it,  evidently  leans  strongly 
to  this  principle;  and  it  seems  necessarily  to  follow,  from  what  he  had 
before  stated,  sec.  317,  in  speaking  of  the  place  of  payment  of  negotiable 
instruments,  when  no  place  is  defined,  that  it  does  not  follow,  from  the 
particular  decision  referred  to,  which  held  such  a  note  or  bill  to  be  pay- 
able anywhere,  (a  doctrinescarcely  reconcilable  with  our  rules  as  to  nego- 
tiation,) «that  the  law  of  the  place  of  the  negotiation  is  to  govern;  for 
the  transfer  is  not,  as  to  the  acceptor  or  maker,  a  new  contract;  but  it 
is  under  and  a  part  of  the  original  contract,  and  springs  up  from  the  law 
of  the  place  where  that  contract  was  made." 

I  am  therefore  unable  to  come  to  the  conclusion,  that  the  indorsement 
in  the  present  case  was  invalid,  merely  on  the  ground  that  it  was  made 
in  England,  the  note  not  bearing  to  be  payable  to  order.  Whether,  if 
we  might  look  to  the  special  fisiots  of  the  case,  there  might  not  be  room 
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for  a  different  result,  as  in  tbe  special  case,  may  possibly  be  another 
question.  As  it  is  clear,  in  fact,  tbat  the  note  was  not  meant  to  be  made 
indorsable,  it  might  perhaps  be  thought  that  the  words  <<or  order,''  were 
left  out  of  set  purpose,  and  that  this  must  have  been  palpable  both  to 
Boucher  and  to  the  indorsees.  But,  while  I  see  great  difficulty  in  it, 
any  view  of  this  kind  would  probably  belong,  at  any  rate,  more  properly 
to  the  last  pica  which  was  urged  by  Mr.  Butherftird  in  his  last  argument 
—that,  supposing  the  indorsement  to  be  effectual  to  transfer  Boucher's 
title  in  the  note,  the  indorsers  could  only  take  it  as  assignees  under  the 
law  of  England,  subject  to  all  exceptions  and  all  modes  of  proof  compe- 
tent by  that  law. 

8.  This  third  plea,  or  view  of  the  law  applicable  to  the  case,  seems  to 
r*5^S71  ^^'  ^^^^  ^^^  ^^  ^^  England  must  rule  in  regard  to  *the  effect 
I-  J  of  the  indorsement  in  the  execution  sought  by  action  or  diligence; 
or  more  specially  in  the  sort  of  evidence  by  which  the  suspender  may 
prove  any  objection  to  the  title  of  the  charger,  as  a  bon&  fide  holder  of 
the  note  by  indorsation. 

It  is  very  difficult  to  reach  this  point  in  the  present  case.  If  the 
general  doctrine  laid  down  in  the  House  of  Lords  in  Lippmann  v.  Don,  2 
S.  &  M<L.  274,  <<that  the  lex  fori  is  the  rule  where  the  question  arises 
upon  the  remedy,"  were  understood  to  apply  to  all  questions  whatever 
arising  in  the  Court  in  which  the  remedy  is  sought,  except  what  relates 
to  the  constitution  of  the  contract,  the  plea  here  must  necessarily  be  ex- 
cluded, and  the  law  of  Scotland  must  be  the  rule.  And  though  there 
may  be  some  apparent  difficulties  in  some  parts  of  the  reasoning  in  that 
very  able  and  learned  judgment  of  Lord  Brougham,  I  have  not  any  doubt 
that  it  rested  on  sound  principles  of  international  law,  at  all  events  with 
reference  to  the  matter  there  in  discussion — the  effect  of  prescription  or 
limitation  of  action  in  the  law  of  the  place  in  which  the  remedy  was 
sought.  The  greatest  difficulty  I  perhaps  should  hove  found  in  it,  would 
have  been  in  the  course  of  the  proceedings  in  the  important  case  of  Del- 
val  T.  The  York  Buildings  Company,  about  which  there  seems  to  have 
been  some  misapprehension.  In  that  case,  the  Court  of  Session  did  not 
"decide  in  favour  of  the  lex  loci"  but  in  favour  of  the  lex  fori.  They 
found  July  80, 1783,  Hailes,  926,  929,  <<that  the  negative  prescription 
(of  the  law  of  Scotland)  took  place."  And  I  should  humbly  have  thought 
that  they  did  so  on  sound  principles,  as  laid  down  by  Lord  Eskgrove, 
and  apparently  coinciding  with  those  adopted  in  Lippmann  v.  Don,  wherever 
the  domicile  of  the  York  Buildings  Company  might  be.  The  remedy 
was  sought  (and  legally  sought)  in  the  Scotch  Court.  That  judgment 
was  simply  adhered  to,  March  9,  1786.  It  was  the  House  of  Lords 
which,  by  reversing  that,  (March  12,  1788,)  virtually  found  that  the 
lex  fori  (if  that  means  the  place  where  the  remedy  is  sought)  could  not 
operate,  out  that  the  lex  loci  contractus^  or  otherwise  the  law  of  the 
debtor's  domicile,  must  rule  the  ease  even  in  the  Scotch  Court.  Accord- 
ingly, the  Court  of  Session,  in  the  subsequent  case  of  Chessels  v.  The 
York  Buildings  Company,  February  14,  1792,  followed  the  rule  thus 
p,goo-i  given  to  them,  though  by  *an  ex  parte  judgment — rejecting  tbe 
t-        -I  lexfori^  and  deciding  by  the  lex  loci.     If  that  were  right;  the 
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principle  thak  the  law  of  the  place  where  the  remedy  is  sought  must 
always  prevail  in  that  matter,  could  not  stand  as  an  universal  rule.  That 
the  judges  who  pronounced  the  first  judgment  said  that  action  might  still 
lie  in  England,  does  not  seepi  to  alter  the  state  of  the  point.  For  so,  I 
presume,  action  or  diligence  would  still  have  lain  to  Lippmann  in  France^ 
if  he  had  found  Sir  A.  Don  or  his  property  in  that  country. 

But  waiving  this  matter,  which  only  comes  to  this^  tha.t  the  ex  parte 
ju<i^me9t  of  the  Hou3e  of  Lords  may  have  heen  wrong,  and  may  have 
misled  the  Court  in  the  later  case,  I  am  nevertheless  satisfied  that  the 
principle  laid  down  iu  Lippmann  is  generally  souijid,  even  in  such  a  case 
as  that;  and  it  certainly  has  the  sanction  of  Hailes,  Erskine,  Stewart^ 
Pirleton,  Kaimes,  Story,  and  other  authorities. 

But  it  is  more  material  now  to  observe,  that  in  the  present  case,  if  the 
previous  points  have  been  rightly  taken,  the  same  difficulties  which 
occurred  in  other  cases  do  not  arise,  {'or  here,  the  lex  lod  contractus^ 
the  lex  loci  solutionis^  the  lex  domicilii  of  the  debtor,  and  the  lex  fori 
where  the  remedy  Is  sought,  all  coipcide.  Scotland  is  the  place  where 
the  contract  was  made,  Scotland  is  the  place  of  payment,  Scotland  is  the 
place  of  the  suspender's  domicile,  and  it  is  in  this  Court  that  the  remedy 
is  sought  Even,  therefore,  though  the  principle  of  the  case  of  Glynn 
V.  Johnston  were  sustained,  it  would  not  avail  the  suspender,  because 
there  the  bill  was  payable  in  London,  and  the  case  was  decided  on  that 
footing  by  tljie  Court,  as  relating  to  an  English  debt.  But  if  Lord 
Brougham's  observation  on  that  case  be  just,  it  must  apply  a  fortiori 
to  the  present  case;  and  then  it  decides  the  very  point  that  the  lex  fort 
must  rule  as  to  the  evidence  competent  to  prove  objections  to  the  onero- 
sity  or  bon&  fides  of  the  indorsees.  Whether  it  may  be  impossible  to 
figure  any  case  in  which  the  law  of  the  place  where  the  action  is  raised, 
oi^^ht  to  yield  to  that  law  under  which  the  transaction  and  the  negotia* 
tion  took  place,  it  is  unnecessary  to  say  at  present.  I  concur  in  the 
doctrine,  and  am  clear  it  must  decide  the  case.  Perhaps  X  should  not 
go  further. 

A  point  of  aome  interest,  however,  seems  to  be  raised  by  'I'Lord  r^cgog-i 
Brougham's  observation  on  the  case  of  Bickman  v.  Parry,  to  I-  -■ 
which  I  think  proper  to  advert,  though  it  may  very  probably  be  impor* 
sible  to  make  it  operative  in  this  case.  The  bill  there  was  drawn  in  Scot- 
land, accepted  in  London,  and  made  payable  there,  but  to  a  payee  named, 
who  indorsed  it  in  Scotland.  It  being  dishonoured  by  the  acceptors,  the 
indorsee  sought  recourse  against  the  indorser  here.  The  Court  held  that, 
being  accepted  and  made  payable  in  London,  it  was  an  English  debt,  and 
that  the  English  statute  of  limitations  applied  to  it.  Lord  Brougham 
observes  that  this  was  a  mistake ;  because,  though  the  debt  might  be 
English  in  a  question  with  the  acceptor  in  London,  the  debt,  as  claiming 
from  the  indorser  in  respect  qf  his  indorsation  in  Scotland,  it  was  a  Scotch 
debt  in  the  question  between  him  and  the  indorsee.  This  supposes  that 
the  indorsement  made  a  new  contract — ^not  indeed  in  respect  of  the  ac- 
ceptor in  the  view  already  considered,  though  even  in  that  view  it  may 
not  be  immaterial — but  in  respect  of  the  indorser  as  liable  to  the  in- 
dorsee, that  it  made  that  a  Scotch  debt,  which  by  the  acceptance  was  an 
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English  debt.  If  tbis  be  so,  we  bave  tbe  converse  of  tbe  ease  here. 
Tbe  debt,  by  tbe  subscriptioD  to  the  promissory  note,  was  Scotch.  Bat 
when  Boucher  indorsed  it  in  England,  there  was  a  new  contract  (if  legally 
constituted)  between  him  and  the  indorsee.  Take  it  that  it  was  legal, 
in  respect  of  the  original  contract  being  Scotch,  so  far  at  least  as  the 
grantor  of  the  note  was  concerned,  What  was  it  as  between  the  indorser 
and  the  indorsee  ?  On  the  principle  of  the  observation  on  tbe  case  of 
Bickman,  it  constituted  a  claim  as  an  English  debt,  as  due  by  Boucher 
to  the  indorsees,  which  debt  must  be  proved  by  the  rules  of  the  law  of 
England,  and  subject  to  all  the  qualities  of  that  law.  Then  suppose  Mr. 
Kobertson  bankrupt  and  the  note  dishonoured,  and  Boucher  or  the  Aus- 
tralasian Bank  solvent, — (as  it  is  said  they  have  paid  all  creditors) — How 
would  the  charger  seek  his  relief?  He  must  sue  Boucher  on  his  indorse- 
ment in  an  English  Court.  And  the  first  question  would  then  be,  whe- 
ther suing  for  that  as  an  English  debt,  such  an  indorsement  made  in  Eng- 
land could  be  looked  at  as  forming  a  valid  instrument  of  d^bt  under  the 
law  of  England.  Though  I  don't  pretend  to  know  what  the  result  would 
r*8401  ^®>^^  seems  very  probable  that  he  *would  be  at  once  cast  in  his 
L  J  action  on  the  bill,  whatever  other  remedy  he  might  have,  if  really 
a  creditor  of  Boucher's.  But,  even  if  this  were  not  to  happen — very 
clearly,  I  suppose,  his  claim  would  be  subject  to  all  the  other  rules  of 
evidence  of  the  law  of  Eugland,  whether,  in  respect  of  his  onerosity, 
his  bona  fides,  or  anything  else  affecting  the  substance  or  amount  of  the 
claim. 

I  am  aware  that  it  will  be  asked.  How  will  this  avail  Robertson  t 
Probably  it  may  not,  and  nothing  has  been  pleaded  specifically  in  this 
view,  though  the  general  pleas  against  the  validity  and  effect  of  the  in- 
dorsation may  cover  all  that  can  arise  on  it.  But  I  may  just  throw  out 
for  consideration  these  points  : — 1.  Is  a  party  to  be  considered  as  a  bona 
fide  onerous  indorsee  in  such  a  question,  who,  on  the  face  of  the  transac- 
tion, has  no  recourse  against  the  indorser  from  whom  he  takes,  or  only  a 
recourse  subject  to  the  rules  of  the  law  of  England,  which  the  suspender 
is  willing  to  close  with  ?  But,  2.  Suppose  it  to  be  so;  Robertson  says 
he  is  not  debtor  to  Boucher  or  his  constituents,  and  it  is  pretty  clear  that 
he  is  not.  If  so,  he  must  be  entitled  to  relief  against  them.  But  may 
it  not  be  a  question,  whether  he  is  not  entitled  to  such  relief,  not  merely 
in  his  own  right,  in  respect  of  his  funds  in  their  hands,  but  in  the  right 
of  the  charger  to  whom  he  is  unjustly  required  to  pay  what  they  could 
not  have  demanded  ?  Is  he  not  entitled  to  demand  an  assignation  from 
the  charger,  and  an  assignation  which  will  be  available  in  an  English 
Court  ?  It  is  said  that  the  British  and  Australasian  Bank  have  adver- 
tised that  they  are  ready  to  pay  all  creditors.  If  so,  they  are  debtors  to 
the  charger  by  the  indorsation,  if  it  is  valid ;  and  he  might  claim  pay- 
ment from  them,  if  the  suspender  was  unable  to  pay.  But  if  the  sus- 
pender is  forced  by  the  shape  which  the  transactions  have  assumed,  to 
pay  what  is  not  due  by  him,  but  by  Boucher  or  his  constituents,  is  he 
not,  on  making  payment,  entitled  to  be  placed  in  Boucher's  right,  and 
so  enabled  to  claim  his  relief  as  a  creditor  of  the  Company  and  its  part- 
ners?    And  if  the  charger  cannot  grant  such  an  assignation  which  will 


BILLS    OF    EXCHANGE.  579 

be  available  in  law^  is  he  entitled  to  demand  payment  from  the  sus- 
pender ? 

I  know  not  that  there  is  any  solidity  in  these  suggestions,  r^o^i-i 
♦Probably  not.  But  as  they  have  occurred  to  my  own  mind,  I  L  J 
throw  them  out  for  consideration,  in  a  case  which  I  must  regard  as  a  very 
hard  one.  In  other  respects,  after  the  most  anxious  consideration,  I  do 
not  see  any  ground  in  law  yet  presented,  on  which  we  can  relieve  the 
suspender  from  the  diligence  regularly  raised  against  him.  I  have  no 
douht  that  the  objection  to  the  protest  is  not  well  founded. 

The  Court  accordingly  repelled  the  reasons  of  suspension,  and  found 
the  letters  orderly  proceeded,  and  decerned. 


THE  LIMITATION  OP  ACTIONS  UPON  BILLS  OP  EXCHANGE  IS  REGULATED 
BY  THE  LAW  OF  THE  PLACE  WHERE  THE  ACTION  IS  BROUGHT,  AND 
NOT  BY  THE  LAW  OP  THE  PLACE  WHERE  THE  BILL  IS  MADE. 

L— THE    BRITrSH    LINEN    COMPANY    v.   DRUM- 

MOND. 

Maj  22,  183  0.— E.     10  B.  &  C.  903.    Eng.  Com.  Law  Reps.  vol.  21. 

Declaration  stated  that  before  and  at  the  time  of  making  the  instrn- 
ment  and  obligation  thereinafter  mentioned,  the  British  Linon  Company 
carried  on  business  in  Scotland,  and  one  James  M<Calloch  and  the  de- 
fendant were  resident  and  domiciled  therein,  to  wit,  at,  &c.,  and  there- 
upon bn  the  18th  September,  1823,  in  Scotland,  to  wit,  at,  &c.,  bj  a  cer- 
tain instrument  and  obligation  in  writing  there,  to  wit,  in  Scotland  afore- 
said, made  and  signed  by  the  defendant  as  thereinafter  mentioned  and 
expressed,  and  which  said  last-mentioned  instrument  and  obligation  in 
writing  the  company  brought  into  Court,  the  date  whereof  was  the  day 
and  year  last  aforesaid.  The  instrument  was  then  set  forth,  and  after 
reciting  that  a  court  of  directors  of  the  company  had  agreed  to  allow 
James  M^Culloch  and  the  defendant  a  credit  upon  an  account  current,  to 
be  kept  in  the  books  of  the  company  in  the  name  of  James  M^CuUoch, 
to  the  amount  of  £400  sterling;  upon  their  granting  the  last-mentioned 
obligation,  therefore,  the  said  James  M^Culloch  and  defendant  thereby 
bound  and  obliged  themselves  •conjointly  and  severally,  their  r^oAo-i 
heirs,  executors,  and  successors  whatsoever,  to  content  and  pay  ^  -' 
the  company  the  said  sum  of  £400  sterling,  or  such  part  or  parts  thereof 
as  the  said  James  M'Culloch  should  draw  out  value  for,  or  be  due  to  the 
company,  by  orders  or  drafts  on  the  company,  &c.,  &c.  The  declaration, 
after  stating  the  mode  in  which  the  bond  was  executed,  averred,  that  by 
virtue  of  the  law  and  customs  of  Scotland  aforesaid,  then  and  at  the 
time  of  making  such  instrument,  and  thence  hitherto  in  force,  the  time 
for  bringing  any  suit  or  instituting  any  legal  proceeding  by  the  company 
against  the  defendant  upon  and  in  respect  of  the  said  last-mentioned 
instrument,  and  the  cause  and  right  of  action  accruing  thereon,  had  not 
yet  elapsed;  that  is  to  say,  by  virtue  of  the  said  law  and  customs;  the 
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said  company  had  the  right  and  privilege  ot  suing  and  bringing  any  nc- 
tion  thereon  at  any  time  within  divers,  to  wit,  forty  years  from  the  time  of 
making  and  signing'the  same  asr  aforesaid.  It  was  then  stated  that  the 
company,  by  virtue  of  the  instrument  and  obligation  last  aforesaid,  at  the 
request  of  the  defendant,  gave  and  allowed  credit  to  the  said  James  M'Cal- 
looh  and  the  defendant,  upon  an  account  current,  kept  in  the  books  of  the 
company  in  the  name  of  the  said  James  M^Cullooh,  to  the  amount  of  X400, 
and  that  that  credit  had  expired,  and  that  there  was  due  to  the  company 
£228  as  a  balance;  that  M<Culloch  died  insolvent;  that  in  his  lifetime 
he  had  wholly  refused  and  neglected  to  pay  the  said  sum  of  £22S,  or  any 
part  thereof,  or  any  interest  thereon,  although  payment  was  demanded  in 
his  lifetime,  of  which  the  defendant  had  notice,  whereby  an  action  ac- 
crued, &c.  Plea,  that  the  supposed  causes  of  action  did  not,  nor  did 
either  of  them,  accrue  to  the  company  at  any  time  within  six  years  be- 
fore the  exhibition  of  the  bill  of  the  company  against  the  defendant  in 
manner  and  form,  &e.     Oeneral  demurrer  a'bd  joinder. 

CampbeHj  in  support  of  the  Demurrer.— The  plea  is  bad.  It  is 
founded  on  Stat.  21  Jac.  1,  c.  16,  s.  3,  which  Statute  does  not  apply  to 
tho  instrument  set  out  in  the  declaration,,  the  same  having  been  fraoMd 
in  Scotland,  (which  for  the  purpose  of  this  case  must  be  considered  a 
r*R4<^1  ^^^^^S^  country,)  and  by  the  *law  of  that  country  the  action  may 
L  -I  still  be  maintained.  The  decisions  of  both  English  and  Scotch 
Courts  show  that  the  construction  of  personal  contracts  depends  on  the 
lex  hci  corUractuB,  Therefore  if  this  be  a  personal  contract  plaintiff  is 
entitled  to  judgment,  for,  according  to  the  law  of  Scotland,  he  would  not 
be  barred  by  the  effluxion  of  time.  « 

In  Innes  v.  Sir  J.  Wallace  Dunlop,  Bart.,  8  T.  B.  695,  it  was  holden 
that  the  assignee  of  a  Scotch  bond  might  maintain  an  action  of  assumpsit 
here  against  the  obligor  in  his  own  name.  In  Male  v.  Roberts,  3  Esp. 
Kep.  163,  the  money  paid  for  the  defendant's  use,  for  which  the  action 
was  brought,  was  paid  in  Scotland,  and  the  action  was  defended  on  the 
ground  of  the  defendant  having  been  an  infant  when  the  money  was  paid. 
But  Lord  Eldon  ruled  that  the  contract  must  be  governed  by  the  laws  of 
that  country  where  the  contract  arose.  In  Inglis  and  Others  v.  Usher- 
wood,  1  East,  515,  where  a  question  arose  touching  the  right  to  stop  m 
transitu^  the  law  of  Kussia  with  respect  to  such  right  appeared  to  differ 
from  the  law  of  England;  but  the  delivery  having  been  made  in  Russiay 
the  law  of  that  country  was  allowed  to  prevail  in  this ;  and  that  case  is 
supported  by  the  more  recent  one  of  Bohtlingk  and  Others  v.  Tnglis  and 
Others,  3  East,  381.  tn  Melan  v.  The  Duke  de  Fitzjames,  1  Bos.  & 
Pul.  138,  the  Court  of  Common  Pleas  discharged  a  defendant  out  of  cus- 
tody on  entering  a  common  appearance,  on  the  ground  that  the  instru- 
ment on  which  he  was  held  to  bail  was  entered  into  in  France,  and  that 
by  the  law  of  that  country  his  property  only,  and  not  his  person,  was 
liable.  And  although  Mr.  Justice  Heath  there  dissented  from  the  rest 
of  the  Court,  ho  did  so  on  the  ground  that  the  remedy  only  was  in  ques- 
tion, and  not  the  construction  of  the  contract,  2  East,  455.  It  was  im- 
pliedly a  part  of  the  contract  between  the  parties  in  this  case  that  it 
should  continue  in  full  force  forty  years.     For  the  law  of  the  country 
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(where  the  oontraot  is  made)  as  to  the  period  during  which  it  is  to  remain 
in  force,  mast  be  considered  as  incorporated  in  the  contract  itself.  If  a 
shorter  period  had  snfficed  to  bar  in  Scotland  than  in  England,  the  de^ 
fendant  would  have  been  cKsoharged ;  and  therefore  the  conTcrse  should 
be  true.  The  case  of  Daplein  ▼.  Be  RoTcn,  2  Yern.  540,  will  be  cited 
on  the  other  side,  where  it  *was  holden  that  if  a  mail  recovers  a  t-maa-i 
judgment  or  sentence  in  France  for  money  dne  to  him,  the  debt  I-  J 
mnst  be  considered  here  only  as  a  debt  by  simple  contrAct,  and  the  sta- 
tute of  limitations  will  run  upon  it }  but  it  does  not  appear  that  by  the 
law  of  France  the  remedy  still  subsisted.  In  Robinson  v.  Bland,  2  Burr. 
1077,  it  was  holden  that  a  bill  of  exchange  drawn  by  a  person  on  him- 
self payable  in  England,  part  of  the  consideration  whereof  was  money 
won  at  play,  could  not  be  recovered  upon  in  England  ;  but  there  England 
was  the  locw  sohtHanis.  The  case  of  Williams  v.  Jones,  13  East,  439, 
will  be  chiefly  relied  on  by  the  other  side.  There,  to  a  plea  of  the  sta- 
tute of  limitations,  the  plaintiffs  replied,  that  the  defendant,  when  the 
cause  of  action  arose,  was  in  the  East  Indiea,  ajad  that  the  action  was 
commenceed  within  six  years  after  his^  first  return  into  thia  kingdom ; 
and  the  rejoinder  stated  that  by  the  king'a  charter  granted  in  pursuance 
of  the  Stat.  13  Geo.  III.  c.  63,  the  Supreme  Court  of  Calcutta  was 
authorized  to  exercise  the  same  jurisdiction  in  civil  cases  as  is  exercised 
by  the  Court  of  King's  Bench  within  England  by  the  common  law  there- 
of, and  that  the  plaintiff  and  the  defendant  were  subjects  of  the  king, 
and  were  residing  at  Bengal,  within  the  jurisdiction  of  the  said  Supreme 
Court,  and  the  causes  of  action  wholly  accrued  there,  and  the  defendant 
con^nued  resident  at  Bengal,  and  within  the  said  jurisdiction,  more  than 
six  years  after  their  accrual,  and  no  action  was  commenced  within  those 
six  years.  On  a  demurrer  to  this  rejoinder,  it  was  holden  that  the  plain- 
tiff was  entitled  to  recover,  although  the  defendant  had  resided  within 
the  jurisdiction  of  tho  Court  in  India  more  than  six  years  after  the  cause 
of  action  had  accrued  there.  But  that  decision  was  founded  on  the  ex- 
press exception  in  the  statutes  2L  Jac.  1,  c.  16,  and  4  Anne,  c.  16,  s.  19, 
as  to  persons  abroad  when  the  cause  of  action  arose. 

Undoubtedly  the  foreign  jurists  appear  at  first  sight  against  the  plain- 
tiff; but  they  have  not  been  recognized  here,  and  appear  to  have  been 
rejected  by  the  House  of  Lords. 

Huber,  in  his  Prselectiones  Juris  Civilis,  part  ii.,  lib.  i.,  tit.  iii.,  (De 
Conflictu  Leffum,)  s.  7,  says,  <<  Preeterea  dubitatum  est,  si  ex  contractu 
alibi  celebrate,  apud  nos  actio  instituatur,  atque  in  ista  actione  danda  vel 
neganda,  aliud  juris  upud  nos,  aliud  esset  *ubi  contractus  crat  r^oAK-i 
initus,  utrius  loci  jus  servandum  foretf  Exemplum  :  Frisius  in  l-  J 
Hollandia  debitor  factus  ex  causa  mercium  particulatim  venditarum, 
convenitur  in  Frisia  post  biennium.  Opponit  praesoriptionem  apud  nos 
in  ejusmodi  debitis  receptam;  creditor  replicat  in  Hollandia  ubi  con- 
tractus initus  erat  ejusmodi  prsescriptionem  non  esse  receptam,  proinde 
sibi  non  obstare  in  hac  causa.  Sed  alitor  judicatum  est,  semel  in  causa 
Justi  Blekenfieldt  contra  G.  Y.  iterum  inter  Johannem  Joneliin  Sartorem 
Prineipis  Arausionensis,  contra  N.  B.  utraque  ante  magnas  ferias  1680. 
Eadem  ratione,  si  quia  debitorem  in  Frisia  convoniat  ex  instrumento 
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coram  Scabinis  in  Hollandia  celebrate,  quod  ibi,  non  jure  commani, 
habet  paratam  execaiionemy  id  heic  earn  vim  non  habebit,  sed  opas  erit 
cau8S8  cogDitione  et  sententia.  Batio  haec  est,  quod  prsescriptio  et  exe- 
cutio  non  pertinent  ad  valorem  contractus,  sed  ad  tempus  et  modum 
actionis  instituendas,  quad  per  se  quasi  contractum  separatumque  nego- 
tium  constituit,  adeoque  receptum  est  optima  ratione,  ut  in  ordinandis 
judiciis,  loci  consuctudo,  ubi  agitur,  etsi  de  negotio  alibi  celebrato,  speo- 
tetur,  ut  docet  Sandius,  lib.  i.  tit.  zii.  def.  5,  ubi  tradit,  etiam  in  execu* 
tione  sententiad  alibi  latas,  servari  jus  loci  in  quo  fit  executio,  non  ubi  res 
judicata  est."  It  does  not  appear,  however,  that  the  Frisian  who  went 
and  bought  goods  in  Holland  was  domiciled  there. 

Again,  John  Yoet,  in  lib.  xliv.,  tit.  iii.,  s.  12,  says,  <<  Si  prsescriptioni 
implendffi  alia  prsefinita  sint  tempera  in  loco  domicilii  actoris,  alia  in  loco 
ubi  reus  domicilium  fovet,  spectandum  videtur  tempus,  quod  obtinet  ex 
statute  loci,  in  quo  reus  commeratur."  Although,  however,  the  lex 
domicilii  is  to  be  regarded,  yet  it  is  not  adverted  to  where  the  domicile 
was  when  the  contract  was  entered  into.  And  here  both  the  parties 
were  domiciled  in  the  same  country. 

Several  cases  on  the  subject  have  been  decided  in  the  Courts  of  Scot- 
land. In  Oraden  v.  Ramsay,  November,  1664,  M.  4503,  the  plaintiff 
was  allowed  to  recover  in  Scotland  on  a  bond  granted  in  England,  al- 
though in  England  the  claim  would  have  been  barred  by  time,  in  respect 
the  creditor  and  debtor  were  both  Scotch,  and  the  bond  was  drawn  in  the 
Scots  form,  and  bore  a  clause  of  registration  in  Scotland.  In  Philips  v. 
Stamfield,  November,  1695,  M.  4503,  in  an  action  for  goods  sold  in 
r*8461  ^-^^^^^^j  ^^®  defence  of  triennial  prescription  was  rejected. 
I-  -J  There  English  merchants  had  furnished  the  goods  to  the  defen- 
dant's ancestor  mere  than  three  years  before  action  brought.  It  was 
objected,  that  the  debt  was  prescribed  as  to  the  manner  of  probation  by 
witnesses,  not  being  pursued  for  within  three  years  after  contracting. 
The  answer  was,  that  that  being  only  a  local  and  municipal  statute,  dero- 
gating from  the  common  law  of  nations,  it  could  not  take  place  against 
strangers,  and  the  consueludo  loci  contractus  must  be  the  rule.  And  the 
same  rule  was  adopted  in  the  case  of  the  Assignees  of  Fulks  v.  Aiken- 
bead,  (November,  1731,)  M.  4507.  In  Grove  v.  Gordon,  M.  4510,  and 
Lord  Lovat  v.  Forbes,  M.  4512,  November,  1740,  a  promissory  note 
granted  in  London  by  a  Scotsman  residing  there  to  another,  and  payable 
on  demand,  was  held  to  fall  under  the  English  statute  of  limitations,  if 
no  action  were  brought  within  six  years.  In  Delvalle  v.  The  Creditors 
of  the  York  Buildings  Company,  1786,  M.  4525,  the  defence  was  the 
negative  prescription  of  forty  years ;  and  the  question  was.  How  far  the 
Scotch  prescription  of  forty  years  could  be  applied  to  debts  contracted  in 
England  by  an  English  company,  and  due  to  Englishmen  ?  The  Court 
of  Sessions  were  divided  on  the  point,  but  a  judgment  was  pronounced, 
sustaining  the  objection ;  which,  however,  was  reversed  in  the  House  of 
Lords.  In  The  York  Buildings  Company  v.  Cheswell,  February,  1792, 
M.  4528,  the  same  question  arose,  and  it  was  there  decided  by  the  Court 
of  Session,  that  the  Scottish  prescription  was  not  pleadable  by  debtors 
domiciled  in  England.     On  the  whole,  therefore^  it  appears  that  the  lex 
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loci  contractus  mnBt  prevail,  because  the  contracting  parties  knew  the 
law,  and  mast  be  supposed  to  embody  it  in  their  contract.  [Batlbt,  J. 
— There  is  one  point  which  you  do  not  touch  yet.  Should  not  all  this 
matter  respecting  the  Scotch  law  be  stated  in  the  replication,  and  not  in 
the  declaration  ?  Would  it  be  in  issue  on  nil  debet,  time  and  place  not 
being  material,  unless  made  so  by  plea  ?  This  ought  to  have  come  in 
the  replication.]  That  would  have  done  no  harm ;  but  it  is  all  part  of 
the  contract. 

Lord  Tenterden,  0.  J Upon  the  general  principle  it  seems  to  me, 

that  if  the  plaintififs  were  to  amend,  they  would  still  **have  this  r-i^oAn-i 
great  difficulty  to  contend  with,  that,  according  to  tho  authority  ^  J 
of  Huber  and  Yoet,  the  party  suing,  and  seeking  to  avail  himself  of  the 
law  of  a  particular  country,  must  take  that  law  as  he  finds  it.  Now,  by 
the  law  of  this  country,  such  an  action  as  the  present  cannot  be  main- 
tained after  the  expiration  of  six  years  from  the  making  of  the  contract. 
The  case  of  Delvalle  v.  The  York  Buildings  Company  is  the  only  autho- 
rity which  creates  the  smallest  doubt  in  my  mind. 

White — The  statute  of  limitations  in  Scotland  applies  only  to  bonds 
made  in  Scotland  ;  and  the  bond  in  that  case  was  made  in  England. 

Leave  was  given  to  Campbell  to  amend ;  but  in  Michaelmas  Term,  1830, 
he  said  he  had  carefully  considered  the  subject,  and  had  come  to  the  con- 
clusion that,  even  if  he  made  the  proposed  amendment,  there  must  be 
judgment  against  the  plaintiffs,  and  he  therefore  declined  to  amend ;  and 
thereupon  the  Court  gave  judgment  for  the  defendant. 

Judgment  for  the  defendant. 


IL  — LIPPMANN  V.  DON. 

Jan.  20,  1836.-8.     14  S.  241.    House  of  Lords,  Maj  26, 1837.     2  S.  &  M.  682. 

The  late  Sir  Alexander  Don,  Bart.,  was  one  of  the  British  subjects 
who  were  seized  and  detained  in  France  on  the  breaking  out  of  hostilities 
after  the  peace  of  Amiens.  On  the  13th  November,  1809,  being  then 
in  Paris,  he  accepted  two  drafts  for  20,000  francs  each,  drawn  by  Charles 
Fagan,  merchant  in  Paris,  in  favour  of  Lippman,  residing  in  France,  and 
payable  on  Ist  March,  1810.     Each  of  the  drafts  was  in  these  terms: — 

"  Versaily  U  13  9irc,  1809.  «  Bon  pour  20,000  fr. 

<<  Au  premier  Mars  prochain  payez  par  cette  premiere  de  change,  a 
I'ordre  de  M.  Lippmann,  le  somme  de  vingt  raille  francs,  valeur  reyu,  sans 
autre  avis.  «  Bon  pour  vingt  mille  francs. 

(Signed)  "Chas.  Fagan. 

*«A.  Monsieur,  r^8481 

Mon.  Don.  ■■        -■ 

"  Hotel  Richelieu,  Rue  Neuve,  St.  Augustin,  Paris. 
<<  Accepte  pour  le  somme  de  vingt  mille  francs,  payable  le  premier 
Mars  1810.  (Signed)  "Alexander  Don." 

Early  in  February^  1810;  Sir  Alexander  Don  quitted  France,  and  passed 
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into  Great  Britain,  Us  native  coantry,  where  he  oontiiiaed  to  reeide  and 
b«.ye  his  domicile  until  his  death  in  18S^ 

After  the  drafts  fell  due,  Lippman&  raised  an  ^tion  a^inst  both  the 
df*awer  and  acoeptor  before  the  Tribonal  of  Commeree  of  the  Bepavtoient 
of  the  Seine.  A  Qitatioa  wa^  left  far  Sir  Alexander  at  the  Hotel  Kiche- 
lieu,  where  he  had  resided,  and  the  offieer  was  thea  informed  that  Sir  Alez- 
andger  had  departed  above  four  months  previously,  and  that  he  was  sap- 
posed  to  be  in  Great  Britain,  but  that  the  part  of  Britain  where  he  resid^ 
was  not  known.  A  eopy  of  the  summons  was  thereupon  affixed  to  the 
principal  door  of  the  Tribunal  of  Conmeroe  at  Paris,,  aod  duplicates  we^e 
given  to  the  Imperial  Prooufeur-G^neral,  who  also  countei^igued  the 
origiuaU 

On  the  25th  Ju)7, 1810,  Lippmaun  obtained  decree  against  both  Fagan 
and  Sir  Alexander  Don.  Fagan  had  appeared  by  his  attorney  and  ad- 
mitted the  validity  of  the  debt,  but  no  appearance  was  made  for  Sir  Alex- 
ander Don,  and  he  had  no  effects  within  the  kingdom  of  France*  The 
decree  was  intimated  on  2d  October,  1810,  according  to  the  forma  of  tho 
French  Court,  at  the  Hotel  do  Richelieu.  In  May,  1811,  Lippmaun  put 
the  judgment  to  execution  against  Fagan  by  seizing  his  household  furni- 
ture, and  making  a  search  for  his  person.  The  sale  of  his  effects  pro- 
duced only  a  sum  of  434  frainca.  Fagan  died  at  Paris  ii^  1813.  During 
the  whole  of  the  judicial  procedure  now  mentioned  Gre^t  Britain  was  at 
war  with  France. 

Sir  Alexander  Don  left  a  pupil  heir.  Sir  WilUam  Henry  Don,  whose 
tutor  was  the  Rev.  Alexander  Scott.  Soon  after  Sir  Alexander's  death, 
Lippmann  made  application  for  payment  of  the  drafts,  which  was  refused 
by  the  tutor,  who  stated  that  he  was  informed  that  large  sums  had  been 
r*84Q1  i*emitted  by  Sir  "^Alexander  to  Paris,  and  that  Sir  Alexander  had 
^  ^  repeatedly  ttated  all  his  debts  in  France  to  have  been  paid,  and 
that  no  satisfactory  explanatiou  was  given  of  the  delay  which  had  occurred 
before  demanding  payment. 

lu  1829,  Lippmann  and  his  mandatory  raised  an  action  against  Sir 
William  Henry  Don  and  hia  tutor.  He  alleged  that  the  bills,  when  due, 
had  been  duly  protested  for  non-payment  against  the  acceptor,  and  that 
the  dishonour  had  been  intimated  to  Fagan  the  drawer }  and  he  founded 
upon  the  procedure  before  the  French  Courts  already  narrated.  He  con- 
cluded for  payment  of  40,000  francs,  with  interest  from  1st  March,  1810, 
and  certain  expenses,  under  deduction  of  the  434  frauos  recovered  from 
Fagan's  effects.  The  defenders  pleaded  that  the  bills  were  prescribed, 
and  that  the  proceedings  in  the  French  Courts  could  not  interrupt  their 
prescription.  The  Lord  Ordinary  directed  a  pase  to  be  laid  before  French 
counsel  for  their  opinion. 

In  the  opinion  of  the  French  counsel  it  was  stated,  « It  will  be  looked 
upon  as  positively  decided  in  each  of  these  queries,  that  the  question  is 
concerning  bills  of  exchange,  and  concerning  a  judgment  which  has 
acquired  the  force  of  law.^'  It  was  also  stated,  that  it  was  <<  a  principle 
of  the  law  of  France,  that  a  stranger,  even  a  non-resident  of  France,  may 
be  cited  before  the  French  tribunal,  in  order  to  fulfil  the  obligations  con- 
tracted by  him  in  Franoci  towards  a  Frenohmap,  (Civil  Code,  Art.  14,) 
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and  that  every  French  tribunal  is  tlierefore  oompetent,  according  to  the 
nature  of  the  obligationti,  to  exercise  in  such  case  its  jurisdiction  over  a 
foreigner/'  It  was  farther  stated,  that  <'  Sir  Alexander  Don,  although  a 
foreigner,  although  non-resident  in  France  at  the  period  of  his  citation, 
although  the  sulgect  of  a  country  at  war  with  France,  his  citation  before 
a  French  tribunal,  on  account  of  bills  of  exchange  accepted  by  him  and 
made  payable  in  France,  was  perfectly  valid."  It  was  also  stated,  that 
«  a  judgment  by  default  has,  in  the  above  mentioned  cases,  the  same  effect 
as  if  it  had  been  pronounced  peremptorily  ^corUradictoiremenCj,  after  hear- 
ing the  foreigner,"  &c.  It  was  also  stated,  <<  that  all  the  j)roceedings 
have  been  executed  in  conformity  with  the  French  laws,  and  the  judg- 
ment *receives  new  force  from  the  regularity  of  the  acts  by  which  r«oe a-i 
it  is  surrounded;"  and  farther,  that  as  Fagan  and  Sir  Alexander  ^  -i 
were  liable,  in  solidum,  «one  of  the  effects  of  this  liability  in  solidum 
is,  that  the  prosecution  of  one  of  the  debtors,  interrupts  the  prescription 
with  respect  to  them  all,  (Oivil  Code,  Art.  1206,)  and  the  prescription  is, 
in  reality,  nothing  but  a  prescription  applied  to  the  acts  of  the  proceed- 
ings." 

Pleaded  for  the  i\ir«u€r.*^Tbe<  contract  of  the  parties  was  entered  into 
in  France ;  it  was  executed  in  the  French  language,  and  in  reference  to 
the  French  laws.  Such  a  contract,  in  regard  to  its  import  and  effect,  must 
be  construed  according  to  the  French  laws  alone. 

One  effect  of  the  contract  was  to  subject  both  parties  to  the  jurisdic- 
tion of  the  French  Courts.  The  French  opinion  proved  it  to  be  the  law 
of  France,  that  a  contract,  entered  into  in  France  with  a  Frenchman,  had 
that  effect.  The  pursuer  relied  upon  this  legal  right,  as  resulting  from 
the  contract,  when  he  entered  into  it ;  and  the  late  Sir  Alexander  Don 
must  be  equally  held  to  have  tacitly  acquiesced  in  it.  Had  he  expressly 
bound  himself  to  submit  to  the  French  jurisdiction,  though  he  should 
leave  France,  he  would  not  have  been  more  effectually  bound  so  to  sub- 
mit, than  he  was  in  the  circumstances  of  the  case.  But  the  effect  of  the 
decree  was,  according  to  the  French  law,  to  interrupt  prescription,  as  one 
of  the  parties,  liable  in  solidum  along  with  Sir  Alexander,  made  appear- 
ance, and  also  had  legal  execution  done  against  him.  The  decree  did  not 
prescribe  before  the  lapse  of  thirty  years ;  it  had  the  force  of  a  decree 
obtained  contradictoirernent,  or  in  foro,  and  was  therefore  sufficient  to 
found  the  pursuer  in  a  plea  of  resjudiccUay  or  at  least  to  throw  the  onus 
on  the  defenders  df  challenging  it  on  the  merits. 

The  removal  of  Sir  Alexander  Don  to  Qreat  Britain  was  not  material, 
because,  (1.)  The  place  of  payment  of  the  draft  was  not  thereby  changed. 
No  place  of  payment  was  specified,  and  therefore  it  was  necessarily  the 
place  of  acceptance,  and  the  French  opinion  distinctly  described  the  draft 
as  <<  made  payable  in  France,"  thereby  proving  that  the  French  law  held 
it  to  be  a  debt  there  payable;  (2.)  The  decree  in  France  was  •ob-  r^irgKi-i 
tained  before  the  prescription  peculiar  to  bills  had  run  either  ■-  -^ 
according  to  the  law  of  France  or  of  Great  Britain;  and,  (3.)  As  Sir 
Alexander  had  passed  into  a  country  at  war  with  France,  the  pursuer  was 
not  bound  to  follow  him  before  the  Courts  of  that  country,  but  was  enti- 
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tied  to  adopt  the  procedure  of  the  French  Courts  requisite  for  keeping 
his  debt  iu  force. 

The  validity  of  the  French  decree  was  not  impaired  because  of  the 
war  subsisting  between  Britain  and  France  at  the  time.  That  war 
equally  subsisted  when  Sir  Alexander  Don  became  a  party  to  the  con- 
tract, and  subjected  himself  to  the  jurisdiction  thence  arising.  And, 
besides,  the  war  affected  the  relations  of  the  two  kingdoms,  and  not  the 
debts  as  between  individuals  of  either  kingdom.  And  the  power  of 
obtaining  decree  for  a  debt,  and  thereby  preserving  it  in  force,  was  not 
taken  away  from  any  individual  against  another,  because  the  kingdoms 
to  which  they  severally  owed  allegiance  were  in  a  state  of  hostility. 

There  were  no  circumstances  connected  with  delay  to  enfore  payment 
which  could  affect  the  validity  of  the  French  decree.  Nothing  but  a 
prescription  of  thirty  years  could  take  off  the  effect  of  it,  and  that  period 
had  not  run — therefore,  unless  the  defender  could  now  show  the  debt  to 
have  been  satisfied,  the  pursuer  was  entitled  to  decree  in  terms  of  his 
libel. 

Pleaded  for  the  Defenders. — The  meaning  of  the  contract  was 
undoubtedly  to  be  ascertained  by  the  French  law,  but  when  the  question 
came  to  regard  the  enforcement  of  the  contract,  and  the  nature  of  the 
remedy  which  would  be  allowed  for  enforcing  it,  the  law  of  the  country 
in  which  action  was  raised  on  it  was  necessarily  the  rule. 

As  Sir  Alexander  Don  was  not  personally  within  France  when  a 
decree  was  taken  against  him,  and  he  had  no  effects  within  the  kingdom, 
he  was  not  amenable  to  the  jurisdiction  of  the  French  Courts.  Any 
decree  then  obtained  against  him  was  of  necessity  null,  and  should  be 
wholly  disregarded ;  and  such  decrees  had,  on  principles  of  international 
law,  been  wholly  disregarded  in  England.  Because  a  party,  in  the 
situation  of  Sir  Alexander,  had  no  means  of  defending  himself,  or  even 
of  knowing  that  proceedings  were  adopted  against  him,  and  a  decree 
r«ft^91  ^^^^°  against  a  party  in  that  situation  was  contrary  ^to  the  prio- 
L  -I  ciples  of  essential  justice.  Nor  could  any  proceedings  against  the 
drawer  of  the  bill  interrupt  prescription  against  the  acceptor  unless  the 
acceptor  was  duly  made  a  party  to  them. 

As  no  place  of  payment  was  specified  in  the  bill,  the  debt,  like  any 
other  moveable  debt,  which  had  no  specific  place  of  payment,  necessarily 
became  payable  at  the  place  where  the  debtor  might  fix  his  domicile. 
And  even  if  the  debt  was  originally  held  to  be  payable  in  France,  it  was 
competent  to  Sir  Alexander,  a  Scotchman,  when  sued  in  Scotland,  to 
plead  the  sexennial  prescription  applicable  to  bills  of  exchange,  and,  as 
he  had  remained  domiciled  for  the  full  period  of  six  years  within  Scotland 
without  any  action  or  diligence  being  there  raised  on  the  bill,  it  fell 
under  that  prescription,  and  could  now  afford  no  ground  of  action  what- 
ever. 

At  the  time  of  the  decree  in  France  there  was  open  war  between  that 
country  and  Britain.  It  was  impossible,  therefore,  for  Sir  Alexander  to 
obey  the  citation  to  appear  in  the  French  Courts,  or  to  carry  on  any 
defence  there.  The  decree  against  him  was  therefore  null.  And  there 
was  no  hardship  in  applying  this  rule,  as  peace  had  followed  before  the 
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prescription  of  bills  bad  ruD,  at  wbicb  time^  if  proceedings  bad  been 
instituted;  Sir  Alexander^  when  duly  certiorated^  could  have  appeared 
and  defended  himself. 

The  unaccountable  delay  in  making  a  demand  of  payment,  and  the 
ultimate  institution  of  proceedings  so  soon  after  the  death  of  the  alleged 
debtor,  not  only  exposed  the  claim  to  much  suspicion,  but  rendered  it 
unfit  to  ground  an  action  in  this  country.  It  would  be  cut  off  in  Eng- 
land as  a  stale  demand ;  and  in  the  law  of  bills  the  same  rule  should  be 
applied  in  Scotland,  especially  as  a  similar  rule  obtained  here  before  the 
introduction  of  the  sexennial  prescription,  and  if  that  prescription  was 
not  applicable,  the  exception  of  stale  demand  should  be  allowed. 

Lord  CoREHOUBK,  Ordinary,  « Repelled  the  plea  of  the  sexennial 
prescription  stated  for  the  defender;  found  that  the  defender  is  entitled 
to  be  rcponed  against  the  judgment  of  the  Tribunal  of  Commerce  in 
France ;  and  appointed  parties  to  be  farther  heard  on  the  merits  of  the 
cause." 

•In  a  Note  his  lordship  observed, — "This  action  is  laid  on  r^oeoT 
two  grounds,  Ist,  On  the  bills  of  exchange  accepted  at  Paris  by  1-  -I 
the  late  Sir  Alexander  Don ;  and,  2dly,  On  the  decree  of  the  Tribunal 
of  Commerce  in  that  city,  against  Fagan,  the  drawer,  and  Sir  Alexander, 
the  acceptor,  jointly  and  severally,  proceeding  on  those  bills.  This 
decree  may  be  considered  either  as  an  interruption  of  the  prescription  of 
the  bills,  or  as  a  separate  title  of  pursuit. 

"  To  decide  the  question  of  prescription,  as  applicable  to  the  bills,  it 
is  necessary  to  inquire  whether  the  debt  sued  for  is  a  French  or  a  Scotch 
debt,  and  that  depends  in  this  case  on  the  point  whether  Scotland  or 
France  was  the  place  where  the  bills  were  payable.  If  they  constituted 
a  Scotch  debt,  it  is  plain  they  are  subject  not  to  the  French  quinquennial, 
but  to  the  Scotch  sexennial  prescription,  and  as  Sir  Alexander  Don  had 
resided  more  than  six  years  after  the  time  of  payment  in  Scotland,  they 
are  not  actionable  unless  resting-owing  be  proved  by  writ  or  oath,  or  the 
prescription  interrupted  by  action  or  diligence.  Action  was  raised  against 
Sir  Alexander  Don,  and  decree  obtained  against  him  in  France,  but 
whether  those  proceedings  amount  to  an  interruption  of  the  Scotch 
sexennial  prescription  may  well  be  questioned,  whatever  may  be  their 
effect  as  a  separate  title.  He  was  not  in  France  when  the  action  was 
raised — he  was  not  personally  cited  there,  nor  had  he  any  property,  either 
heritable  or  moveable,  within  the  jurisdiction.  Farther,  and  what  is 
still  more  material,  he  was  then  an  alien  enemy  in  France,  and  could 
not  appear  in  safety  in  a  French  Court  either  to  sue  or  to  defend. 
Considered,  therefore,  purely  as  a  question  of  Scotch  law,  it  would  seem 
that  the  sexennial  prescription  of  the  bills  was  not  interrupted. 

«  On  the  other  hand,  if  France  was  the  place  of  payment,  and  if  the 
bills  in  consequence  constituted  a  French  debt,  the  case  must  be  viewed 
in  a  different  light.  Our  decisions  have  not  been  uniform  on  this  point; 
but  it  seems  the  better  opinion,  that  if  a  debt  be  payable  in  a  foreign 
country,  the  law  of  that  country  must  apply,  in  so  far  as  its  extinction  is 
concerned,  although  the  debtor  resides  and  must  be  sued  in  Scotland. 
On  that  principle  the  bills  were  subject,  not  to  the  Scotch  sexennial;  but 
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r^QKAn  to  the  French  quinqoeniiial  presoripiiony  and  every  ^intenraption 
L  J  of  that  presoription  by  the  law  of  France  is  pleadable  against  the 
defender  here.  The  bills  do  not  specify  the  place  of  payment,  and  the 
defender  argues,  on  that  ground,  that  the  debtor's  domicile  is  to  be  held 
the  place  of  payment.  This  point  is  not  decided  in  the  law  of  Scotland ; 
bat  it  seems  well  established  in  the  law  of  England,  that  where  there  is 
no  such  specification,  the  place  of  acceptance  is  the  place  of  payment; 
and  that  is  also  the  law  of  France,  as  is  stated  in  the  opinion  obtained. 
As  the  bills  in  question  were  drawn  and  accepted  in  France  by  partieB 
resident  there,  it  must  be  iield  as  jnirs  cantrctctua  that  Paris  was  the 
place  of  payment. 

^  It  would  follow  from  this,  that  if  the  proceedings  in  the  French 
Court  were  held  in  that  country  as  an  interruption  of  the  quinquennial 
presoription,  they  must  he  so  held  in  Scotland  also,  however  anomalous 
they  may  appear,  either  in  respect  that  the  debtor  was  not  within  the 
jurisdiction,  and  had  no  property  there,  or  in  any  other  view ;  or  if  it  be 
the  law  there  that  a  decree  against  the  drawer  is  also  a  decree  against 
the  acceptor  to  the  effect  of  interrupting  prescription,  the  same  interrup- 
tion must  be  admitted  in  Scotland. 

<<  But  ihe  difficulty  which  occurs  to  the  Lord  Ordinary,  and  which  is 
not  met  in  the  opinion  of  the  French  counsel,  rests  upon  this  ground : 
— They  state,  that  in  consequence  of  the  lapse  of  five  years,  <  the  bill  of 
exchange  is  annulled,  and  the  bearer  acquires  his  address  on  a  new  title, 
namely,  the  judgment  which  remains.'  This  doctrine  lays  prescription 
out  of  the  question  altogether.  The  only  title  of  pursuit  is  the  French 
judgment,  which  the  Court  is  called  upon  to  enforce ;  and  the  question 
arises,  whether  it  be  such  a  judgment  as  should  be  held  as  a  res  Judicata 
without  further  inquiry,  or  whether  it  may  competently,  and  should  in 
equity,  be  reviewed  on  the  merits. 

<<It  appears  that  by  the  law  of  Franoe  a  judgment  in  absence  pre- 
scribes in  six  months,  unless  ezecutidn  has  followed  upon  it ;  but  this 
prescription  was  interrupted  as  to  Sir  Alexander  Don,  in  consequence  of 
execution  against  the  drawer  Fagan,  who  was  liable  with  him  in  scHidum 
in  the  bills,  and  against  whom  the  judgment  also  proceeded  in  so  far  as 
the  constitution  of  the  debt  is  concerned.  In  so  far  as  the  question  of 
P^Q^^-.  ^personal  execution  is  concerned,  it  was  competent  for  Sir 
I-  J  Alexander,  and  it  is  still  competent  for  his  heir,  to  be  reponed, 
and  to  obtain  a  new  .hearing  in  the  Tribunal  of  Commerce,  but  in  no 
other  Court ;  but  that  proceeding,  it  is  said,  would  now  be  inept,  as  the 
representative  of  the  deceased  is  not  subject  to  personal  execution. 

<<But,  whatever  may  be  the  provisions  of  the  French  law  as  to  decrees 
in  absence,  the  important  question  arises,  whether,  when  a  foreign  Court 
is  called  upon  to  enforce  tluit  decree,  it  ought  not,  in  material  justice,  to 
repone  the  party  to  the  effect  of  hia  being  heard  on  the  merits.  A  decree 
Bine  causa  cognita,  can  never  be  considered  in  any  other  light,  except 
either  as  a  compulsitor  to  enforce  the  attendance  of  the  party  against 
whom  it  is  pronounced,  or  a  penalty  on  his  contumacy  for  not  attending. 
In  Scotland,  at  least  for  forty  years,  it  is  held  merely  as  a  compuhitor^ 
and  the  party  is  entitled;  dejure^  to  be  reponed  on  payment  of  expenses. 
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And,  therefore,  in  the  case  of  Doaglas  v.  t'orrest,  in  the  Court  of  Com- 
mon Pleas,  cited  by  the  parsuer,  where  a  Scotch  decree  in  absence  was 
held  equivalent  to  a  decree  causa  cognita,  it  is  probable  that  the  law  of 
Scotland  had  not  been  fully  explained  to  the  Court,  because  they  gave 
much  greater  effect  to  it  than  it  would  have  received  in  the  forum  where 
it  was  pronounced. 

«0n  the  other  hand,  although  the  judgment  in  the  Tribunal  of  Com- 
merce were  to  be  held  in  France  as  a  penalty  on  the  acceptor  for  his 
contumacy  for  not  appearing  to  answer  the  citation,  it  cannot  be  viewed 
in  that  light  in  this  country,  because  he  could  not  have  appeared  in 
safety,  being  an  alien  enemy.  Admitting  that,  as  a  private  individual, 
he  had  2i  persona  standi^  and  might  have  been  heard  by  his  attorney  or 
procurator,  which  may  be  inferred  from  the  opinion  obtained,  yet,  on  the 
principles  of  international  law,  no  man  is  bound  to  answer  in  a  Court 
where  he  cannot  be  personally  present  without  endangering  his  liberty, 
and  that  from  no  fault  of  his  own. 

<<The  French  counsel  hold,  that  as  Sir  Alexander  Don  was  bound 
jointly  and  severally  with  Fagan,  a  decree  against  Fagan  inforo  conten' 
tioso,  is  equivalent  to  a  decree  in  foro  contentioso  against  Sir  Alexander 
Don  also.  That  might  be  granted  if  the  decree  were  to  be  used  solely 
for  the  purpose  of  *interrupting  the  French  prescription.  But,  r,ocfl-i 
as  the  Court  is  called  upon  to  enforce  it  as  a  judgment  upon  the  ^  -I 
merits,  it  is  thought  no  party  can  have  a  cause  conclusively  decided 
against  him  until  he  has  been  heard  by  the  judge,  or  unless  it  be  his  own 
fault  that  he  has  not  been  heard. 

«It  is  on  these  grounds  that  the  Lord  Ordinary  has  arrived  at  the 
conclusion  that,  while  the  sexennial  or  Scotch  prescription  is  repelled, 
as  inapplicable  to  the  circumstances  of  the  case,  the  defender  ought  to 
be  reponed  against  the  French  decree,  and  parties  be  allowed  to  go  into 
the  merits/ 

The  defender  living  reclaimed,  the  Court  adhered. 

Lord  Balgbay. — I  have  no  difficulty  whatever  in  disposing  of  this 
case.  The  essential  question  is,  whether  this  was  a  French  debt,  yea 
or  not?  I  have  no  doubt  that  it  was  a  French  debt,  and  subject,  like 
similar  French  obligations,  to  the  French  law  of  prescription.  The  note 
was  accepted  and  payable  in  France.  I  am  clearly  of  opinion,  therefore, 
we  ought  to  adhere  to  the  judgment  of  the  Lord  Ordinary,  and  that  no 
other  judgment  could  have  been  pronounced  in  the  case.  But  of  course 
the  French  decree  must  be  opened  up,  and  the  defenders  must  be  entitled 
to  state  every  objection  on  the  merits. 

Lord  President. — I  am  of  the  same  opinion.  This  was  a  French  debt 
— the  draft  was  accepted  at  Paris,  and  no  other  place  of  payment  was 
specified.  In  these  circumstances^  I  understand  it  to  be  fixed  by  the  law 
of  England  that  the  place  of  acceptance  is  the  place  of  payment.  This 
seems  in  itself  to  be  a  doctrine  which  is  consistent  both  with  good  sense 
and  with  legal  principle,  and  it  ought  to  be  adopted  here,  and  the  French 
counsel  describe  the  bill  as  made  payable  in  France.  I  consider,  there- 
fore, that  any  question  as  to  its  prescription,  or  as  to  the  discharge  of  the 
debt  thereby  constituted,  is  in  the  same  situation  as  if  the  parties  to  the 

Junk,  1854.— 38 


590  BOSS    ON    COMMERCIAL    LAW. 

bill  had  by  a  written  deed  conseDted  that  the  laws  of  France  shoald  re- 
gulate. Suppose  that  a  deed,  purporting  to  discharge  the  debt,  had  been 
executed  in  France,  and  afterwards  produced  here,  such  deed  must  have 
r*$^^71  ^^^°  construed  bj  the  law  of  France.  And  when  a  '^'discharge, 
I-  -J  VI  juris,  is  alleged  to  have  taken  place,  the  question  must  be 
judged  of  by  the  laws  of  France. 

Lord  Gillies. — I  adhere  to  the  interlocutor  of  the  Lord  Ordinary.  I 
rest  my  opinion  on  the  same  grounds  which  have  been  so  fully  stated  by 
the  Lord  Ordinary  in  his  note.  I  have  nothing  to  add  to  these  yiews, 
and  I  shall  not  weaken  them  by  repeating  them. 

Lord  Mackenzie. — ^I  adhere  to  the  judgment  of  the  Lord  Ordinary, 
and  on  the  grounds  set  forth  in  his  lordship's  note. 

The  defender  haying  appealed  to  the  House  of  Lords,  the  judgment  of 
the  Court  of  Session  was  reversed. 

Hoase  of  Lords,  May  26, 1837.     2  S.  &  M.  682. 

Lord  Brougham The   late   Sir  Alexander  Don,  the  appellant's 

father,  was  detained  a  prisoner  in  France  during  great  part  of  the  last  war. 

On  the  13th  of  November,  1809,  he  accepted  two  bills  for  20,000 
francs  each,  drawn  by  one  Fagan,  and  payable  to  the  respondent  at  four 
months  date.  The  place  of  acceptance  was  the  hotel  in  Paris  where  he 
was  living;  no  place  of  payment  was  specified;  and  some  discussion  seems 
to  have  taken  place  below  as  to  where  the  payment  in  such  a  case  is  to 
be  presumed,  this  not  having  been  settled  by  any  Scotch  decision.  How- 
ever, there  is  no  longer  any  question  upon  the  matter,  for  it  is  admitted 
distinctly  on  the  appellant's  part  that  France  is  to  be  taken  as  the  place 
of  payment.  Therefore  it  must  be  understood  that  the  present  judgment 
of  your  lordships  is  encumbered  with  no  specialty  arising  from  this  cir- 
cumstance, and  that  we  are  here  dealing  with  the  case  precisely  as  if  the 
bill  had  been  accepted  expressly  payable  at  Paris.  Soon  after  the  bill 
was  accepted,  and  before  the  time  of  payment,  Sir  Alexander  Don  quitted 
France  and  returned  to  Scotland,  his  native  country,  where  he  possessed 
considerable  estates,  where  he  had  his  domicile  before  his  captivity,  and 
where  he  died. 

The  payee  of  the  bills  brought  an  action  against  Fagan,  the  drawer, 
and  Sir  Alexander  Don,  in  the  French  Court,  but  after  Sir  Alexander 
Don  had  left  the  country.  He  was  therefore  *never  personally 
cited;  and  though  a  judgment  was  obtained  against  both  the  par- 
ties sued,  the  whole  proceeding  was  in  his  absence,  without  his  know- 
ledge, and  while  those  hostilities  continued  which  prevented  him  from 
appearing  or  taking  any  part  in  the  proceedings  had  he  known  of  them. 
After  his  decease,  and  at  the  end  of  nineteen  years  from  the  acceptance 
in  1809,  the  respondent  brought  his  action  against  the  appellant  as  re- 
presenting his  father,  and  he  being  an  infant,  was  defended  by  his  guar- 
dian; the  action  was  upon  the  acceptance,  and  upon  the  French  judgment. 
The  Scotch  sexennial  prescription  was  pleaded  in  bar  of  it.  The  Lord 
Ordinary,  after  inquiring  into  the  French  law  upon  tho  whole  matter, 
repelled  the  defence  of  prescription  upon  the  ground  that  the  debt  was  a 
foreign  debt,  and  that  the  Scotch  law  of  prescription  could  not  apply  to 
it;  but,  as  to  the  French  judgment,  reponed  the  appellant  against  it. 


[♦858] 
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To  this  interlocutor  the  Lords  of  the  First  Division  adhered,  and  the 
present  appeal  is  brought  from  these  judgments. 

Upon  these  short  and  admitted  facts,  and  upon  the  further  assumption 
to  which  I  have  adyertod,  that  the  bill  being  accepted  in  France  must 
be  held  payable  there,  the  question  arises — and  it  is  not  only  the  prin- 
cipal point,  but  one  that  will  be  found  to  dispose  of  nearly  the  whole 
cause, — Which  of  the  two  laws — the  law  of  France,  where  the  contract 
was  made,  and  the  performance  was  primarily  to  be  had,  or  the  law  of 
Scotland,  where  the  action  is  brought — shall  be  the  rule  to  govern  the 
application  of  the  remedy  sought  by  the  party  bringing  his  sait? 

This  question  mainly  arises  upon  the  defence  of  prescription.  Shall 
the  French  or  the  Scotch  law  of  prescription  be  applied  to  the  case? 
The  law  upon  the  point  is  now  well  settled  in  this  country;  the  distinc- 
tion is  taken  between  the  contract  and  the  remedy.  Whatever  relates 
to  the  nature  of  the  obligation — ad  valorem  contractus — is  to  be  governed 
by  the  law  of  the  country  where  it  was  made — the  hx  loci;  whatever 
relates  to  the  remedy,  by  suits  to  compel  performance,  or  by  action  for 
a  breach — ad  deciswnem  litis — is  to  be  governed  by  the  lex  fori,  the  law 
of  the  country  to  whose  Courts  the  application  is  made  for  performance 
or  for  damages.  This  principle  was  the  ground  *of  the  decision  r*ocQ-i 
in  the  British  Linen  Company  v.  Drummond,  and  it  has  been  ^  -^ 
since  followed  in  other  cases,  as  De  la  Vega  v.  Viana,  and  in  Trimbey 
V.  Vignier,  1  Bing.  N.  C.  161,  and  Uber  v.  Steiner,  2  Bing.  N.  C.  202. 
But  it  had  been  recognised  long  before  the  case  of  the  British  Linen 
Company  v.  Drummond,  particularly  in  Williams  v.  Jones,  13  East, 
439,  upwards  of  twenty  years  ago,  which  indeed  could  not  well  stand 
upon  any  other  ground.  Then,  assuming  this  to  be  the  settled  rule, 
here  the  only  question  is,  whether  the  limitation  of  action  belongs  to  the 
contract  or  the  remedy.  But  some  of  these  cases  also  decide  that  ques- 
tion. It  is  determined  affirmatively  both  in  the  British  Linen  Company 
V.  Drummond  and  in  Uber  v.  Steiner;  it  is  assumed  as  clear  in  Williams 
V.  Jones. 

Consider  now,  whether  upon  principle,  and  without  reference  to  the 
cases,  both  parts  of  the  proposition  are  not  well  founded ;  both  that  the 
lex  fori  is  the  rule  where  the  question  arises  upon  the  remedy,  and  that 
limitation  of  actions  belongs  to  the  head  of  remedy — ad  decisionem  litisj 
as  some  jurists  term  it,  or  ad  temptts  et  modum  actionisj  as  other  express 
themselves. 

When  parties  contract,  they  may  most  naturally  be  supposed  to  regard 
their  mutual  rights  and  obligations  as  fixed  by  the  law  under  which  they 
are  living.  If  they  look  to  that  of  any  other  country,  they  may  well  bo 
expected  to  specify  it  and  provide  accordingly.  The  contract  being 
silent,  nothing  can  be  more  fit  than  the  presumption  that  they  had  only 
the  lex  loci  in  contemplation ;  nor  can  any  inconvenience  arise  in  the 
vast  majority  of  cases  from  holding  this  to  be  the  rule.  For,  suppose 
the  contract  comes  into  discussion  before  the  tribunals  of  a  foreign  country 
the  material  fact  can  be  ascertained,  viz.,  the  provisions  of  the  lex  loci 
contractus,  and  those  provisions  can  be  applied.  But  it  is  otherwise 
with  the  remedy ;  the  parties  do  not  necessarily  look  to  the  tribunals  of 
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the  country  wbere  they  contract  as  those  alone  where  performance  may  be 
enforced  or  non-performance  complained  of.  They  bind  themselves  to 
do  what  the  law  they  are  living  under  requires ;  but  as  they  bind  them- 
selves generally,  and  without  regard  to  one  country  more  than  another, 
they  contemplate  the  possibility  of  the  obligation  being  enforced  or  resist- 
ed in  other  countries :  dehitum  et  contractus  nullius  sunt  loci.  They  may, 
r«ftr01  ^^^^^^^^9  *well  be  supposed  not  to  regard  the  modes  of  proceeding 
I-  J  peculiar  to  any  one  country,  but  to  have  in  contemplation  the 
submitting  to  those  modes  by  which  the  Courts  proceed  where  suit  may 
happen  to  be  brought.  This  however,  is  the  lowest  ground  upon  which 
the  principle  can  be  rested.  The  manifest  inconvenience  of  Courts  pro- 
ceeding in  different  ways,  according  as  the  subject-matter  of  each  suit 
may  have  originated  in  one  country  or  another,  and  having  to  ascertain 
in  each  case  that  comes  from  a  foreign  country  the  course  of  the  Courts 
in  that  country,  renders  it  absolutely  necessary  that  such  questions  of 
procedure  should  be  excluded,  and  the  rule  be  adopted  which  requires 
all  suitors  to  take  the  law  of  the  Court  as  they  find  it.  There  is  not 
much  difficulty  in  ascertaining  what  the  foreign  law  is  respecting  the 
nature  of  the  contract ;  there  may  be  the  greatest  difficulty  in  ascertain- 
ing what  that  law  is  respecting  the  manner  of  administering  the  remedy. 

Accordingly,  there  seems  little  disposition  in  cases  of  this  description 
to  question  the  principle  generally ;  some  such  distinction,  it  is  for  the 
most  part  admitted,  must  be  taken,  and  the  argument  is  raised  rather 
upon  the  direction  in  which  the  line  of  demarcation  shall  be  drawn. 

Thus  no  one  can  contend  that  because  a  contract  has  been  made 
abroad  the  forms  of  action  known  in  the  foreign  Courts  shall  be  pursued, 
or  the  foreign  rules  of  process  or  other  preliminary  proceedings  imported 
or  those  of  pleading  and  curial  practice  followed.  But  it  is  said,  first, 
that  prescription  and  limitation  fall  not  within  the  course  of  proceeding 
in  Courts ;  and  secondly,  that  they  belong  to  the  nature  of  the  contraot, 
and  not  to  the  remedy. 

First,  no  one  can  maintain  so  absurd  a  proposition,  as  that,  before  jury 
trial  was  extended  to  civil  cases  in  Scotland,  an  English  creditor  ought 
upon  general  principles  to  have  had  the  right  of  calling  on  the  Court  of 
Session  to  empannel  a  jury  for  the  purpose  of  trying  the  act  brought 
by  him  on  a  contract  made  in  England,  where  a  jury  only  could  have  de- 
cided on  his  right;  or,  conversely,  that  a  Scotchman  bringing  his  suit  in 
England  ought  to  have  been  entitled  to  refuse  the  verdict  of  a  jury,  and 
insist  upon  the  judges  trying  an  issue  of  fact,  because  the  contract  had 
r^J^f^H  ^^^^  made  in  Scotland,  where  the  judges  only  *could  have  adju- 
i-  -I  dicated.  Nor  has  any  one,  I  think,  gone  so  far  as  to  contend  in 
terms — in  substance  it  has  not  only  been  contended,  but  decided  I  am 
afraid  in  some  cases,  but  I  have  never  heard  any  one  go  so  far  as  to  con- 
tend in  terms — whatever  may  have  been  assumed  in  some  discussions — 
that  the  foreign  rules  of  evidence  should  be  the  guide  in  such  cases  :  and 
yet  it  will  not  be  found  so  easy  upon  any  sound  principle  in  this  argu- 
ment to  distinguish  the  rules  of  evidence  from  those  of  prescription. 
The  practice  in  examining  witnesses  or  in  producing  written  evidence  is 
at  once  given  up  as  peculiar  to  and  regulating  the  proceedings  of  the 
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particular  coarts.  But  what  shall  be  said  of  the  rule  requiring  writ^ 
ten  evidence  of  certain  contracts,  and  excluding  all  proof  by  parol? 
Or  what  of  written  instruments  which  prove  themselves  in  one  coun- 
try and  not  in  another?  In  Scotland  certain  instruments  are  proba- 
tive and  require  no  witnesses,  however  recent  may  be  iheir  date;  in 
England,  until  thirty  years  have  elapsed,  no  instrument  proves  itself 
except  by  special  Act  of  Parliament ;  there  may  be  some  countries 
where  forty  years  is  the  period.  The  argument  is,  that  a  Scolchman 
producing  a  Scotch-made  probative  instrument  (one  according  to  the 
Act  of  1681)  in  our  Courts  needs  not  call  the  attesting  witness,  and 
that  the  foreigner  must  call  such  attesting  witness,  though  the  writing  is 
above  thirty  years  old.  But  how  shall  the  Scotch  or  the  foreign  law  of 
evidence  be  ascertained  by  our  Court  ?  Manifestly  there  must  be  in  each 
oase  a  preliminary  and  collateral  issue  of  fact  tried  before  the  Court  can 
ascertain  how  it  is  to  try  the  main  issue.  This  then  must  also  be  given 
up  as  a  question  of  evidence ;  but  whether  or  not  a  parol  agreement  be 
binding,  is  a  question  which  would  be  raised  upon  the  admission  of  evi- 
dence ;  then  that  must  for  the  like  reason  be  tried  by  the  law  of  the 
country  where  the  Court  sits.  Again,  whether  payment  must  be  pre- 
sumed after  a  certain  time  may  be  stated  as  a  question  of  evidence ;  at 
least  whether,  after  a  certain  time,  parol  evidence  shall  be  competent, 
or  written  evidence  shall  be  required  to  prove  the  debt  subsisting,  must 
be  admitted  to  be  a  question  of  evidence,  and  this  really  brings  us  home 
to  the  question  of  the  Statute  of  Limitations.  Till  Lord  Tenterdcn's  Act, 
by  our  law  a  parole  acknowledgment  took  a  case  out  of  the  Statute ;  in 
Scotland  *nothing  but  a  written  acknowledgment  or  the  debtor's  r^ico/^oi 
oath  could  take  it  out.  Was  it  ever  supposed  maintainable  that  L  J 
a  Scotch  debt  being  sued  for  in  an  English  Court,  the  plaintiff  could  not 
have  given  in  evidence  the  verbal  acknowledgment  of  it  by  the  defend- 
ant, or  that  the  defendant  could  have  been  compelled  to  answer  on  oath 
at  the  desire  of  the  plaintiff,  whether  or  not  the  debt  still  subsisted  ? 

Secondly,  It  is  contended,  however,  that  limitation  or  prescription  is 
of  the  nature  of  the  contract ;  and  this  is  attempted  in  two  ways.  First, 
It  is  said  that  the  contract  is  that  the  parties  should  be  bound  for  a  given 
time,  the  period  of  prescription,  namely,  which  the  lex  loci  fixes.  But 
this  is  a  very  strained  and  unnatural  construction  of  the  obligation ;  the 
parties  do  not  bind  themselves  with  a  view  to  that  period  at  all.  They 
bind  themselves  to  do  certain  things  immediately  or  at  a  given  day,  or 
when  certain  other  things  shall  happen,  or  be  done.  Thus  in  the  case 
at  bar  the  obligation  was  to  pay  on  a  certain  day  )  then  that  time  alone 
was  in  contemplation  of  the  parties,  and  if  no  future  day  of  payment  had 
been  named,  the  obligation  would  have  been  immediate,  to  pay  on  de- 
mand. They  looked  to  performance  only  and  to  the  time  of  performance  \ 
the  argument  supposes  them  to  have  looked  to  a  breach.  The  contract 
was  to  pay  at  a  certain  time ;  and  if  a  breach  was  at  all  in  contempla- 
tion, and  a  secondary  undertaking  was  ingrafted  upon  that  contingency, 
it  could  only  be  an  undertaking  to  answer  for  the  consequences  generally 
of  the  breach,  the  damage  arising  from  the  breach,  and  to  be  liable  until 
it  was  made  good.     But  nothing  can  be  more  violent  than  the  supposi- 
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tioD  that  the  breach  of  the  contract  is  in  the  contemplation  of  the  parties^ 
and  indeed  nothing  more  contrary  to  good  faith.  It  is  supposing  that 
when  men  bind  themselves  to  do  a  certain  thing,  they  are  contemplating 
not  doing  it,  and  considering  how  the  law  will  help  them  in  the  non- 
performance of  a  duty.  If  the  law  of  any  country  were  to  proceed 
upon  the  assumption  that  contracting  parties  have  an  eye  to  the  period 
of  limitation,  and  only  bind  themselves  during  that  period,  it  would  be 
sanctioning  a  faithless  course  of  conduct,  and  turning  the  provisions  which 
have  been  made  for  quieting  possession  after  great  laches  on  the  part  of 
r*ftfi^T  ^^reditors,  *and  possible  destruction  or  loss  of  evidence,  into  covers 
I-         -1  for  fraudulent  evasion  on  the  part  of  debtors. 

Next,  it  is  said  that  the  time  of  limitation  belongs  to  the  contract, 
because,  by  the  Scotch  law,  it  is  not  the  remedy  which  is  taken  away 
but  the  debt  which  is  extinguished.  Now  to  this  view  of  the  case  what 
ha9  just  been  stated  applies  sufficiently  to  meet  it;  but  there  seems  no 
good  ground  for  the  distinction  taken  between  prescription  and  limitation 
of  actions  in  the  case  under  consideration,  at  least  so  far  as  to  affect  the 
present  question.  The  later  sections  of  the  12  Geo.  III.  c.  72,  are  inti- 
tuled, «  for  limiting  actions  upon  bills  and  notes,''  and  though  the  pre- 
amble mentions  the  "  limiting  the  endurance"  of  instruments,  the  enact- 
ment is  that  they  <^  shall  not  be  effectual  to  produce  any  action  or  dili- 
gence'' unless  such  diligence  be  raised  or  action  commenced  within  six 
years.  The  enactment  therefore  strictly  regards  the  remedy,  or  the  force 
of  the  instrument  as  a  ground  of  giving  the  remedy ;  besides,  the  pro- 
viso, sec.  39,  reserves  the  creditor's  right  to  prove  by  the  writ  or  oath  of 
the  debtor  that  "  the  debt  is  resting  and  owing."  This  indicates  a  con- 
tinuing subsistence  of  the  debt,  and  that  the  remedy  only  is  barred ;  such 
proof,  too,  scripto  vel  juramento,  is  incompetent  in  the  long  negative 
prescription  of  forty  years,  which  works  the  absolute  extinction  of  the 
debt  by  raising  a  presumption  in  law  that  it  has  been  paid.  Nor  can  it 
avail  against  this  view  of  the  sexennial  prescription  that  statutes  giving 
other  prescriptions,  as  the  triennial  and  vicennial,  are  directed  also  to  the 
remedy,  and  that  some  of  those  allow  proof  scripto  vel  juramento.  It 
may  well  be  maintained  that  these  are  properly  limitations,  not  prescrip- 
tions; and  the  language  of  the  statute  1469,  appointing  the  long  negative 
prescription,  is  wholly  different :  it  declares  that  the  rights,  not  the  reme- 
dies, shall  <<  prescribe  and  be  of  none  avail."  There  is  therefore  no  occa- 
sion, with  a  view  to  the  decision  in  this  case,  to  question  the  doctrine  laid 
down  by  Dr.  Story,  in  his  able  work  on  the  Conflict  of  Laws,  and  ap- 
proved of  by  the  Court  of  Common  Pleas  in  Tireber  v.  Steiner,  that  if 
the  lex  loci  contractus  makes  the  obligation  wholly  void  after  a  certain 
time,  and  if  the  parties  have  resided  within  the  jurisdiction  during  the 
r»Rfi4.1  ^^^^®  ^^  *^**  period,  it  may  be  taken  as  the  guide  of  the  *court 
L  J  where  the  action  is  brought.  This  may  be  true  and  yet  leave 
the  present  question  wholly  untouched. 

The  principle  under  consideration  is  adopted,  not  only  by  the  English 
law,  but  by  that  of  other  countries.  Dr.  Story  lays  it  down  generally  in 
his  book ;  Huber  and  Yoet  fully  sanction  it.  <<  Prescriptio  et  executio 
(says  Huber,  De  Conflictu  Legum]  non  pertinent  ad  valorem  contractus, 
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sed  ad  iempns  et  modam  aotionia  instituendad^  qasd  per  se  quasi  con- 
tractam  scparatumque  negotium  coostituunt ;  atque  receptum  est  optima 
ratioDe  ut  in  ordinandis  judiciis  loci  consuetudo  ubi  agitur^  etsi  de  nego- 
tio  aliter  oelebrato  spectetur :"  and  he  cites  Sandius.  Yoet  exclades  the 
law  of  the  country  where  the  plaintiff  has  his  domicile,  and  holds  that 
the  law  of  the  defendant's  domicile  is  the  guide,  most  probably  with 
reference  to  the  forum  where  the  action  is  to  be  brought. 

It  must  be  admitted  that  nothing  could  be  more  unfortunate  than  to 
find  the  law  of  Scotland  differing  in  this  important  particular  from  the 
general  law  of  nations^  and  especially  of  the  mercantile  world^  on  a  ques- 
tion so  nearly  affecting  mercantile  transactions ;  the  more  especially  when 
we  see  that  the  generally  prevailing  law  rests  upon  the  soundest  founda- 
tions of  principle.  Nor  will  one  or  two  decisions  justify  us  in  concluding 
that  the  Scottish  system  presents  this  anomaly ;  although,  if  we  found  the 
course  of  authority  to  be  clear,  or  nearly  so,  in  its  favour,  we  might  be 
compelled  to  hold  that  the  exception  does  exist.  Some  cases  are  cer- 
tainly to  be  found  in  the  books  which,  it  may  confidently  be  affirmed, 
arc  wholly  irreconcilable  to  principle,  and  these  are  directly  opposed  to 
other  decisions.  Thus,  in  two  instances,  Galbraith  v.  Cuningham,  1626, 
M.  4430,  and  Balbirnie  v.  Arkill,  1633,  M.  4446,  it  was  held  that  an 
action  being  brought  in  Scotland  upon  bonds  executed  in  a  foreign  coun- 
try, the  law  of  that  country,  and  not  of  Scotland,  was  to  regulate  the 
mode  of  proving  payment;  the  one  law  allowing  and  the  other  rejecting 
proof  by  witnesses.  This  was  decided  in  the  former  case  upon  the  ground 
that  the  contract  was  made  abroad,  and  that  the  fact  of  payment  hap- 
pened abroad ;  and  in  the  latter,  upon  the  same  ground,  though  it  was 
urged  that  the  place  of  payment — locus  solutionis — was  also  abroad. 
But  a  contrary  decision  appears  *to  have  been  given  in  1691,  in  r^o/^c-i 
the  case  of  Foreign  Merchants  v.  the  Marquis  of  Monteith ;  and  L  ^ 
in  a  later  case,  Grey  v.  Grant,  December,  1789,  M.  4474,  the  same 
question  arose,  and  was  decided  the  other  way,  that  is,  the  Court  adhered 
to  the  Scotch  law  respecting  the  evidence  of  payment,  although  the 
foreign  law  was  alleged  and  not  denied.  In  Muir  v.  Muir,  1687,  a  de- 
cisfon  was  given  upon  the  same  side,  nor  could  it  have  been  doubted  that 
in  a  mere  question  of  evidence, — of  the  rules  by  which  a  particular  kind 
of  evidence  was  to  be  admitted  or  rejected, — the  lex  fori  must  govern, 
had  not  a  late  decision,  that  of  Glynn  v.  Johnstone,  8  S.  &  D.  889, 
seemed  to  cast  some  doubt  upon  this  point,  holding  apparently  that  the 
foreign  law  of  evidence  may  be  imported  when  a  contract  comes  in  ques- 
tion which  is  to  be  performed  abroad.  In  Gibson  v.  Stewart,  9  S.  &  D. 
525,  the  Court  seems  to  have  recognised  the  same  rule,  for  though  the 
Scotch  law  was  taken  as  the  guide,  the  contract  having  been  made  in 
England,  yet  the  reason  assigned  was  because  the  debtor  had  removed  to 
Scotland,  which  was  therefore  deemed  the  loct^  solutionis.  But  his  hav- 
ing removed  to  Scotland  also  brought  the  creditor  after  him  to  the  Scotch 
Courts,  and  thus  made  Scotland  the  forum. 

I  mention  these  cases  now,  before  coming  to  the  consideration  of  the 
decisions  upon  limitation  or  prescription,  because  they  go  a  great  deal 
further  than  any  others,  and  indeed  go  to  a  length  quite  at  variance  with 
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all  principle.  The  ground  upon  wbich  Oljnn  v.  Johnstone  is  rested  in 
the  opinions  of  the  learned  judges  is  this :  the  action  was  brought  bj  the 
indorsee  of  a  bill  accepted  in  Scotland,  bat  payable  in  London.  The 
defence  set  up  was,  that  no  consideration  had  been  given,  which,  by  the 
Scotch  law,  could  only  be  proved  scripto  vel  juratnento  ;  but  the  Court 
held  that  it  might  be  proved  in  this  case  as  it  would  be  in  the  courts  of 
England — by  parol  evidence,  because  a  contract  of  deposit,  on  which  the 
want  of  consideration  turned,  was  made  in  England,  and  between  parties 
relying  on  the  English  law  for  the  means  of  proving  any  payment  which 
might  eventually  be  disputed.  It  is  manifest  that,  according  to  this 
argument,  the  law  of  evidence  of  the  locus  contractus  must  be  adopted  in 
whatever  country  any  court  is  called  upon  to  deal  with  any  foreign  oon- 
r*fififil  *''*^**  From  this  judgment  *Lord  Craigie  dissented,  and  observed 
^  '  very  justly,  that  previous  decisions  were  at  variance  with  each 
other  upon  the  point. 

A  similar  remark  is  made  by  Mr.  Erskine  upon  that  class  of  cases  to 
which  it  now  becomes  necessary  that  the  attention  of  your  lordships 
should  be  directed — those  touching  the  application  of  prescription  or 
limitation. 

After  stating,  that  where  an  English  debt  i»  sued  for  in  the  Scotch 
courts  the  English  limitation  cannot  be  allowed,  though  it  may  be  the 
ground  of  presuming  payment^  unless  the  contrary  shall  be  proved  by 
evidence  or  by  stronger  presumption,  he  adds,  that  it  is  hard  to  quote 
any  decisions  of  our  Supreme  Court  in  support  of  what  has  been  observed 
to  which  contrary  decisions  may  not  be  opposed. 

Before  examining  those  cases  more  narrowly,  it  may  be  observed  that 
the  distinction  taken  between  the  locus  contracttu  and  the  locus  sohuionit 
will  not  carry  us  through  the  conflict  of  cases. 

The  latter  seems  indeed  to  have  rather  arisen  out  of  a  preference 
(though  a  preference  not  kept  steadily  in  view)  for  the  sounder  principle 
of  the  lex  fori;  for  the  rule  actor  sequitur  forum  rei  has  probably  sug- 
gested it. 

Neither  shall  we  be  carried  more  safely  through  the  conflict  by  resort- 
ing to  the  domicil  of  the  debtor  as  the  criterion,  for  that,  too,  plainly 
comes  from  a  consideration  of  the  forum;  and  so  Gibson  v.  Stewart 
clearly  held,  for  if  the  forum  had  been  out  of  the  question,  the  debtor 
removing  to  Scotland  would  have  been  immaterial,  as  it  happened  after 
the  contract  was  made.  Nor  will  that  avail  much  more  which  has  been 
attempted  in  some  instances,  as  Glynn  v.  Johnstone,  where  much  inge- 
nuity was  exercised,  especially  by  Lord  Gillies,  in  endeavouring  to  re- 
concile the  cases— namely,  accounting  for  the  rejection  of  the  lex  loci 
contractus  in  favour  of  the  lex  fori,  by  suggesting  that  the  locus  fori  was 
also  the  locus  solutionis,  merely  because  no  place  of  payment  had  been 
appointed,  that  being  clearly  only  called  the  locus  solutionis  because  it 
happened  to  be  the  locus  fori.  In  truth  the  consideration  of  the  forwm 
prevails  much  more  through  the  cases  than  any  other ;  and  domicile,  so/i«- 
Ho,  and  all  are  chiefly  assumed  with  a  view  to  forum. 

That  there  is  some  conflict  of  cases,  however,  must  be  confessed; 
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•there  are  one  or  two  not  to  be  reconciled  to  the  sound  princi-  r*og>T-i 
pies  which  should  govern  the  question.  But  the  authority  of  ^  -^ 
these,  when  they  are  considered,  appears  insufficient  to  overrule  that  of  a 
much  more  numerous  class,  in  which  the  better  view  was  adopted.  It 
might  safely  be  asserted  that  the  cases  of  Talleyrand  v.  Boulanger,  3 
Yes.  449,  in  the  Court  of  Chancery,  and  Melan  v.  Duke  of  Fitzjames,  1 
B.  &  P.  138,  in  the  Court  of  Common  Pleas,  furnished  much  better 
grounds  for  holding  the  erroneous  opinion  in  this  country  than  these 
cases  do  in  Scotland. 

The  cases  chiefly  relied  on  to  show  that  the  foreign  law  is  the  rule, 
are,  Grove  v<  Gordon,  Nov,  1740,  M.  4510 ;  Philips  v.  Stamfield,  Jan. 
11,  1695;  Fount.  1,  733,  M.  15806;  Delvalle  v.  York  Buildings  Com- 
pany,  and  Hickman  v.  Maclachlan,  5  S.  &  D.,  653.  In  Grove  v.  Gor- 
don, which  was  an  action  by  an  indorsee  of  a  promissory  note  made  in 
England,  the  sole  reliance  was  on  the  locus  contractus,  without  a  word 
being  said  of  the  locus  solutionis  ;  and  the  only  reason  given  for  apply- 
ing the  English  statute  of  limitations  was  drawn  from  the  rule,  that  con- 
tracts are  held  valid  or  void  everywhere,  both  as  to  their  essentials  and 
the  formalities  attending  their  execution,  according  as  they  are  void  or 
valid  by  the  lex  loci;  a  reason  which  clearly  does  not  support  the  deci- 
sion. Accordingly,  Lord  Kaimes  expresses  a  strong  opinion  against  the 
case,  holding  that  the  lapse  of  time  and  the  foreign  law  should  not  have 
been  held  a  bar,  but  only  a  circumstance  tending  to  show  the  probability 
of  satisfaction. 

Upon  Philips  v.  Stamfield  very  little  reliance  can  be  placed,  when  the 
grounds  of  the  decision  are  considered.  It  was  on  a  defence  of  the  tri- 
ennial prescription  set  up  against  a  claim  by  English  merchants  for  goods 
furnished  to  the  defender's  ancestor.  Nothing  is  said  of  the  debtor's 
domicile,  nor  of  the  locus  soliUionis ;  but  the  ground  of  the  decision  in 
favour  of  the  lex  loci  contractus  was,  that  the  question  arose  in  re  mer^ 
catoria,  and  that  it  would  be  against  the  faith  and  credit  of  the  nation 
if  its  prescriptions  could  be  set  up  against  claims  of  foreign  merchants, 
ignorant  of  Scotch  customs,  with  whom  Scotch  traders  contracted.  The 
Judges  were  almost  equally  divided  upon  the  point,  and  resolved  by  seven 
to  six.  But  they  were  '''all  agreed,  that  had  the  case  been  that  p^q/.qi 
of  persons  <^  not  actual  trafficking  merchants,"  the  Scotch  law  L  J 
must  have  decided  it.  Some  of  their  lordships  also  held  (and  that  must 
mean  those  of  the  majority)  that  the  Scotch  triennial  prescription  did  not 
apply  to  a  case  of  wholesale  dealing,  like  the  one  in  question.  Nothing 
can  be  less  satisfactory,  therefore,  than  this  decision  as  an  authority  upon 
the  point  determined.  But  it  is  of  importance  to  remark,  that  it  recog- 
nizes distinctly  how  the  decision  would  have  been,  had  the  parties  not 
been  merchants,  and  that  although  the  debtor  was  an  Englishman,  as 
well  as  the  locus  contractus  English ;  because  this  circumstance  is  at  irre- 
concilable variance  with  the  argument  of  the  Bench  in  Glynn  v.  Johns- 
tone, that  where  the  Scotch  law  has  been  taken  as  a  rule,  it  was  because, 
no  place  of  payment  being  specified,  the  debtor's  country  was  assumed  to 
be  the  locus  solutionis, 

Devalle  v.  York  Buildings  Company  arose  upon  the  negative  prescrip- 
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tion  of  forty  years,  which,  it  was  strongly  argaed,  extingaished  the  debt^ 
and  wholly  precluded  its  revival  by  any  means.  The  defenders,  too,  the 
debtors,  were  entirely  English,  an  English  Company  established  by  Act 
of  Parliament,  and  only  coming  within  the  jurisdiction  by  having  pro- 
perty in  Scotland ;  nor  must  it  be  laid  out  of  view  that  the  Court  of 
Session  having  decided  in  favour  of  the  lex  hex  notwithstanding  these 
reasons,  the  reversal  took  place  in  this  House  without  any  appearance 
being  made  for  the  respondents;  the  judgment  purports  that  the  appel- 
lant only  appeared.  When  a  few  years  afterwards  (1792),  the  same 
question  arose  with  other  creditors  of  the  Company,  the  Court  of  Session 
decided  for  the  lex  locif  but  said,  that  if  the  debtor  had  come  to  Scotland 
and  resided  there  during  the  years  of  prescription,  the  Scotch  law  must 
have  been  the  rule,  although  England  was  the  locus  contractus,  and  on 
the  ground  of  the  debtor's  domicile  being  the  criterion.  But  it  is  not 
easy  to  see  how  the  debtor's  domicile  during  the  whole  years  of  prescrip- 
tion can  be  required  to  let  in  the  law  of  that  domicile,  though  it  is  easy 
enough  to  understand  how  the  domicile  is  material  so  far  as  to  found  ju- 
risdiction, and  so  let  in  the  lex  fori.  The  main  ground,  however,  of  the 
decision  in  these  cases  is  to  be  seen  in  what  fell  from  the  Bench  respect- 
ing the  negative  prescription.  <^The  bonds,''  said  their  lordships, 
r*86Q1  *"°^*y  8'^^^  ^®  ^^^^  TX]^on  in  England,  and  therefore  they  were 
^        -J  not,  in  the  words  of  the  Act  1469,  obligations  of  none  avaiL" 

Rickman  v.  Maclachlan  is  certainly  a  strong  case,  but  it  seems  wholly 
impossible  to  support  it  upon  any  principle.  It  was  an  action  by  the 
indorsee  against  the  indorser  of  a  bill  drawn  in  Scotland  upon  a  person 
in  England,  accepted  by  him  there,  but  payable  to  a  person  in  Scotland, 
who  indorsed  it  in  blank.  The  Court  held  it  to  be  an  English  debt  as 
being. payable  in  England,  and  therefore  they  considered  it  to  be  clear 
that  the  English  statute  of  limitations  applied  to  it.  But  the  position 
that  the  debt  was  English  is  evidently  quite  groundless;  it  is  a  mere 
mistake.  One  debt,  no  doubt,  may  be  called  English,  namely  the  debt 
of  the  acceptor ;  but  the  action  was  against  the  indorser,  not  the  acceptor, 
and  upon  the  indorsement.  To  say  that  the  principal  debt,  that  of  the 
acceptor,  was  English,  and  the  debt  of  the  indorsee  only  a  subsidiary 
obligation,  makes  not  the  least  difference ;  for  surely  when  the  question 
arises  whether  or  not  the  debt  is  English,  the  meaning  is,  whether  or  not 
the  debt  sued  for  is  English ;  not  whether  or  not  some  other  debt  is  Eng- 
lish, on  a  guarantee  of  which  the  defender  is  sued.  We  might  as  well 
call  the  contract  in  an  English  policy  upon  a  voyage  from  one  part  of 
America  to  another  an  American  contract.  Suppose  the  rule  to  be,  that 
the  law  of  the  country  to  which  the  debt  belongs  shall  govern,  what  debt 
do  we  mean  ?  The  debt  in  question  beyond  all  doubt, — the  debt  sued 
for,  and  respecting  which  the  dispute  arises.  Here  that  debt  was  the 
indorsee's,  not  the  acceptor's.  In  no  way,  then,  in  which  this  case  cm 
be  regarded  is  it  possible  to  view  it  as  otherwise  than  misdecided. 

There  are  several  other  cases,  as  Fulk  v.  Aikenhead,  M.  4507,  and  Bae 
V.  Wright,  M.  4506,  which  proceed  only  on  the  lex  loci  contractus,  and 
altogether  disregard  both  the  locus  solutionis  and  the  debtor's  domicile. 
These  are  wholly  irreconcilable  both  with  the  other  cases  now  admitted  to 


BILLS    OF    EXCHANGE.  599 

be  law  by  your  lordships'  House,  and  with  the  prinoiples  on  which  it  has 
been  attempted  to  reconcile  those  other  cases  with  the  leading  decisions 
now  adverted  to,  and  with  the  later  ones  of  Qlynn  v.  Johnstone  and  Gib* 
son  V.  Stewart. 

Upon  the  cases  which  recognize  this  application  of  the  *lex  fori  p^oi^n-i 
it  will  be  the  less  necessary  to  dwell  at  length  that  they  have  to  L  J 
a  certain  extent  been  sanctioned  by  a  decision  in  this  place,  to  an  extent 
at  least  qaite  sufficient  to  overthrow  most  of  the  former  cases  decided  be- 
low ;  and  to  this  authority  I  have  heard  no  objections  arising  out  of  their 
peculiar  circumstances.  But  one  or  two  of  them  must  be  noted,  because 
of  the  additional  argument  which  they  afford  against  the  attempt  to  re- 
concile them  with  the  doctrine  of  the  lex  loci  solutionisy  by  assuming 
that  the  debtor's  domicile  is  chosen  as  the  criterion  only  from  the  pre* 
sumption  of  its  being  the  locus  solutionis  where  no  place  is  specified.  I 
allude  to  the  attempt  thus  made  in  Lord  Gillies's  very  ingenious  argument 
on  deciding  Glynn  v.  Johnstone. 

In  Thompson  v.  Earl  of  Linlithgow,  July,  1708,  M.  4504,  the  Scotch 
triennial  prescription  was  held  a  defence  to  an  action  by  creditors  who 
bad  furnished  goods  to  the  defender's  ancestor  in  London.  Nothing  was 
here  said  of  the  original  debtor  being  Scotch,  but  only  that  the  party 
sued  was  Scotch,  and  the  action  brought  in  Scotland. 

Benton  v.  Baillie,  July,  1755,  M.  4516,  is  the  case  to  which  Mr.  Ers- 
kine  refers  as  having  settled  the  law  after  conflicting  decisions.  It  was 
an  action  upon  a  promissory  note  made  in  England  and  payable  in  Eng- 
land ;  the  maker  was  a  Scotchman  as  well  as  the  payee.  The  latter  was 
domiciled  in  England;  the  former  was  there  occasionally,  and  returned 
to  Scotland  soon  after  making  the  note.  But  the  locits  solutionis  was 
London,  and  yet  the  English  statute  of  limitations  was  not  allowed  to  be 
set  up  as  a  defence  to  the  action.  Macneil  v.  Macneil,  March,  1761,  M. 
4517,  is  a  case  to  the  same  effect. 

Randal  v.  Innis,  July,  1768,  Ker  v.  Home,  M.  12301,  Feb.,  1771, 
and  Barret  v.  Home,  Feb.,  1772,  are  all  cases  of  the  same  kind  with 
Thompson  v.  Earl  of  Linlithgow;  but  they  are  remarkable  as  having 
been  expressly  decided  upon  the  general  question, — what  in  the  report 
of  Eer  V.  Home  is  called  the  <<  abstract  point."  Hubert,  Yoet,  and 
Lord  Eaimes  are  cited;  the  law  is  said  to  have  fluctuated  in  the  earlier 
cases,  but  to  have  been  gradually  settled,  and  the  lex  fori  is  maintained 
to  be  the  guide.  An  observation  is  made  by  the  Bench,  that  when  a 
creditor  comes  to  sue  in  any  country  he  must  be  able  to  state  r^o^i-i 
^that  his  debt  is  subsisting  according  to  the  law  of  that  country  ;  ^  -^ 
and  in  two  of  these  three  cases  the  debtor,  though  a  Scotchman,  and 
having  property  in  Scotland,  had  never  returned  to  Scotland  after  the 
^oods  were  furnished ;  the  actions  were  brought  against  his  representa- 
tive. 

It  is  only  necessary  to  mention  further  the  case  of  Campbell  v.  Stein, 
6  Dow,  134,  which  was  an  action  by  a  solicitor  residing  in  London  for 
his  bill  of  costs,  incurred  in  an  appeal  before  your  lordships,  to  which  a 
Scotchman  was  a  party.  The  Court  below  allowed  the  defence  of  the 
Scotch  triennial  prescription;  and  their  decision  was  affirmed  in  this  House. 
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Lord  EldoDy  in  moving  the  judgment  of  affirmance,  which  he  did  after 
much  consideration  and  with  great  reluctance  on  account  of  the  hardship 
of  the  case,  stated,  that  it  «  had  been  ruled  where  a  merchant  creditor 
residing  in  England  sued  his  debtor  in  Scotland  that  the  latter  may  plead 
the  triennial  prescription/'  This  is  no  doubt  in  direct  contradiction  to 
some  of  the  earlier  cases  to  which  I  have  adverted,  as  Fulk  v.  Aikenhead 
and  Rae  v.  Wright,  but  it  is  in  accordance  with  the  current  of  later  autho- 
rities. With  the  doctrine  of  the  locus  solutionis  it  cannot  be  reconciled, 
except  upon  the  supposition  that  the  domicile  of  the  debtor  is  to  be  taken 
as  the  place  of  payment.  But  why  is  it  to  be  so  taken  f  Only  because 
it  is  the  place  where  the  creditor  must  follow  him  and  sue  him.  His 
domicile  determines  the  forum,  and  the  locus  solutionis  is  the  place 
where  he  can  be  compelled  by  law  to  pay.  In  this  sense,  therefore,  there 
is  no  difference  between  the  lex  loci  solutionis  and  the  Ux  fori.  Where, 
however,  the  debt  is  made  expressly  payable  in  the  locus  contractus  we 
have  seen  that  the  lex  fori  prevails ;  nor  does  it  make  any  difference  that 
in  those  cases  the  lex  fori  is  also  the  lex  domicilii j  for  the  opposite  argu- 
ment assumes  the  domicile  to  be  taken  as  the  criterion,  because  payment 
is  supposed  to  be  intended  there.  But  here  this  supposition  is  excluded 
by  the  place  of  payment  being  specified,  so  that  those  cases  furnish  a  test 
for  trying  the  validity  of  that  argument ;  the  only  one  on  which  the  case 
of  Glynn  v.  Johnstone  can  rest  consistently  with  Campbell  v.  Stein.  I 
am  here  supposing  that  there  were  no  further  objection  to  Glynn  v.  John- 
stone than  the  admitting  the  lex  loci  contractus  generally;  it  is  open  to  the 
r*ft721  ^^^^^  objection  of  extending  that  *doc trine  to  the  rules  of  evi* 
L  J  dence,  and  importing  these  rules  from  the  foreign  country,  con- 
trary to  all  sound  principle. 

The  result  of  an  examination  of  the  cases,  then,  is  by  no  means  adverse 
to  the  principle  on  which  questions  of  this  kind  ought  to  be  decided — 
the  principle  stated  in  express  terms  by  Sir  J.  Stewart  in  his  answers  to 
Dirleton's  Doubts,  and  sanctioned  by  Mr.  Erskine  and  Lord  Kaimes, — 
the  principle  upon  which  the  foreign  jurists  proceed,  and  which  has  been 
held  clearly  to  be  the  law  in  this  country,  that  the  Ux  fori  must  govern. 
Considerable  discrepancy  exists  among  the  earlier  Scotch  decisions ;  but 
the  exclusion  of  the  lex  loci  contractus  is  upon  the  wliole  the  prevailing 
rule,  and  this  has  been  finally  and  authoritatively  established  by  the 
judgment  of  this  House.  The  law  of  the  domicile  is  only  adopted  (when 
the  eases  are  rightly  considered)  with  a  view  to  the  jurisdiction,  that  is, 
to  the  ybrum.  The  lex  loci  solutionis  apart  from  the  domicile  and  ,/brwm, 
while  it  is  excluded  by  clear  and  weighty  decisions,  will  only  be  found  sup- 
ported by  one  or  two  cases  of  recent  d«te,  which  are  exceptionable  authori- 
ties on  other  grounds,  proving  a  great  deal  too  much,  as  Glynn  v.  Johnstone, 
or  proceeding  upon  a  manifestly  incorrect  view  of  the  matter  in  dispute, 
as  Kickman  v.  Maclachlan.  If  a  contract  be  made  in  one  country  to  be 
executed  in  another,  and  is  sued  upon  in  a  third,  where  the  defendant  has 
no  domicile  at  the  time  of  the  action,  and  had  none  at  the  date  of  the 
contract,  it  is  not  contended  that  any  authority  exists  in  any  case  for 
admitting  the  law  of  the  second  country.  Taking  the  exclusion  of  the 
lex  loci  contractus  as  settled  laW;  where  the  locus  contractus  sjA  locu9s6lu^ 
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tionis  are  the  same,  no  reason  can  .be  given  for  admitting  the  law  of  that 
place  which  is  not  at  variance  with  the  cases  where  the  locus  solutionis 
was  disregarded.  It  may  be  admitted,  on  the  other  hand,  that  no  precise 
decision  is  to  be  found  where  the  contract,  the  executioni  the  domicile  of 
the  debtor,  and  his  forum  originis  are  all  foreign,  and  action  is  bronght 
in  Scotland.  Bat  some  of  the  cases  approach  very  near  to  this,  and  are 
not  on  any  intelligible  principle  to  be  distinguished  from  it.  Either  by 
residence,  origin,  or  property,  or  credits,  which  are  quasi  property,  there 
must  be  jurisdiction,  and  the  rule  which  admits  the  Uxforij  to  the  exclu- 
sion of  all  other  laws,  fully  recognizes  this. 

*  Where  it  became  necessary  to  overrule  some  decisions,  and  to  pfcQ7qi 
shake  some  doctrines  which  have  been  perhaps  incautiously  t.  J 
assumed,  or  hastily  ventilated  in  dicta  rather  than  formally  laid  down  as 
the  grounds  of  adjudication,  yet  have  proceeded  from  quarters  most  justly 
commanding  the  highest  respect,  it  was  impossible  to  recommend  snch  a 
course  to  your  lordships  without  an  anxious  examination  of  all  the  au- 
thorities, and  this  must  be  my  excuse  for  having  gone  so  minutely  into 
the  question.  It  is  to  be  understood  that  in  reversing  the  most  material 
part  of  the  interlocutor  appealed  from,  your  lordships  are  not  introduc- 
ing into  Scotland  the  law  of  England,  or  the  general  law  of  the  com- 
mercial world,  but  only  sanctioning  a  return  to  the  principles  which,  af- 
ter some  fluctuations  of  judicial  authority,  are  found,  upon  a  view  of  the 
whole  subject,  to  be  the  real  doctrines  of  the  Scottish  law  itself.  Never- 
theless there  cannot  be  a  doubt  that,  if  the  balance  of  authorities  in  that 
law  were  found  to  hang  even  or  nearly  even,  the  cast  ought  to  be  given 
in  favour  of  a  rule  recommended  by  its  great  convenience,  its  exact  con- 
formity with  general  principles,  and  its  adoption  in  most  other  countries. 

If,  then,  the  sexennial  prescription  is  an  answer  to  this  action  brought 
in  Scotland,  do  the  proceedings  which  took  place  before  the  French 
Court  interrupt  that  prescription?  The  interlocutor  holds,  and  most 
correctly  holds,  that  if  the  French  prescription  be  the  rule,  the  French 
proceeding  being  admitted  to  be  an  interruption  in  France  must  be  also 
an  interruption  in  Scotland.  But  it  denies  the  force  of  that  proceeding 
to  interrupt  the  Scotch  prescription,  if  the  Scotch  law  be  the  rule;  and  I 
think  of  this  there  can  really  be  no  doubt,  admitting  or  rather  not  deny- 
ing (for  the  position  does  not  arise  upon  the  facts)  that  a  regular  judg- 
ment in  foro  contentioso  between  the  parties  to  a  suit  in  France  might 
interrupt  the  Scotch  prescription  in  favour  of  one  of  these  parties. 
There  was  here  nothing  of  the  kind.  The  acceptor  was  in  France, 
not  voluntarily,  but  by  compulsion,  and  as  a  prisoner.  He  was,  more- 
over, an  alien  enemy  there,  and  could  not  appear  in  court  to  defend  him« 
self  or  to  sue.  Then  he  was  out  of  France  not  only  before  the  proceed- 
ing was  instituted,  but  before  the  day  of  payment  had  arrived.  He  never 
received  any  notice  of  the  action.  And  had  *no  property  r^o^^-i 
within  the  country,  either  real  or  personal,  by  which  he  could  be  ^  -' 
rendered  amenable  to  the  jurisdiction.  It  cannot  be  contended  that  a 
proceeding  of  this  description  is  sufficient  to  interrupt. 

But  the  question  is  said  to  arise,  whether  the  bill  being  supposed  ex- 
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tiDguished  by  the  prescription,  the  French  judgment  may  not  be  8aed 
upon  as  a  substantive  ground  of  debt  ? 

The  question  is  not  raised  here  at  all,  whether  or  not  the  French  decree, 
if  admitted  to  be  the  ground  of  action,  is  conclusive,  for  the  interlocutor 
repones  the  defendant  against  it,  and  allows  him  to  be  heard  upon  the 
merits.  The  weight  of  authority  in  this  country  would  certainly  be  in 
favour  of  the  foreign  judgment  being  conclusive,  provided  it  had  been 
obtained  without  fraud  and  collusion,  and  provided  the  proceedings  were 
not  impeachable  on  the  ground  of  some  manifest  violation  of  the  rules  of 
justice,  such  as  condemning  a  party  unheard,  and  who  had  no  opportunity 
of  being  heard  ,*  a  violation,  indeed,  tantamount  to  proof  that  there  was 
no  jurisdiction.  On  this  point  there  have  been,  it  is  true,  conflictiDg 
authorities,  and  the  decision  of  this  House  in  Ftokt  v.  Sinclair^  which 
was  in  a  Scotch  cause,  but  has  always  been  cited  in  the  courts  of  this 
country,  appears  to  have  regarded  foreign  judgment  as  only  prima  facie 
evidence  of  the  debt.  But  if  the  question  were  again  to  arise,  it  is  most 
probable  that  your  lordships  would  adopt  the  principle  which  has  gov- 
erned the  later  opinions  in  the  courts  below,  and  been  recognised  on  both 
sides  of  Westminster  Hall.  However,  here  the  respondent  does  not  ap- 
peal from  the  finding  by  which  the  appellant  is  reponed  against  the  for- 
eign decree,  which  is  treated  like  a  decreet  in  absence  in  Scotland.  If 
then  he  be  so  reponed,  and  let  in  upon  the  merits,  he  may  defend  him- 
self upon  the  sexennial  prescription,  and  the  debt  can  only  be  proved  by 
writ  or  oath. 

It  is,  however,  fitting  to  add  something  respecting  the  force  of  the  for- 
eign judgment,  in  case  it  should  be  deemed  that  it  is  available  as  a  ground 
of  debt,  supposing  the  prescription  only  to  have  the  efiect  of  destroying 
the  acceptance.  If  that  judgment  is  neither  an  interruption  of  the  pre- 
scription, nor  such  a  proceeding  as  in  any  way  continues  the  original  debt, 
r»87^1  ^^^  ^°  itself  conclusive  evidence  of  a  debt  independent  of  the  ac- 
L  -l  ceptance  *I  do  not  see  how  it  can  operate  at  all ;  nevertheless  it 
may  be  well  to  observe  that  none  of  the  authorities  would  entitle  us  to 
receive  this  judgment  as  binding,  even  supposing  foreign  judgments  to 
have,  when  admitted  in  evidence,  the  same  force  with  judgments  of  our 
own  courts.  Buchanan  v.  Rucker  clearly  shows  that  the  court  before 
which-  such  a  judgment  is  given  in  evidence  may  examine  the  mode  of 
proceeding,  and  reject  the  judgment  altogether  if  it  appears  to  have  been 
obtained  against  one  who  could  not  be  heard.  The  principle  of  the  de- 
cision cannot  possibly  be  confined  to  the  case  of  the  party  never  having 
been  within  the  jurisdiction.  If  he  was  a  foreigner,  and  only  within  the 
jurisdiction  by  force,  and  out  of  it  before  action  brought,  nay,  before  the 
breach  of  contract  sued  on,  and  prevented  by  subsisting  hostilities  from 
even  appearing  in  the  court  where  he  was  sued,  the  circumstances  become 
fully  as  strong  as  they  were  in  Buchanan  v.  Rucker  against  allowing  any 
weight  to  the  judgment  pronounced  in  such  a  proceeding.  Forrest  v. 
Douglas  certainly  cannot  be  relied  on  as  sanctioning  an  opposite  conclu- 
sion, for  there  the  court  of  Common  Pleas,  by  a  manifest  misunderstand- 
ing of  the  Scotch  law,  gave  much  more  effect  to  a  Scotch  decree  in  ab- 
sence than  it  could  have  had  in  the  Scotch  Courts,  holding  it  to  be  con- 


BILLS    OF    EXOHANOE.  608 

olusive,  whereas  it  may  at  any  tirna  within  forty  years  be  set  aside  as  of 
coarse.  Besides^  in  that  case  the  Court  guarded  itself  carefully  against 
any  general  inference  being  drawn  from  the  decision  : — "  We  confine  our 
judgment/'  say  their  lordships,  "  to  cases  where  the  party  owed  alle- 
giance to  the  law  of  the  country  from  being  born  within  it,  and  having 
within  it  property  under  the  protection  of  that  law/'  Becket  v.  Macarthy, 
2  B.  &  A.  951,  has  been  supposed  to  go  to  the  very  verge  of  the  law  in 
admitting  the  force  of  foreign  proceedings,  how  different  soever  their  prin- 
ciples may  be  from  our  own.  But  there  the  defendant  held  an  office 
in  the  colony  at  the  time  of  the  action  being  brought,  and  down  to  the  date 
of  the  sentence;  he  also  appears  to  have  been  within  the  jurisdiction  when 
the  cause  of  action  accrued.  There  can  be  no  reason  whatever  for  hold- 
ing that  the  authority  of  foreign  judgments  shall  be  the  same,  whether 
given  in  the  absence  of  parties  or  in  foro  contentioso ;  whether  given 
against  parties  who  were  allowed  to  *defend  themselves,  parties  ^,07^-1 
who  were  either  heard  or  had  an  opportunity  of  being  heard,  or  L  J 
against  parties  who  knew  nothing  of  the  proceedings,  and  could  not  have 
appeared  if  they  had.  No  harm  at  all  can  arise  from  so  just  and  rational 
a  qualification  of  the  rule,  and  the  fullest  effect  will  still  be  given  to  the 
judgment  of  the  foreign  tribunal  which  any  principles  of  justice  and  reason 
can  require  or  indeed  justify. 

Upon  the  whole  matter  I  am  humbly  of  opinion,  that  your  lordships 
ought  in  this  case  to  reverse  the  interlocutors  of  the  10th  June  1835,  and 
20th  January  1836,  appealed  against ;  declare  that  the  defence  of  the 
sexennial  prescription,  according  to  the  law  of  Scotland,  ought  to  be  sus- 
tained ;  that  this  prescription  has  suffered  no  interruption  by  reason  of 
the  proceedings  in  the  French  Court;  that  these  proceedings  do  not  con- 
stitute a  new  ground  of  debt  nor  evidence  of  a  debt,  independent  of  the 
bill  libelled  on ;  and  that  the  debt  can  only  be  proved  by  writ  or  oath  of 
party,  reserving  all  defences  to  the  appellant.  With  these  declarations 
the  cause  must  be  remitted. 

The  House  of  Lords  accordingly  pronouced  this  judgment : — « It  is 
Ordered  and  Adjudged  by  the  Lords  Spiritual  and  Temporal  in  Parliament 
assembled,  that  the  said  interlocutors,  in  so  far  as  complained  of  in  the 
said  appeal,  be  and  the  same  are  hereby  reversed.  And  is  declared,  that 
the  defence  of  the  sexennial  prescription  according  to  the  law  of  Scotland 
ought  to  be  sustained;  that  this  prescription  has  suffered  no  interruption 
by  reason  of  the  proceedings  of  the  French  Court;  that  these  proceedings 
do  not  constitute  a  new  ground  of  debt  nor  evidence  of  the  debt,  indepen- 
dent of  the  bill  libelled  on,  and  that  the  debt  can  only  be  proved  by  the 
writ  or  oath  of  party,  reserving  all  defences  to  the  appellant.  And  it  is 
further  Ordered  and  Adjudged,  that  with  this  declaration  the  cause  be 
remitted  back  to  the  Court  of  Session  in  Scotland,  to  do  therein  as  shall 
be  just  and  consistent  with  this  judgment." 


*1.  It  is  now  settled  law,  that  while  whatever  relates  to  the  constitn- r#gY<^1 
tion  of  a  contract  is  to  be  governed  by  the  law  of  the  country  where  it  is '-  ^ 
made — whatever  relates  to  the  inforcement  of  it  ia  to  be  governed  by  the  law 
of  the  country  in  which  the  remedy  is  sought.    The  case  of  Lodge  v.  Phelps, 
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decided  in  America,  and  reported  1  John.  CaseS|  139|  was  an  action  of  assamp- 
sit  by  the  indorser  of  a  promissory  note  made  by  the  defendant  to  one  Lloyd, 
and  payable  to  him  or  order.  The  note  was  dated  at  Sheffield,  in  the  Stat«  of 
Connecticut.  At  the  trial  before  Mr.  Justice  Kent,  at  the  sittings  in  New  York 
after  July  Term  1798,  the  plaintiflF  proved  the  hand-writing  of  the  maker  and 
indorser  and  there  rested  his  cause.  The  defendant  then  proved  that  by  the 
law  of  Connecticut,  where  the  note  was  made,  promissory  notes,  except  bank- 
notes, were  not  negotiable,  so  as  to  entitle  the  .assignee  to  bring  a  suit  in  his 
own  name,  and  that  they  remained  on  the  same  footing  as  choses  in  action  at 
the  common  law,  and  he  insisted  that  the  law  of  Connecticut  ought  in  this 
respect  to  govern,  and,  that  the  plaintiff  therefore  was  not  entitled  to  recover 
in  this  action.  It  was  admitted  tnat  the  payee  of  the  note,  at  the  time  of  its 
date,  and  the  plaintiff,  at  the  time  of  the  indorsement,  resided  in  the  city  of  New 
York.  Upon  this  evidence  a  verdict  was  taken  by  consent  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  Court.  The  points  of  the  argument  were,  first.  By 
what  law  was  the  contract  to  be  governed ;  and,  second.  If  by  the  law  of  Con- 
necticut whether  it  should  affect  the  power  of  action.  Per  Curiam.  ^  That 
personal  contracts  just  in  themselves,  and  lawful  in  the  place  where  they  are 
made,  are  to  be  fully  enforced  according  to  the  law  of  that  place,  and  the  intent 
of  the  parties,  is  a  principle  which  ought  to  be  universally  received  and  sup- 
ported. But  this  admission  of  the  lex  loci  can  have  reference  only  to  the 
nature  and  construction  of  the  contract  and  its  legal  effect,  and  not  to  the 
mode  of  enforcing  it  ]  for  every  country  must  and  will  have  modes  of  redress 
and  judicial  proceedings  peculiar  to  its  own  jurisprudence,  and  is  entitled  to 
administer  justice  under  tne  solemnity  of  its  own  forms.  It  is  not  material,  there- 
fore, to  decide  whether  the  law  of  Connecticut,  where  the  contract  was  made,  or 
the  law  of  New  York,  where  it  was  to  be  paid  and  performed,  as  has  been  con- 
tended, ought  to  govern.  There  can  be  no  good  reason  why  the  plaintiff,  in 
either  case,  should  not  be  permitted  in  our  own  Courts  to  avail  himself  of  a 
remedy  prescribed  by  our  laws,  and  sue  directly  in  his  own  name,  instead  of 
beinff  compelled  to  use  the  name  of  the  original  payee.  If  the  defendant  had 
any  defence  entitled  to  be  made  here,  as  being  authorised  by  the  law  of  Con- 
necticut, and  the  contract  were  to  be  governed  by  that  law,  he  would  still  be 
permitted  to  make  it,  and  would  be  heard  in  one  form  of  action  as  well  as  the 
other.  There  is,  therefore,  no  reason  to  turn  the  *plaintiff  round  tOr  -i 
another  suit.  The  precedent  would  lead  to  innovation,  and  to  the  intro-  »-84e»J 
duction  of  a  practice  wholly  unknown  in  our  Courts,  and  not  approved  by  our 
law.  It  follows  that  it  is  unnecessary  to  determine  whether,  unaer  the  general 
issue,  the  defendant  could  avail  himself  of  a  defence  arising  from  the  law  of 
Connecticut.  His  objection  to  the  plaintiff 's  recovery  is  founded  on  the  mode 
of  redress  only,  and  not  on  the  merits  of  a  just  defence. 

2.  The  case  was  afterwards  brought  before  the  Supreme  Court  of  America, 
and  is  thus  reported  in  2  Caines's  Cases  in  Error,  p.  321.  '^  The  (question  was, 
can  the  assignee  of  a  promissory  note  given  in  Connecticut  maintain  a  suit 
upon  it  here  in  his  own  name,  since  he  is  not  permitted  to  do  so  there  ?''  Per 
Curiam,  delivered  by  Kent,  J. — ^'  That  personal  contracts,  just  in  themselves, 
and  lawful  by  the  law  of  the  land  where  made,  are  to  be  fully  enforced  according 
to  the  intent  of  them,  notwithstanding  any  change  of  habitation  by  the  parties, 
is  a  principle  of  justice  and  of  social  policy  which  ought  everywhere  to  be 
received  and  supported.  But  the  admission  of  the  lex  loci  contractus  can  have 
reference  only  to  the  nature  and  construction  of  the  contract,  and  not  to  the 
modeof  enforcingit;  for  every  country  must  and  willhave  precedents  and  judicial 
forms  peculiar  to  itself,  and  under  the  solemnity  of  these  forms  will  enforce  con- 
tracts according  to  iheir  true  intent  and  spirit  I'he  note  on  which  the  present  suit 
was  brought,  was  made  payable  to  the  payee  or  his  order,  and  he  ordered  the 
money  to  be  paid  to  the  plaintiff :  the  plaintiff,  therefore,  by  the  rules  of  equity, 
not  only  in  Connecticut,  but  in  every  country  where  equity  is  known,  is  entitled 
to  receive  the  money  in  preference  to  the  original  payee.  What  just  reason, 
then,  can  there  be,  that  the  plaintiff  should  not  be  permitted  to  avail  himselt' 
here  of  the  forms  and  remedies  prescribed  by  our  laws,  and  to  sue  directly  in 
his  own  name  for  the  money,  bat  should  rather  be  compelled,  agreeably  to  the 
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usage  of  Connecticut,  to  use  the  name  of  the  orinnal  payee  as  a  mere  nomi- 
nal plaintiff,  or  dramatis  persona  f  If  the  defendant  has  any  defence  author- 
ized by  the  law  of  Connecticut,  let  him  show  it,  and  he  will  be  heard  in  the  one 
form  of  action  as  well  as  in  the  other.  Agreeably  to  the  principle  I  have  laid 
down,  I  am  for  allowing  him  every  defence  that  he  would  have  been  entitled  to 
make'  in  Connecticut,  had  the  note  been  used  there  in  the  name  of  the  ori- 
ginal payee,  and  as  long  as  this  can  be  done,  I  do  not  perceive  any  sufficient 
reason  for  turning  the  plaintiff  round  to  another  suit.  To  permit  innovations 
upon  our  forms  of  action,  when  not  necessary,  may  lead  to  inconvenience." 

3.  In  the  case  of  De  La  Vega  v.  Yianna,  1  B.  &  Ad.  284,  the  plaintiff,  a 
Spaniard,  and  the  defendant,  a  Portugese,  had  had  some  mercantile  transac- 
tions together  in  Portugal,  by  which,  as  the  plaintiff  alleged,  the  defendant 
♦became  indebted  to  the  plaintiff  while  both  were  resident  in  that  conn-  r*oi^Qi 
try.  They  afterwards  came  to  England,  and  the  plaintiff  there  caused  ^  -» 
the  defenaant  to  be  arrested  for  the  debt.  A  rule  was  then  obtained  to  show 
cause  why  the  defendant  should  not  be  discharged  out  of  custody  on  finding 
common  bail :  and  in  support  of  the  rule,  the  affidavit  of  a  Portuguese  barris- 
ter was  put  in,  stating,  that  by  the  law  of  Portugal,  the  person  of  the  debtor 
was  not,  and  had  not  been  since  the  year  1774,  liable  to  arrest  either  before  or 
after  trial,  on  the  creditor's  demand.  The  plaintiff  contended,  that  when  a  suit 
is  instituted  between  two  parties  in  one  country  on  a  contract  made  in  another, 
the  construction  of  the  contract  is  governed  by  the  law  of  the  country  where 
it  was  entered  into,  but  that  in  pursuing  the  remedy  the  lex  domicilii  must  be 
consulted.  The  rule  was  discharged.  Lord  Tenteraen  observed  : — ''  This  was 
an  application  to  discharge  the  defendant,  who  had  been  arrested  upon  mesne 
process,  out  of  custody  on  filing  common  bail.  The  plaintiff  and  defendant 
are  both  foreigners ;  the  debt  was  contracted  in  Portugal,  and  it  appears  that, 
by  the  law  of  that  country,  the  defendant  would  not  have  been  liable  to  arrest. 
It  is  contended,  on  the  authority  of  Melan  v.  The  Duke  de  Fitzjames,  that  he 
is  entitled  to  the  relief  now  sought.  We  are,  however,  of  opinion,  that  he  is 
not.  In  the  case  just  mentioned,  the  distinction  taken  by  Mr.  Justice  Heath, 
who  differed  from  the  other  Judges,  was,  that  in  construing  contracts,  the  law 
of  the  country  in  which  they  are  made  must  govern,  but  that  the  remedy  upon 
them  must  be  pursued  bj  such  means  as  the  law  points  out  where  the  parties 
reside.  This  doctrine  is  said  to  correspond  with  the  opinions  of  Huber  and 
Yoet.  I  have  not  had  an  opportunity  of  looking  into  these  authorities,  but  we 
think,  on  consideration  of  the  present  case,  that  the  distinction  laid  down  by 
Mr.  Justice  Heath  ought  to  prevail.  A  person  suing  in  this  country  must  take 
the  law  as  he  finds  it ;  he  cannot  by  virtue  of  any  regulation  of  his  own  couor 
try,  enjoy  greater  advantages  than  other  suiters,  and  he  ought  not  therefore  to 
be  deprivea  of  any  superior  advantage  which  the  law  of  this  country  may  con- 
fer. He  is  to  have  the  same  rights  which  all  the  subjects  of  this  kingdom  are 
entitled  to."    The  rule  must  be  discharged." 
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ACCEPTAKCI  OF  A  BILL  OP  BXCHAKGB. 

1.  A  bill  of  exchange,  in  its  own  na- 
ttrre,  is,  on  the  one  hand,  an  autho- 
rity to  pay  to  the  order  of  the  person 
to  whom  it  is  made  payable,  and  on 
the  other,  is  an  undertaking  on  the 
ptai  of  the  acceptor  that  he  will  pay, 
83. 

2*  The  theory  of  a  bill  of  exchange  is, 
that  the  bill  is  an  assignment  to  the 
payee  of  a  debt  due  by  the  drawee 
to  the  drawer,  and  acceptance  by  the 
drawee  imports  that  the  acceptor  is 
a  debtor  to  the  drawer,  or,  at  least, 
that  he  has  effects  of  the  drawer  in 
his  hands,  89. 

3.  A  bill  of  exchange  is  an  order  or 
command  to  the  drawee,  who  has,  or 
is  supposed  to  haye,  efiPects  Of  the 
drawer  in  his  hands  to  pay.  When 
the  drawer  has  accepted,  he  is  the 
original  debtor.  The  drawer  is  only 
liable  in  default  of  payment  by  the 
acceptor,  272. 

4.  In  England,  the  acceptance  of  an 
inland  bill  must  be  in  writing  on  the 
bill  itself,  434. 

6*  In  England,  a  verbal  acceptance  of 
a  foreign  bill,  or  an  acceptance 
written  on  a  separate  paper,  or  a 
written  or  a  verbal  promise  to  ac- 
cept an  existing  foreign  bill,  will  be 
sustained  as  a  valid  acceptance; 
but  a  promise  either  written  or  ver- 
bal to  accept  a  non-existing  foreign 
bill,  will  not  be  sustained,  unless  the 
promise  be  communicated  to  the 
party  who  takes  the  bill,  and  he  is 
induced  by  the  promise  to  take  it, 
434. 

6.  A  bill  drawn  in  Ireland  on  England, 


is  not  an  inland  but  a  foreign  bill, 
and  it  is  not  necessary  that  the  ac- 
ceptance of  such  a  bill  should  be  in 
writing  on  the  bill,  474. 

7.  Although  a  bill  must  be  drawn  ab- 
solutely, it  may  be  accepted  condi- 
tionally, 475. 

8.  A  payee  is  not  bound  to  receive  a 
conditional  or  qualified  acceptance, 
but  if  he  does  receive  it,  he  must 
conform  to  the  terms  of  it,  and  if  he 
does  not  receive  it,  but  protests  for 
non-acceptance,  he  cannot  after- 
wards recover  fh>m  the  party  so  ac- 
cepting, 475. 

9.  An  acceptance  of  a  bill  communi- 
cated to  the  holder,  cannot  be  re- 
called even  with  the  consent  of  the 
holder ;  but  an  acceptance  may  be 
cancelled  by  the  drawee  before  it  is 
communicated,  480. 

10.  The  acceptor  of  a  bill,  whether  for 
accommodation  or  for  value,  is  the 
principal  debtor  in  the  instrument, 
and  his  acceptance  can  only  be  dis- 
charged with  consent  of  the  holder 
of  the  bill,  486. 

11.  The  holder  of  a  bill  may  discharge 
any  of  the  parties  to  it,  but  there  is 
^is  difference  between  t^e  acceptor 
and  the  other  parties,  that  the  ac- 
ceptor is  first  liable,  and  to  be  enti- 
tled to  have  recourse  against  him  it 
is  not  necessary  to  show  notice  ^ven 
to  him  of  non-payment  by  any  other 
party,  488. 

12.  A  party  who  comes  under  the  cha- 
racter ot  acceptor  of  a  bill,  makes 
himself  liable  as  such  in  all  cir- 
cumstances, and  nothing  can  dis- 
charge him  but  payment  or  release, 
493. 
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ACCEPTANCE  FOR  HONOUR. 

1.  The  acceptance  of  a  bill  for  honour 
is  in  the  nature  of  a  conditional  ac- 
ceptance, and  implies  that  the  bill 
will  be  paid  by  the  acceptor  for 
honour,  ir  on  its  arriving  at  maturity 
it  is  not  paid  by  the  drawee ;  but  an 
acceptor  for  honour  will  not  be  liable, 
unless  the  bill,  when  it  becomes  due, 
is  duly  presented  for  payment  to  the 
drawee,  667. 

2.  Where  a  bill  accepted  for  honour 
still  remains  with  the  holder,  a  second 
resort  to  the  drawee  is  proper,  for 
eflfects  often  reach  the  drawee,  who 
has  refused  acceptance  in  the  first 
instance,  out  of  which  the  bill  might 
be  satisfied  if  presented  to  him  again, 
when  the  period  of  payment  arrives, 
675. 

3.  Whatever  is  requisite  to  enable  a 
person  who  accepted  for  the  honour 
of  another,  to  call  upon  that  person 
to  repay  him,  and  to  enable  him  to 
recover  over  against  such  person,  is 
also  necessary  to  enable  another 
party  to  recover  from  such  acceptor 
for  honour,  679. 

4.  The  same  rule  as  to  proof  which 
prevails  in  the  case  of  an  acceptor 
for  honour,  in  suing  a  party  for 
whose  honour  he  accepts,  must  also 
be  observed,  when  the  holder  of  a 
bill  sues  the  person  so  accepting, 
680. 

ACCOMMODATION  BILLS. 

Where  a  bill  is  given  for  money  really 
due  by  the  orawee  to  the  drawer, 
the  indorsee  may  recover  the  whole 
sum,  though  he  has  not  given  to  the 
indorser  the  full  amount  of  the  bill, 
and  be  the  holder  of  the  overplus  for 
the  indorsers  use,  but  where  the  bill 
is  an  accommodation  one,  and  that 
is  known  to  the  indorsee,  and  he 
pavs  but  part  of  the  amount,  he  can 
only  recover  the  sum  he  has  actually 
paid  for  the  bill,  141. 

ACKNOWLEDGMENT  OF  DEBT. 

A  document,  bearing  that  the  granter 
has  received  a  sum  of  money  for 
which  he  would  be  accountable,  is 
not  a  promissory  note,  but  a  special 
agreement,  14. 

ACTION. 

Although  a  bill  or  note,  depending  on 
a  contingency,  cannot  be  declared 


upon  as  a  negotiable  instmment,  an 
action  may  be  framed  upon,  it,  as  on 
a  special  agreement,  7. 

ALTERATION    OF   BILLS    OF  EXCHANGE. 

1.  Where  a  bill  is  drawn  so  carelessly 
as  to  admit  of  an  alteration  in  the 
sum  without  detection,  the  parties 
to  the  bill  will  be  liable  to  the  oner- 
ous holder  of  it,  for  the  full  amount 
as  altered ;  but  if  the  alteration  is 
so  obvious  as  not  to  deceive  a  party 
of  ordinary  vigilance,  or  if  the  alter- 
ation is  ot  such  a  nature  as  that  the 
parties  to  the  bill  are  no  way  to 
blame,  the  bill  will  be  good  for  the 
original  amount  only,  183. 

2.  If  a  bill  is  properly  drawn  in  the 
first  instance,  and  afterwards  the 
words  are  expunged,  and  others  sup- 
plied by  a  stranger,  so  as  to  make 
the  bill  for  a  larger  sum  than  it  ori- 
ginally contained,  a  banker  paring 
such  a  bill  is  liable  for  the  loss,  192. 

3/  Where  a  blank  is  left  in  a  bill  suffi- 
cient to  admit  the  insertion  of  part 
of  one  word  and  the  whole  of  ano- 
ther, any  person  who  puts  his  name 
upon  it,  whether  as  drawer,  accep- 
tor or  indorser,  and  trusts  it  in  the 
hands  of  another,  in  order  to  its  be- 
ing past  into  the  circle,  is  liable  for 
the  consequences  in  the  same  man- 
ner as  if  it  had  been  left  blank  in 
the  sum  altogether,  195. 

4.  The  circumstance  of  leaving;  a  blank 
is  held  as  a  tacit  mandate  from  the 
parties  whose  names  are  upon  the 
Dill,  intrusting  the  holders  with  the 
power  of  filling  it  up,  and  such  a 
case  differs  from  a  forgery  vitiation 
where  one  writing  is  converted  into 
another  without  the  consent  of  the 
parties,  either  express  or  implied, 
195. 

5.  A  material  alteration  in  a  bill  or 
note,  after  it  is  issued,  as  in  the 
date,  sum,  or  time  of  payment, 
vitiates  the  instrument,  except  as 
against  parties  consenting  to  the 
alteration,  667. 

6.  Where  a  party  takes  a  bill  or  note, 
bearing  an  alteration  on  it,  it  is  his 
duty  to  inquire  how  the  alteration 
was  made,  and  he  takes  it  subject 
to  the  same  objections  as  lay  against 
the  party  from  whom  he  received  it, 
679. 

7.  Any  material  alteration  on  a  deed 
vitiates  it;  and  bills  of  exchange, 
which    are    daily    circulated    from 
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band  to  hand,  ought  to  be  pre- 
served with  greater  purity  tnan 
deeds  which  do  not  pass  in  circula- 
tion, 680. 

8.  Any  alteration  in  a  material  part  of 
any  instrument  or  agreement  avoids 
it,  because  it  thereby  ceases  to  be 
the  same  instrument,  695. 

9.  A  material  alteration  of  a  bill  or 
note,  after  it  has  been  issued,  al- 
though with  consent  of  the  parties 
to  it,  becomes  a  new  contract,  and 
the  instrument  is  rendered  wholly 
inoperative  in  respect  of  the  want  of 
a  new  stamp ;  the  former  stamp  be- 
ing exhausted,  698. 

10.  Where  the  alteration  of  a  bill  or 
note  amounts  merely  to  the  correc- 
tion of  a  mistake,  and  in  further- 
ance of  the  original  intention  of 
the  parties,  the  bill  or  note  is  not 
vitiated,  and  a  new  stamp  is  not  re- 
quired, 710. 

11.  Where  a  bill  or  note  given  in  pay- 
ment of  a  debt  is  materially  altered 
by  the  party  receiving  it,  he  cannot 
sue  on  account  of  the  original  debt, 
if  the  party  giving  the  bill  would 
have  had  remedy  over  on  the  bill 
against  another  party,  but  if  he 
would  have  had  no  remedy  over,  the 
party  to  whom  the  bill  was  given  in 
payment  may  sue  on  account  of  the 
original  debt,  711. 


1.  A  bill  made  payable  to  bearer  is 
negotiable,  and  the  bearer  may 
maintain  an  action  against  the 
drawer,  39. 

2.  Bearer  is  descriptio  personCf  and  a 
person  may  take  by  that  description 
as  well  as  by  any  other,  44. 

3.  A  bill  of  exchange  made  payable 
to  a  fictitious  party,  is  held  to  be 
made  payable  to  the  bearer  in  all 
questions  between  an  innocent  hold- 
er, and  a  person  cognizant  of  the 
fiction,  76. 

4.  A  bill  of  exchange  is  an  authority 
to  pay  pursuant  to  the  order  of  the 
payee,  and  it  is  also  an  undertaking 
to  pay  pursuant  to  that  order ;  but 
if  tnere  be  no  person  who,  by  any 
possibility,  can  give  such  order,  the 
engagement  must  be  to  pay  the  bill 
to  the  person  holding  it,  namely  the 
bearer,  115. 

BILLS   OF   EXCHANGE. 

1.  To  entitle  bills  of  exchange  to  the 


privileges  attached  to  instruments 
of  that  description,  they  must  be  for 
the  payment  of  money,  and  the  sum 
must  be  certain  ana  the  payment 
absolute,  1. 

2.  No  precise  form  of  words  is  neces- 
sary to  constitute  a  bill,  provided 
the  legal  requisites  essential  to  such 
an  instrument  are  satisfied,  12. 

3.  Bills  of  exchange  are  freed  from 
the  equities  and  cross  claims  which 
may  exist  between  the  original  par- 
ties, in  order  that  they  may  have  a 
ready  cireulation  and  an  extensive 
credit.  By  shutting  out  such  cani- 
ties and  cross  claims  they  have  oe- 
come  the  representatives  of  money, 
12. 

4.  The  general  theory  of  bills  of 
exchange  is,  that  the  drawer  has 
funds  in  the  hands  of  the  drawee, 
which  he  assigns  to  the  payee,  to 
the  amount  of  the  sum  payable  to 
the  bearer.  After  acceptance,  the 
acceptor  is  treated  as  the  principal 
debtor  of  the  payee,  and  the  drawer 
is  held  to  be  only  collaterally  liable 
to  the  holder  upon  default  of  pay- 
ment by  the  acceptor,  12. 

5.  The  instrument  of  writing  which 
constitutes  a  good  bill  of  exchange, 
according  to  the  law  and  usage  of 
merchants,  is  not  confined  to  any 
certain  form  or  set  of  words,  yet  it 
must  have  some  essential  qualities 
without  which  it  is  no  bill  of  ex- 
change, 31. 

6.  A  bill  uMist  carrj  with  it  a  personal 
and  certain  credit  given  to  the  draw- 
er, not  confined  to  credit  upon  any- 
thing or  fund,  and  he  to  whom  it  is 
made  payable,  or  to  whom  it  is  in- 
dorsed, takes  it  upon  no  particular 
event  or  contingency,  except  the 
failure  of  the  general  personal  cre- 
dit of  the  person  drawing  or  negoti- 
ating the  same,  31. 

7.  A  bill  of  exchange  always  implies 
a  personal  general  credit  not  limited 
or  applicable  to  particular  circum- 
stances and  events,  which  cannot  be 
known  to  the  holder  of  the  bill  in 
the  general  course  of  negotiation, 
and  if  the  bill  wants  upon  the  face 
of  it  this  essential  quality  or  char- 
acter, the  defect  is  fatal,  33. 

8.  The  capability  of  negotiation  or 
transference  by  indorsation,  is  not  the 
test  for  ascertaining  whether  a  par- 
ticular document  is  a  bill  or  promis- 
sory note,  that  circumstance  not  be- 
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ing  one  of  the  original  qualities  or 
essetUialia  of  the  contract  created  in 
favour  of  ibp  payee,  66. 

9.  A  bill  or  Dromissory  note,  although 
not  payable  to  order,  is  still  valid, 
and  the  payee  is  entitled  to  receive 
payment  fiom  the  acceptor  or  gran- 
tor, who  is  the  obligant  direcUy  to 
him,  66. 

10.  In  Scotland,  it  is  not  the  proper  test 
whether  a  document  be  a  Dill  or  pro- 
missory note,  that  summary  prooeed- 
inffs  may  proceed  on  it,  66. 

11.  A  bill  or  note  subscribed  by  ini- 
tials, or  even  by  a  marL  is  a  good 
document  of  debt,  ana  a  proper 
ground  of  action,  although  it  will 
not  warrant  summary  diligence,  67. 

12.  A  bill  of  exchange,  in  its  own  na- 
ture is  an  authority  on  the  one  hand 
to  pay  to  the  order  of  the  person  to 
whom  it  is  made  payable,  and  on 
the  other,  is  an  unaertaking  on  the 
part  of  the  acceptor  that  he  will  pay, 

13.  Every  person  whose  signature  ap- 
pears on  a  bill  of  exohanee  is  re- 
sponsible to  the  extent  of  ue  credit 
he  gives  it  in  the  negotiation,  84. 

14.  Nothing  can  be  devised  better  cal- 
culated for  circulation  than  a  bill  of 
exchange.  The  value  of  the  writ- 
ing, the  assignable  quality  of  it,  and 
the  particular  mode  of  assigning  it, 
are  created  and  determined  in  the 
original  frame  and  constitution  of 
the  instrument  itself,  and  the  party 
to  whom  a  bill  is  tendered  has  only 
to  read  it,  need  look  no  farther,  and 
has  nothing  to  do  with  any  private 
history  which  may  belong  to  it,  93. 

BLANK  BILLS. 

1.  A  party  signing  his  name  on  a  blank 
piece  of  paper,  bearing  a  bill  stamp, 
either  as  drawer,  acceptor  or  indor- 
ser,  will  be  liable  in  the  character  in 
which  he  signs  for  any  sum  after- 
wards filled  m,  which  is  covered  with 
stamp,  151. 

2.  The  indorsement  of  a  blank  note 
is  a  letter  of  credit  for  an  indefinite 
sum,  154. 

3.  A  blank  bill  drawn  and  indorsed  in 
Ireland  and  filled  up  in  England, 
operates  as  a  bill  of  exchange  from 
the  time  when  it  was  signed,  and  is 
therefore  an  Irish  biU  of  exchange, 
161.  *  ' 

4.  In  Scotland  a  blank  acceptance 
found  in  the  repositories  oi  a  de- 


funct party  may  filled  up  by  his  re- 
presentative, and  diligence  may  pro- 
ceed in  his  name,  162. 

5.  In  Scotland  the  Act  1696,  cap.  25, 
which  declares  all  written  doca* 
ments  and  obligations  to  be  null 
which  are  drawn  blank  in  the  name 
of  the  creditor,  is  not  applicable  to 
bills  of  exchange,  163. 

6.  The  issuing  of  a  bill  in  blank  with- 
out the  name  of  the  payee  Is  an  an* 
thority  to  a  bona  fide  holder  to  in- 
sert a  name.  It  is  the  same  aa  if 
the  drawer  had  made  the  bill  para- 
ble to  bearer  by  leaving  the  blank 
in  the  bill,  the  drawer  undertook  to 
be  answerable  for  it,  when  filled  in 
the  shape  of  a  bill,  and  as  he  chose 
to  send  the  bill  into  the  worid  in 
that  form  the  world  ought  not  to  be 
deceived  by  his  acts,  165. 

BLANK   IKDORSATIOK. 

A  blank  indorsement  makes  the  bill 
payable  to  bearer,  but  by  a  special 
indorsement  the  holder  may  stop  the 
negotiability,  281. 


CHEQUES. 

Cheques  on  bankers  ought  to  be  pre- 
sented for  payment  immediately  af- 
ter they  are  drawn,  but  it  may  be 
doubted  whether  they  are  to  be  tzeat- 
ed  as  bills  over  due,  331. 

CIRCULATION  OP  BILLS. 

1.  Bills  payable  at  sight,  or  at  a  cer> 
tain  time  after  siRut,  ought  to  be 
put  in  circulation,  for  if  they  are  cir- 
culated the  parties  are  known  to  the 
world,  and  their  credit  is  looked  to, 
but  if  instead  of  bein^  put  into  cir- 
culation, they  are  locked  up  for  a 
length  of  time,  the  holder  will  be 
held  guilty  of  laches,  420. 

2.  The  holder  of  a  bill  payable  at 
sight,  or  a  certain  time  after  sight, 
is  not  bound  instantly  on  the  receipt 
of  it,  either  to  put  it  into  circula- 
tion, or  to  send  it  forward  to  the 
drawee  for  acceptance,  but  is  al- 
lowed a  reasonable  discretion  as  to 
the  time  of  parting  with  the  bill ; 
but  there  must  be  some  limit  to  its 
being  kept  from  circulation,  and  a 
juiT  must  with  the  assistance  of  the 
judge,  determine  whether,  under  all 
the  circumstances  of  the  paiticnlar 
case,  the  time  during  which  it  has 
been  kept  from  circulation  has  been 
reasonable  or  not,  427. 
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coirBmovs  and  contikgekoies. 

1.  A  bill  payable  on  a  contingency  is 
not  a  negotiable  instrument,  3. 

2.  Commercial  transactions  would  be 
perplexed  if  bills  of  exchange  were 
issued  into  the  world  encumbered 
with  conditions  and  contingencies, 
and  if  the  persons  to  whom  they 
were  offerea  in  negotiation  were 
obliged  to  inquire  when  the  uncer- 
tain events  would  probably  be  re- 
duced to  a  certaiutyi  6. 

3.  Although  a  bill  or  note  depending 
on  a  contingency  cannot  be  de- 
clared upon  as  a  negotiable  instru- 
ment, an  action  may  be  framed 
upon  it  as  on  a  special  agreement, 
7. 

4.  A  bill  payable  on  a  contingency 
is  not  negotiable  because  U  does  not 
appear  on  the  face  of  it,  whether  or 
not  it  will  ever  be  paid,  and  a  nego- 
tiable instrument  must  be  paid  at 
all  events,  8. 

6.  A  bill  or  note  may  be  made  |)aya- 
ble  on  an  event  which  is  certain  to 
happen,  although  the  time  of  hap- 
pening is  uncertain,  18. 

6.  If  a  bill  of  exchange  be  made  pay- 
able at  ever  so  distant  a  day|  if  it 
be  a  day  that  must  come,  it  is  no 
objection  to  the  bill,  21. 

7.  A  bill  must  carry  with  it  a  personal 
and  certain  credit  given  to  the  draw- 
er, not  confined  to  credit  upon  any- 
thing or  fund,  and  he  to  whom  it  is 
made  payable,  or  to  whom  it  is  in- 
dorsed, takes  it  upon  no  particular 
event  or  contingency,  except  the 
failure  of  the  general  personal  cre- 
dit of  the  person  drawing  or  negoti- 
ating the  same,  31. 

8.  A  bill  of  exchange  always  inplies  a 
personal  general  credit,  not  limited 
or  applicable  to  particular  circum- 
stances and  events  which  cannot  be 
known  to  the  holder  of  the  bill  in 
the  general  course  of  negotiation, 
and  if  the  bill  wants  upon  the  face 
of  it  this  esseotial  quality  or  charac- 
ter, the  defect  is  fatal,  33. 

9.  Bills  of  exchange  are  instruments 
taking  effect  by  the  custom  of  mer- 
chants intended  to  circulate  visible 
property  according  to  their  appa- 
rent purport,  and  entirely  detached 
from  and  independent  of  all  parti- 
cular subjects,  and  private  transac- 
tions between  the  original  parties  to 
the  instrument,  102. 


C0K8IDEBATI0V. 


See  vALTTi. 

OOirSTRUCTIOK. 

Bills  of  exchange  are  construed  accord- 
ingly to  the  law  of  the  place  where 
they  are  drawn,  unless  made  paya- 
ble in  some  other  place,  in  which 
case,  if  accepted  they  are  construed 
according  to  the  law  of  that  place, 
774. 

CROSSED  CHEQUES* 

1.  The  crossing  of  a  cheque  parable 
to  bearer  wiUi  the  name  of  a  bank- 
er, does  not  restrict  its  negotiability, 
but  is  a  reasonable  usage  in  order 
to  secure,  as  far  as  possible,  the 
payment  of  the  check  to  the  honest 
and  bona  fide  holder,  604. 

2.  The  crossing  of  a  cheque  does  not 
operate  as  an  indorsement  to  a 
banker  whose  name  is  used,  because 
it  is  not  written  with  any  intent  to 
transfer  the  property  in  ue  cheque 
to  him,  and  it  wants  the  essential 
part  of  an  indorsement,  the  delivery 
of  the  instrument  to  the  indorsee, 
614. 

3.  The  practice  of  crossing  cheques 
originated  at  the  Clearing-house,  the 
clerks  of  the  different  bankers  do- 
ing business  there  being  accustomed 
to  write  across  the  cheques  the 
names  of  their  employers,  so  as  to 
enable  the  Clearing-house  clerks  to 
make  up  the  account,  615. 

4.  The  crossing  of  a  cheque  is  a  mere 
memorandum  on  the  face  of  it,  and 
forms  no  part  of  the  instrument 
itself,  and  in  no  way  alters  its  effect, 
616. 

5.  No  prudent  banker  would  pay  a 
crossed  cheque,  otherwise  than  to 
a  banker,  except  he  was  fully  satis- 
fied as  to  the  title  of  the  party  pre- 
senting it  to  receive  payment,  be- 
cause if  he  did  so,  he  would  run  the 
risk  of  the  bearer  of  the  cheque 
having  no  title  to  it,  617. 

6.  The  circumstance  of  a  banker  pay- 
ing a  crossed  cheque  to  a  private  in- 
dividual, would  be  strong  evidence 
against  him  in  the  event  of  his  seek- 
ing to  charge  his  customer  with  the 
payment,  if  the  person  actually  pre- 
senting it  was  not  the  lawful  holder 
and  b^rer  of  the  cheque,  617. 

DELIVERY  WITHOUT  INDORSATION. 

1.  The  holder  of  a  bill  payable  to 
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bearer  or  to  order,  and  indorsed  in 
blank,  who  transfers  it  by  delivery 
merely,  and  without  indorsement,  is 
not  liable  on  the  bill,  and  is  not 
deemed  to  undertake  any  of  the  ob- 
ligations of  an  indorsee,  350. 

2.  If  a  man  has  a  bill  payable  to  him 
or  bearer,  and  he  deUvers  it  over  for 
money  received  without  indorse- 
ment of  it,  this  is  a  plain  sale  of  the 
bill,  and  he  who  sells  it  does  not  be- 
come a  new  security.  357. 

3.  When  the  holder  oi  a  bill  transfers 
it  in  payment  of  a  debt,  although 
by  delivery  merely,  and  without  in- 
dorsement, he  continues  liable  for 
the  debt  if  the  bill  is  not  paid,  pro- 
vided it  has  been  duly  negotiated, 
358. 

4.  If  there  is  an  antecedent  debt,  and 
a  bill  is  taken  without  taking  an  in- 
dorsement, and  the  bill  turns  out  to 
be  bad,  the  demand  for  the  antece 
dent  debt  may  be  resorted  to ;  but 
if  there  be  no  antecedent  debt,  and 
A.  carries  a  bill  to  B.  to  be  dis- 
counted, and  B.  does  not  take  A.'s 
name  on  the  bill,  if  it  is  dishonoured 
there  is  no  demand,  for  there  was 
no  relation  between  the  parties  ex- 
cept that  transaction,  and  the  cir- 
cumstance of  not  taking  the  name 
upon  the  bill  is  evidence  of  a  pur- 
chase of  the  bill,  365. 

DISCHARGE   OF  BILLS. 

1.  If  the  indorsers  on  a  bill  be  once 
discharged  by  the  laches  of  the  hold- 
er at  the  time,  in  not  giving  due  no- 
tice of  the  dishonour  of  it,  their  re- 
sponsibility cannot  be  revived  by 
the  shifting  of  the  bill  into  other 
hands,  620. 

2.  Indulgence  granted  to  the  acceptor 
of  a  bill  by  the  holder  upon  a  valid 
and  obligatory  agreement,  discharges 
the  other  parties  to  the  bill,  but  de- 
lay in  suing  the  acceptor  will  not  do 
so,  623. 

3.  After  protest  of  non-payment,  and 
notice  to  the  drawer,  a  right  to  sue 
the  drawer  attaches,  and  Uie  holder 
is  not  bound  to  sue  the  acceptor,  but 
mav  forbear  to  do  so,  627. 

4.  Wnen  due  notice  is  fiven  of  the 
non-payment  of  a  bill,  tne  receiving 
part  of  the  money  from  the  accep- 
tor or  indorser  does  not  discharge 

.  the  drawer  or  other  indorsers,  628. 

5.  The  giving  a  new  credit  to  the  ac- 
ceptor will  discharge  the  other  par- 


ties to  the  bill,  but  a  party  gives  no 
credit  in  respect  of  what  he  actuallj 
receives,  for,  as  to  what  remains  un- 
paid, he  is  in  the  same  situation  as 
before,  629. 

6.  The  holder  of  a  bill  has  the  do- 
minion of  it  at  the  time,  and  may 
make  what  arrangement  he  pleases 
with  the  acceptor,  but  he  does  so  at 
his  peril ;  and  if  he  thereby  alter  the 
situation  of  any  other  person  on  the 
bill,  to  the  prejudice  of  that  person, 
he  cannot  afterwards  proceed  against 
him,  633. 

7.  The  taking  of  a  new  bill  from  an 
acceptor,  and  keeping  the  original 
bill,  till  the  new  one  is  paid,  is  an 
agreement  that  in  the  meantime  the 
original  bill  should  not  be  inforced, 
633. 

8.  A  creditor  by  riving  further  time 
for  payment,  undertakes  that  he  will 
not,  during  the  time  given,  receive 
the  debt  from  any  surety  of  the  deb- 
tor; for  the  instant  that  a  surety 
paid  the  debt,  he  would  have  a  right 
to  recover  it  against  his  principal, 
635. 

9.  A  creditor  by  giving  time  to  the 
principal  debtor,  in  equity,  destroys 
the  obligation  of  the  sureties,  and  a 
court  of  equity  will  grant  an  injunc- 
tion to  restrain  a  creditor,  who  has 
ffiven  further  time  to  the  principal 
from  bringing  an  action  against  the 
surety,  and  courts  of  law  have  ap- 
plied this  equitable  doctrine  to  cases 
arising  on  bills  of  exchange,  636. 

10.  If  the  holder  of  a  bill  give  the  ac- 
ceptor further  time  for  payment 
without  the  consent  of  the  orawer 
or  indorser,  he  discharges  them 
from  all  the  liability  that  they  con- 
tracted by  becoming  parties  to  the 
bill,  but  delay  in  suing  the  acceptor 
will  not  discharge  them,  because 
such  delay  does  not  prevent  them 
from  doing  what,  on  receiving  no- 
tice of  non-payment  by  the  acceptor, 
they  ought  to  do,  namely,  paying  the 
bill  themselves,  636. 

11.  The  additional  time  for  payment 
given  to  the  acceptor  by  the  holder 
must  be  given  by  a  contract  that  is 
binding  on  the  holder,  and  if  the 
contract  be  without  consideration  it 
is  not  binding  on  him,  and  notwith- 
standing such  contract  he  may  pro- 
ceed against  the  acceptor  when  he 
pleases,  or  receive  the  amount  of  the 
biU  from  the  drawer  or  indorsers,  636. 
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12.  A  discharge  by  tlie  holder  of  any 
party  to  a  bill)  will  not  discharge  the 
parties  antecedent  to  the  party  dis- 
charged, the  discharge  operating 
only  m  favour  of  those  parties  who 
are  entitled  to  sue  the  parties  dis- 
charged, 637. 

13.  The  holder  of  a  bill  has  his  reme- 
dy against  all  the  parties  on  a  bill, 
but  he  has  it  not  in  his  power  to 
give  time  to  the  party  first  liable  in 
the  bill,  and  aflerwards  to  proceed 
against  another,  638. 

14.  The  holder  of  a  bill  may  give  time 
to  his  immediate  indorser  at  the 
same  time  that  he  is  proceeding  to 
execution  against  a  prior  indorser 
to  him,  or  against  the  drawer  or  ac- 
ceptor, but  he  cannot  give  time  to 
or  discharge  the  drawer  or  acceptor, 
and  afterwards  proceed  against  that 
indorser,  638. 

15.  The  holder  of  a  bill  may  at  his 
election  sue  any  or  all  the  parties  to 
it,  and  if  they  become  bauKrupt,  he 
may  prove  against  the  estates  of  all, 
unless  he  receive  part  of  the  debt 
from  any  one,  and  if  any  of  the  par- 
ties be  discharged  by  an  act  of  law, 
that  operation  of  law  will  not  preju- 
dice tile  holder,  for  as  long  as  he  is 
passive  all  his  remedies  remain,  639. 

16.  The  several  parties  on  a  bill  are 
chargeable  in  different  order,  the 
acceptor  being  first  liable  and  the 
indorsees  being  liable  in  the  order  in 
which  they  stand  on  the  bill,  but  the 
discharging  or  taking  a  security 
from  one  of  the  parties  liable  does 
not  discharge  another  who  is  liable 
to  him  in  point  of  order,  641. 

EXCHEQUSB  BILLS. 

1.  The  property  of  exchequer  bill  pass- 
es by  delivery  like  promissory  notes 
and  bills  of  exchange  indorsed  in 
blank,  251. 

2.  An  exchequer  bill  is  of  the  same 
nature  as  notes  and  bills  of  ex- 
change. Like  them  it  is  neither 
valuable  nor  useful  in  itself  as  goods 
or  chattels  are.  It  is  valuable  only 
as  entitling  the  holder  to  receive  at 
some  future  time  a  certain  sum  of 
money,  which  is  a  value  precisely 
of  the  same  nature  as  the  value  of  a 
note  or  bill,  264. 


1.  In  England  the  holder  of  a  bill  ob- 
tained by  force  must  instruct  that 


he  gave  value  for  it,  and  failing  to 
do  so  he  will  be  nonsuited,  150. 
2.  In  Scotland  a  bill  obtained  by  force 
is  not  effectual  against  the  granter, 
even  when  in  the  hands  of  an  oner- 
ous indorsee.  It  is  held  to  be  the 
same  as  a  bill  forged,  and  so  not  the 
bill  of  the  granter,  151. 

FOREIGN. 

1.  A  promissory  note' payable  to  bear- 
er made  in  Englana  is  transferable 
by  delivery  in  a  foreign  country  al- 
though by  the  law.  of  the  country 
where  the  delivery  takes  place  mere 
delivery  does  not  operate  as  a  trans- 
fer of  the  note,  792. 

2.  A  bill  of  exchange  drawn  and 
indorsed  in  blank,  in  a  country 
where  such  an  indorsement  does 
not  operate  as  transfer  of  the  bill, 
cannot  be  sued  upon  by  the  holder 
in  the  courts  of  this  country,  804. 

3.  A  Scots  bill  of  exchange  or  promis- 
sory note,  although  not  made  paya- 
ble to  order,  is  transmissible  by  in- 
dorsation in  England,  and  may  be 
sued  upon  in  Scotland  by  Uie  indor- 
see, 812. 

4.  The  limitation  of  actions  upon  bills 
of  exchange  is  regulated  by  the  law 
of  the  place  where  the  action  is 
brought,  and  not  by  the  law  of  the 
place  where  the  bill  is  made,  841. 

6.  Whatever  relates  to  the  nature  of 
an  obligation,  ad  valorem  contrac- 
tusj  is  to  be  governed  by  the  law  of 
the  country  where  it  was  made,  the 
lex  loci;  whatever 'relates  to  the  re- 
medy by  suits  to  compel  perform- 
ance, or  by  action  for  a  breach,  ad 
decisionem  litisy  is  to  be  governed 
by  the  lex  fori  the  law  of  3ie  coun- 
try to  whose  courts  the  application  is 
made  for  performance  or  for  da- 
mages, 858. 

6.  Where  parties  contract  they  are 
Bupposea  to  regard  their  mutual 
rights  and  obligations  as  fixed  by  the 
law  under  which  they  are  Hvinor,  x^xit 
it  is  otherwise  with  the  remedy,  for 
they  do  not  necessarily  look  to  the 
tribunals  of  the  country  where  they 
contract  as  those  alone  where  per- 
formance may  be  enforced,  or  non- 
performance complained  of,  but  con- 
template the  possibility  of  the  obli- 
gation being  enforced  or  resisted  in 
other  countries,  859. 

7,  There  is  not  much  difficulty  in 
ascertaining  what   foreign    law  is 
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respecting  the  nature  of  a  contract, 
but  there  may  be  the  matest  dij£- 
caltj  in  ascertaining  what  that  law 
is  respecting  the  manner  of  admin- 
istering the  remedy,  860. 

8.  All  questions  of  evidence  mnst  be 
determined  bj  the  law  of  the  country 
in  which  the  action  is  brought,  861. 

9.  Personal  contracts  are  to  be  enfor- 
ced according  to  the  law  of  the 
place  where  they  are  made,  and  the 
intent  of  the  parties;  but  every 
country  has  modes  of  redress,  and 
judicial  proceedings  peculiar  to  its 
own  jurisprudence,  and  is  entitled 
to  administer  justice  under  the  so- 
lemnities of  its  own  forms,  877. 

rOROERT  OF  BILLS  OF  EXCHANGB. 

1.  If  a  banker  pays  money  belonging 
to  his  customer  upon  an  order  which 
is  not  genuine,  he  must  suffer,  and 
to  justify  the  payment  he  must  show 
that  the  order  is  genuine,  not  in 
signature  only,  but  in  every  respect, 
187. 

2.  It  is  the  doty  of  a  banker  to  be 
acquainted  with  his  customer's  hand- 
writing, and  the  banker,  and  not  the 
customer,  must  suffer  if  a  payment 
be  made  without  authority.  If,  how- 
ever, it  be  the  fault  of  the  customer 
that  the  banker  pays  more  than  he 
ought,  he  cannot  be  called  upon  to 
pay  again,  191. 

GENTINEXESS  OF  SIGNATURE. 

1.  The  drawee  of  a  bill  by  his  accep- 
tance is  held  to  guarantee  the  gen- 
uineness of  the  drawer's  signature, 
and  he  cannot,  on  the  ground  of  it 
being  a  forgery,  recover  from  the 
party  to  whom  he  has  made  pay- 
ment; neither  can  the  banker  of  a 
suppased  acceptor,  who  makes  pay- 
ment to  a  bona  fide  onerous  indor- 
see, recover  on  the  ground  that  the 
acceptance  is  forged,  376. 

2.  It  is  incumbent  upon  a  drawee  to 
be  satisfied  that  the  bill  drawn  upon 
him  was  the  drawer's  hand  before  he 
accept  it,  or  pay  it,  but  it  is  not 
incumbent  on  the  holder  who  re- 
ceives payment  to  inquire  into  the 
matter,  378. 

3.  The  holder  of  a  bill  who  transfers 
it  for  value,  either  by  indorsement 
or  by  delivery,  is  held  to  guarantee 
the  genuineness  of  the  bill,  389. 

GRACE — DAYS  OF. 

1.  Days  of  grace  are  allowed  on  all 


bills  of  exchange  and  promissory 
notes,  whether  tney  are  payable  at 
a  certain  time  after  date,  or  after 
sight,  or  even  at  sight;  but  bills 
payable  on  demand  are  payable 
immediately  on  presentment,  with- 
out  allowing  any  days  of  grace,  594. 
2.  When  days  of  grace  are  allowed, 
the  acceptor  is  bound  to  pay  the  bill 
on  any  part  of  the  last  day  of  grace, 
proviaed  the  demand  is  made  within 
reasonable  hours,  596. 

lOU. 
An  I  0  U  is  merely  an  acknowledg- 
ment of  debt,  and  not  a  promissory 
note  or  receipt,  70. 

INDORSEMENT  OF  BILLS. 

1.  Aji  indorsement  is  taken  prima 
facie  to  have  been  given  for  value, 
and  the  proof  of  circumstances  tend- 
ing to  throw  suspicion  on  the  in- 
dorsement lies  on  the  party  disputing 
its  validity  before  the  indorsee  con 
be  called  upon  to  prove  that  he  gave 
value  for  the  bill,  133. 

2.  The  indoraer  of  a  bill  of  exchangs 
stands  in  the  relation  of  a  new 
drawer,  and  is  affected  with  all  the 
liabilities  of  the  original  drawer, 
266. 

3.  When  a  bill  of  exchange  is  indors- 
ed by  the  payee,  as  between  the 
indorser  and  indorsee,  it  is  a  new 
bill  of  exchange,  and  the  indotaer 
stands  in  the  place  of  the  drawer. 
The  indorsee  undertakes  to  demand 
the  money  of  the  drawer,  272. 

4.  The  indorsee  does  not  trust  to  the 
credit  of  the  original  drawer.  The 
indorser  is  his  drawer,  and  the  pei^ 
son  to  whom  he  originally  trusted, 
in  case  the  drawee  should  not  pay 
the  money,  272. 

5.  It  is  not  necessary  that  the  indorsee 
should  demand  payment  of  the  draw- 
er before  applying  to  the  indorser. 
There  is  no  colour  for  the  notion 
that  the  indorser  warrents  only  in 
default  of  the  drawer.  Every  in- 
dorser is  in  the  nature  of  a  new 
drawer,  and  when  the  action  is 
against  an  indorser,  the  indorsee  is 
not  put  to  prove  the  hand  of  the  first 
drawer,  273. 

6.  To  entitle  an  indorsee  to  bring  an 
action  against  the  indorser  upon 
failure  of  payment  by  the  drawee, 
it  is  not  necessary  to  make  any  de- 
mand of  or  inquiry  after  the  first 
drawer,  274. 
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7.  While  a  promissory  note  continues 
in  its  original  shape  of  a  promise 
from  one  to  pay  to  another,  it  bears 
no  similitude  to  a  bill  of  exchange. 
When  it  is  indorsed  the  resemblance 
begins,  for  then  it  is  an  order  by  the 
inoorser  upon  the  maker  of  the  note 
to  pay  to  the  indorsee,  274. 

8.  The  indorser  of  a  promissory  note 
is  the  same  as  the  drawer  of  a  bill. 
The  maker  of  the  note  is  the  accep- 
tor, and  the  indorsee  is  the  person 
to  whom  it  is  made  payable*  The 
indorser  only  undertakes  in  case  the 
maker  of  the  note  does  not  pay,  274. 

9.  In  an  action  upon  a  bill  by  an 
indorsee  against  an  indorser,  the 
indorHce  must  prove  a  demand  of  or 
due  diligence  to  get  the  money  from 
the  drawee,  but  need  not  prove  any 
demand  of  the  drawer,  276. 

10.  In  actions  upon  promissory  notes 
by  an  indorsee  against  an  iudorser, 
the  indorsee  must  prove  a  demand 
of  or  due  diligence  to  get  the  money 
from  the  maker  of  the  note,  276. 

11.  Where  a  bill  is  not  accepted  the 
indorsee  is  entitled  immediately  to 
sue  the  indorser  as  a  new  drawer, 
without  waiting  for  the  time  when 
the  bill  becomes  due,  278. 

12.  The  negotiability  of  a  bill  or  note 
may  be  restricted  by  an  indorsement 
in  favour  of  a  particular  party,  or 
for  a  particular  purpose,  and  when 
so  restricted  every  subsequent  holder 
will  be  subject  to  the  restriction,  but 
restrictive  indorsements  will  not  be 
implied,  but  must  be  clearly  and 
unequivocally  expressed,  279. 

13.  A  blank  indorsement  makes  the 
bill  payable  to  bearer,  but  by  a  spe- 
cial indorsement  the  holder  may  stop 
the  negotiability,  281. 

14.  An  indorsement  in  these  terms: 
"  Pay  to  A.  on  his  order  for  my  use," 
is  a  notification  that  the  party  in- 
dorsing has  not  ^ven  to  the  indorsee 
a  general  unlimited  authority  to  ap- 
ply the  bill  to  his  own  purposes,  but 
only  to  apply  it  to  the  use  of  the  in- 
dorser, 294. 

15.  Where  a  bill  is  originally  payable 
to  order,  an  indorsement  in  favour  of 
a  particular  party,  without  adding 
the  words  **or  order,"  will  not  re- 
strain its  negotiability,  the  indorse- 
ment being  held  to  be  part  of  the 
original  contract,  and  understood  to 
be  made  in  the  same  manner  as  the 
bill  itself,  308. 


16.  A  bill  may  be  indorsed  condition- 
ally, and  if  so  indorsed  the  drawer 
is  bound  by  the  condition,  311. 

17.  A  bill  or  note  may  be  transferred 
both  before  and  afler  maturity,  but 
in  England,  if  transferred  after  ma- 
turity, the  holder  is  affected  by  the 
equities  existing  between  the  origi- 
nal parties,  313. 

18.  In  England  where  a  note  is  over- 
due, that  alone  is  held  to  be  such  a 
suspicious  circumstance  as  makes  it 
incumbent  on  the  party  receiving 
the  bill  to  satisfy  himself  that  it  is  a 
good  one,  315. 

19.  In  England  afler  a  bill  or  note  is 
due,  it  is  held  to  come  disgraced  to 
the  indorsee,  and  it  is  his  duty  to 
make  inquiries  concerning  it.  u  he 
take  it,  though  he  give  a  full  consi- 
deration for  it,  he  takes  it  upon  the 
credit  of  the  indorser,  and  suoject  to 
all  the  equities  with  which  it  may  be 
encumbered,  329» 

20.  An  indorsee  possesses  the  same 
rights  as  the  indorser,  and  if  the 
latter  would  not  have  been  subject 
to  the  equities  existing  between  the 
original  parties,  the  indorsee  will  be 
entitled  to  the  same  privileges,  and 
therefore  a  bill  indorsed  by  the  first 
indorsee,  after  it  became  due,  is  good 
in  the  hands  of  the  second  indorsee, 
332. 

21.  In  Scotland  the  indorsement  of  a 
bill  after  maturity  does  not  render 
the  holder  liable  to  exceptions  plead- 
able against  the  indorser,  unless  the 
bill  bear  marks  of  dishonour  upon 
it,  333. 

22.  The  equities  to  which  the  holder 
of  a  bill  will  be  subjected  in  Eng- 
land, who  has  taken  it  afler  matu- 
rity, are  not  all  the  equities  which 
may  exist  between  the  original  par- 
ties, arising  from  collateral  transac- 
tions, but  those  equities  only  which 
arise  out  of  the  bill  itself,  336. 

23.  The  indorsee  of  a  bill  or  note, 
although  not  overdue,  who  has  no- 
tice at  the  time  of  the  indorsement 
of  a  claim  by  the  acceptor  or  maker, 
against  the  drawee  or  payee,  is  af- 
fectable  by  such  claim,  although  not 
arising  out  of  the  bill  or  note  itseTf,34 1 . 

24.  In  Scotland  all  equities  existing 
between  the  original  parties  to  a  bill 
of  exchange  are  sustained  in  a  ques- 
tion with  these  parties,  but  are  not 
allowed  to  prejudice  bona  fide  oner- 
ous indorsees,  349. 
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25.  When  an  indorsee  is  not  in  bona 
fide  in  taking  the  bill;  he  will  be 
held  affectabie  by  equities  existing 
between  the  original  parties  to  it, 
the  principle  being  that  although 
bills  of  exchange,  when  in  the  pos- 
session of  fair  and  onerous  indor- 
sees, are  like  bags  of  money  liable 
to  no  exception,  arising  from  the 
fraud  of  anterior  holders,  a  collusive 
transference  will  not  be  attended 
with  the  same  privileges,  349. 

LACHES. 

1.  Where  a  bill  is  transferred  to  a 
party  in  payment  of  a  debt,  and  the 
transferee  is  guilty  of  laches,  the  bill, 
though  not  paid,  operates  as  a  satis- 
faction of  the  debt,  366. 

2.  The  rule  as  to  all  negotiable  instru- 
ments is,  that  if  they  are  taken  in 
payment  of  a  pre-existing  debt,  they 
operate  as  a  payment  of  that  debt, 
unless  the  party  who  holds  the  in- 
strument does  all  that  the  law  re- 
quires to  be  done  in  order  to  obtain 
payment  of  it,  373. 

LAW  MERCHAKT. 

1.  The  custom  of  merchants,  or  law  of 
merchants,  is  the  law  of  the  king- 
dom, and  is  part  of  the  common 
lawy  307. 

2.  The  custom  of  merchants  is  part  of 
the  law  of  England,  and  Courts  of 
law  must  take  notice  of  it  as  such. 
If  there  be  a  doubt  about  the  cus- 
tom, it  may  be  proper  to  take  the 
opinion  of  merchants  upon  it,  but 
that  is  only  when  the  law  remains 
doubtful,  and  even  then  the  custom 
must  be  proved  by  facts,  and  not  by 
opinion  only,  and  must  also  be  sub- 
ject to  ihe  control  of  law,  309. 

3.  The  law  of  merchants  and  the  law 
of  the  land  is  the  same.  A  witness 
cannot  be  admitted  to  prove  the  law 
of  merchants,  it  must  be  considered 
as  a  point  of  law,  467. 

LIMITATIONS,  STATUTE  OP. 

1.  The  Statute  of  Limitations,  barring 
an  action  on  a  bill  runs  from  the 
date  of  the  non-acceptance,  551. 

2.  The  payment  of  part  of  the  princi- 
pal sum  secured  by  a  bill  or  note,  or 
the  interest  due  upon  it  within  six 
years  from  the  date  of  it  becoming 
due,  operates  as  a  new  obligation 
against  all  the  parties  to  the  new 
obligation,  721. 


3.  Where  two  parties  jointly  and  seve- 
rally promise  to  pay  one  and  the 
same  sum  of  money,  each  of  them 
makes  the  other  his  agent  for  the 
purpose  of  making  any  payment  in 
respect  of  that  sum  of  money,  and 
the  payment  of  part  of  the  sum  by 
one  is  an  admission  by  the  other, 
that  the  sum  remaining  due  was  an 
existing  debt,  and  it  operates  a  fresh 
promise  by  him  to  pay  the  same,  725. 

4.  The  limitation  of  actions  upon  bills 
of  exchange  is  regulated  by  the  law 
of  the  place  where  the  action  is 
brought,  and  not  by  the  law  of  the 
place  where  the  bill  is  made,  841. 

LOST  OB  STOLEK. 

1.  The  property  of  a  bill  or  note,  al- 
though lost,  stolen,  or  fraudulently 
acquired,  which  is  payable  to  bearer, 
or  payable  to  order,  and  has  been 
indorsed  in  blank,  passes  with  the 

Eossession  to  an  onerous  bona  fide 
older ;  but  in  England,  in  an  action 
on  such  a  bill,  it  is  incumbent  on  the 
holder  to  show  that  he  gave  value  for 
it,  205. 

2.  An  action  may  lie  against  the  finder 
of  a  bill  or  note,  but  not  against  the 
party  to  whom  it  has  been  paid  away 
m  the  course  of  business,  and  this 
by  reason  of  the  course  of  trade 
which  creates  a  property  in  the  hol- 
der, 211. 

3.  The  holder  of  a  bill  or  note  is  not 
considered  in  the  light  of  an  assignee 
of  the  payee.  An  assignee  must 
take  the  thing  assi^ed,  subject  to 
all  the  equity  to  which  the  ori^nal 
party  was  subject ;  but  this  rule,  if 
applied  to  bills  and  notes,  would 
stop  their  currency.  A  holder,  there- 
fore, coming  fairly  by  a  bill  or  note, 
has  nothing  to  do  with  the  transac- 
tion between  the  original  parties, 
216. 

4.  In  Scotland  it  is  not  necessary  for 
the  holder  of  a  bill,  which  has  been 
lost,  stolen,  or  fraudulently  acquired, 
to  prove  that  he  gave  value  for  it, 
and  the  want  of  value  can  only  be 
proved  by  his  writ  or  oath,  229. 

6.  Money  is  not  subject  to  any  vilium 
reaUj  and  cannot  be  vindicated  from 
the  bona  fide  possessor,  however  clear 
the  proof  of  the  theft  may  be,  and 
bills  and  notes  serving  the  purposes 
of  money  are  entitled  to  the  same 
privileges,  230. 

6.  There  is  no  rei  vindicatio  against 
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onerous  holders  of  bills  and  bank 
notes,  232. 

7.  In  an  action  on  a  bill  or  note,  which 
has  been  lost,  stolen,  or  fraudulently 
acquired,  it  is  not  sufficient  for  the  de- 
fendant to  show  that  the  plaintiff  took 
the  bill  or  note  under  circumstances 
which  ought  to  have  excited  the  sus- 
picion of  a  prudent  man,  but  he 
must  show  that  he  was  guilty  of  such 

frosa  negligence  as  evidences  fraud, 
33. 

8.  Gross  negligence  only  is  not  a  suffix 
cient  answer  where  a  party  has  given 
consideration  for  a  bill.  Gross  neg- 
ligence may  be  evidence  of  mala 
fides,  but  is  not  the  same  thing, 
251. 

KEGOTUBILITY  OP  BILLS  OF  EX- 
CHANGE. 

1.  In  England,  in  order  to  render  a  bill 
negotiable,  it  must  be  payable  to  or- 
der or  bearer,  or  with  some  equiva- 
lent words,  but  it  is  not  essential  to 
the  validity  of  such  an  instrument 
that  it  should  be  negotiable,  47. 

2.  If  the  words  "  or  order"  have  been 
omitted  by  mistake,  they  may  be  in- 
serted afterwards  without  a  new 
stamp,  not  being  a  new  instrument, 
but  merely  a  correction  of  a  mistake, 
and  in  furtherance  of  the  original 
intention  of  the  parties,  50. 

3.  Although  a  bill  or  note  did  not  bear 
to  be  transferable,  an  indorsement 
was  held  good  before  the  date  of  the 
Stamp  Acts  in  a  question  between 
an  indorsor  and  an  indorsee,  50. 

4.  Since  the  date  of  the  Stamp  Acts, 
the  stamp  on  a  bill  not  bearing  to  be 
transferable  is  held  to  be  exhausted, 
and  a  new  stamp  is  reauired  in  order 
to  constitute  a  new  bill  between  an 
indorser  and  an  indorsee,  51. 

5.  In  Scotland  a  bill  is  negotiable  with- 
out the  words  "  or  order,"  51. 

6.  The  capability  of  negotiation,  or 
transference  by  indorsation,  is  not 
the  test  for  ascertaining  whether  a 
particular  document  is  a  bill  or  pro- 
missory note,  that  circumstance  not 
being  one  of  the  original  qualities  or 
esseniialia  of  the  contract  created  in 
favour  of  the  payee,  66. 

7.  A  bill  or  promissory  note,  although 
not  payable  to  order,  is  still  valid, 
and  the  payee  is  entitled  to  recover 
payment  from  the  acceptor  or  gran 
ter,  who  is  the  obligant  directly  to 
him,  66. 


HON-ACCEPTANCE. 

1.  The  Statute  of  Limitations  barring 
an  action  on  a  biU  runs  from  the 
date  of  the  non-acceptance,  551. 

2.  The  drawer  of  a  bill  does  not  enter 
into  a  double  engagement  with  the 
payee,  and  through  him  with  the 
successive  holders  of  the  bill,  first, 
that  the  drawee  shall  accept  the  bill 
when  presented  for  acceptance  ;  and 
second,  that  he  shall  pay  the  bill 
when  presented  for  payment,  but 
enters  into  one  contract  only,  viz., 
in  the  case  of  a  bill  made  payable 
after  sight,  that  the  drawee  shall  ac- 
acept  it  on  its  bein?  presented  for 
acceptance,  and  shall  thereafler  pay 
it  when  presented  for  payment,  558. 

3.  By  a  non-acceptance  of  a  bill,  the 
holder  acquires  an  immediate  right 
of  action  against  the  drawer,  not  in 
respect  of  any  special  damage  upon 
the  non-acceptance,  but  a  right  of 
action  on  the  bill,  i.  e.,  a  right  of  ac- 
tion to  recover  the  full  amount  of 
the  bill,  560. 

4.  The  effect  of  the  refusal  to  accept 
is,  that  the  drawee  says  to  the  holder, 
I  will  not  pay  the  bill,  you  must  go 
back  to  the  drawer,  and  he  must  pay 
you,  560. 

NOTICE  OP  DISH0N0X7R. 

1.  Where  a  bill  is  not  accepted,  the 
holder  must  give  notice  of  its  dishon- 
our within  a  reasonable  time  to  the 
drawer  and  indorsers  against  whom 
he  intends  to  claim,  or  he  will  lose 
his  right  of  recourse,  and  what  is 
a  reasonable  notice  is  a  question  of 
law  to  be  determined  by  the  Court, 
494. 

2.  The  receipt  of  a  bill  implies  an  un- 
dertaking from  the  receiver  or  holder 
of  a  bill  to  present  it  in  proper  time 
to  the  drawee  for  acceptance,  when 
acceptance  is  necessary,  and  to  the 
acceptor  for  payment  when  the  bill 
has  arrived  at  maturity,  and  to  give 
notice  without  delay  to  every  party 
to  the  bill  of  a  failure  in  the  attempt 
to  procure  a  proper  acceptance  or 
payment,  507. 

3.  Any  fault  or  neglect  by  the  holder, 
in  the  due  negotiation  of  a  bill,  will 
discharge  every  party  to  the  bill  from 
responsibility  on  account  of  a  non* 
acceptance  or  non-payment,  507. 

4.  Notice  of  the  dishonour  of  a  bill  is 
not  necessary  to  be  given  to  the 
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drawer,  if  he  had  no  effects  in  the 
hands  of  the  drawee,  and  had  no 
right  to  expect  that  the  bill  would  be 
paid,  but  in  sach  a  case  only  is 
notice  allowed  to  be  dispensed  with, 
508. 

5.  Notice  to  the  drawer  of  the  dishon- 
our of  a  bill  is  required,  because  it 
is  presumed  that  the  bill  is  drawn  on 
account  of  the  drawee  having  effects 
of  the  drawer  in  his  hands,  so  that  if 
the  latter  has  notice  that  the  bill  is 
not  accepted  or  not  paid,  he  may 
withdraw  them  immediately,  but  if 
he  has  no  effects  in  the  drawee's 
hands,  he  cannot  be  injured  bj  want 
of  notice,  613. 

6.  When  the  drawee  has  effects  of  the 
drawer  in  his  hands  at  the  time  of 
the  bill  being  drawn,  but  none  at 
the  time  of  its  presentation  for  ac- 
ceptance, notice  of  the  dishonour  to 
the  drawer  is  necessary,  522. 

I.  Actual  value  in  the  hands  of  the 
drawee,  at  the  time  of  drawing,  is 
not  essentially  necessary  to  entitle 
the  drawer  to  notice  of  the  dishonour, 
for  circumstances  may  exist  which 
would  give  a  drawer  good  ground  to 
consider  that  he  had  a  right  to  draw 
a  bill  upon  his  correspondent,  526. 

8.  It  is  not  necessary  that  the  drawer 
should  have  effects  or  money  in  the 
hands  of  the  drawee,  either  at  the 
time  when  the  bill  is  drawn,  or  when 
it  becomes  due,  to  entitle  him  to 
notice  of  dishonour ;  for  if  the  bill 
be  drawn  in  the  fair  and  reasonable 
expectation  that  in  the  ordinary 
course  of  mercantile  transactions  it 
will  be  accepted  or  paid  when  due, 
he  is  entitled  to  such  notice,  533. 

9.  Wherever  a  party  to  a  bill  is  entitled 
to  his  remedy  over  against  some 
other  party,  he  is  entitled  to  strict 
notice  of  its  dishonour,  535. 

10.  Wherever  the  drawer  of  a  bill  can 
show  that  the  want  of  notice  may 
produce  any  detriment  to  him,  he 
will  be  held  entitled  to  such  notice, 
544. 

II.  Where  a  drawer  draws  a  bill  for 
the  accommodation  of  a  third  party, 
having  no  funds  in  the  hands  of  the 
drawee,  he  is  entitled  to  notice  of  its 
dishonour,  because  on  paying  the 
bill  he  has  a  remedy  over  against 
the  party  for  whose  accommodation 
it  was  drawn,  545. 

12.  The  holder  of  a  bill  who  has  not 
given  notice  of  its  dishonour  to  one 


of  the  antecedent  parties  to  it,  may 
avail  himself  of  the  notice  given  to 
that  party  by  one  of  the  other  parties 
to  the  bill,  547. 

13.  Where  a  bill  is  not  accepted,  and 
notice  of  the  non-acceptance  b  duly 
given  by  the  holder  to  the  other 
parties  to  the  bill,  the  holder  may 
proceed  immediately  a^inst  these 
parties,  although  the  bill  may  not 
nave  arrived  at  maturity,  551. 

14.  The  death  or  bankruptcy  of  an 
acceptor  does  not  excuse  the  holder 
from  givine  due  notice  to  the  other 
parties  to  Uie  bill,  562. 

15.  When  a  bill  is  dishonoured  it  is 
the  duty  of  the  holder  to  give  notice 
to  such  of  the  parties  to  the  bill  as 
would  be  entitled  to  a  remedy  over 
upon  it,  if  they  took  it  up,  and  it  is 
no  excuse  that  the  chance  if  obtain- 
ing any  thing  upon  the  remedy  over 
was  hopeless,  on  the  ground  that  the 
person  against  whom  the  remedy 
over  would  apply  was  insolvent  or 
bankrupt,  or  had  absconded,  566. 

16.  Where  a  bill  is  dishonoured,  and 
the  holder  of  it,  and  the  party  on 
whom  he  intends  to  have  recourse 
resides  in  the  same  place,  notice  of 
the  dishonour  must  be  made,  so  that 
it  be  received  by  the  latter  before 
the  expiry  of  the  day  after  the  dis- 
honour, 597. 

1 7.  Where  the  holder  of  a  dishonoured 
bill,  and  the  party  on  whom  he  in- 
tends to  have  recourse  do  not  reside 
in  the  same  place,  notice  of  the  dis- 
honour must  be  sent  by  the  next 
day's  post,  but  it  need  not  be  sent 
by  the  next  possible  post,  597. 

18>  It  is  not  enough  that  a  drawer  or 
indorser  of  a  dishonoured  bill  receive 
notice  of  the  dishonour  in  as  many 
days  as  there  are  subsequent  indors- 
era,  unless  it  be  shown  that  each  in- 
dorser gave  notice  within  a  day  after 
receiving  it ;  for  if  any  one  has  been 
beyond  the  day,  the  drawer  and 
prior  indorser  are  discharged,  602. 

19.  Where  the  holder  of  a  bill  is 
ignorant  of  an  indorser's  place  of 
residence,  he  is  excused  for  not 
giving  regular  notice  of  its  dishon- 
our, if  he  use  reasonable  diligence 
to  discover  his  residence,  603. 

20.  If  the  holder  of  a  dishonoured  bill 
use  reasonable  diligence  to  discover 
the  residence  of  an  indorser,  notice 
of  the  dishonour  given  as  soon  as 
his  residence  is  discovered,  is  due 
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notice  of  tlie  dislionoar  within  the 
uaage  and  custom  of  merchants,  603. 

PAROLE  EYIBEKCE. 

1.  Parole  evidence  of  an  alleged 
agreement,  contemnoraneons  with  a 
bul  or  note^  is  inaamissible  to  con- 
tradict or  vary  the  instrument ;  but 
in  England  a  subsequent  agreement 
varying  the  instrument  may  be 
proved  by  parole,  provided  a  valua- 
ble consideration  for  such  agree- 
ment is  also  proved,  166. 

2.  Parole  evidence  is  inadmissible  to 
show  that  a  promissorv  note,  which 
is  made  payable  on  demand,  was 
agreed  not  to  be  payable  till  after 
the  decease  of  the  maker ;  for  it  is 
contrary  to  the  rules  of  law  to  admit 
extrinsic  evidence  to  show  that  the 
intention  of  a  party  executing  a 
written  instrument  is  different  from 
that  apparent  on  the  face  of  the 
instrument  itself,  174. 

3.  Where  a  bill  or  note  purports  to  be 
payable  on  demand,  evidence  is  in- 
admissible to  show  that  it  was  not 
so  payable,  parole  evidence  being 
inadmissible  to  contradict  that  of 
which  there  is  written  evidence,  174. 

4.  Evidence  may  be  received  to  show 
the  consideration  of  a  bill  illegal, 
but  not  to  show  some  thing  different 
from  the  bill  or  note,  181. 

5.  After  a  bill  is  drawn  there  may  be 
a  binding  promise  to  renew  it  when 
due,  but  if  the  promise  is  contem- 
poraneous with  the  drawing  of  the 
bill  the  law  will  not  enforce  it.  This 
would  be  incorporating  with  a  writ- 
ten contract  an  incongruous  parole 
condition  which  is  contraiy  to  first 
principles,  182. 

6.  In  Scotland  the  rule  is  absolute, 
that  writ  can  be  taken  away  by  writ 
or  oath  only,  and  parole  testimony 
is  inadmissible  to  contradict,  vary, 
or  control  in  any  way  a  written  in- 
strument, 183. 

PAYMENT. 

1.  Payment  of  a  bill  by  a  party  in  ig- 
norance that  the  holder  has  been 
guilty  of  laches,  does  not  entitle  the 
party  paying  to  recover  against  the 
other  parties  to  the  bill,  619. 

2.  Payment  of  a  negotiable  bill  cannot 
be  demanded  unless  the  bill  itself 
be  delivered  up,  649. 

3.  An  acceptor  paying  a  bill  has  right 
to  the  possession  of  it  for  his  own 


security,  and  as  his  voucher  and 
<[ischarge  in  his  account  with  the 
drawer,  652. 

4.  If  a  bill  be  lost,  the  party  in  right 
of  it  and  requiring  payment  may  ten- 
der sufficient  indemnity  to  the  ac- 
ceptor ;  and  if  that  be  refused,  pay- 
ment may  be  enforced  in  a  Court  of 
Equity,  653. 

5.  A  party  paying  a  bill  in  ignorance 
of  the  holder  having  been  guilty  of 
laches,  may  recover  from  the  holder 
in  an  action  for  money  had  and  re- 
ceived, 653. 

6.  If  a  party  pav  money  under  a  mis- 
take of  law,  he  cannot  recover  it 
back ;  but  if  he  pay  under  a  mistake 
of  the  real  facts,  and  no  laches  is 
imputable  to  him,  he  may  recover 
back  such  money,  657. 

7.  When  a  party  presents  a  cheque  for 
payment  Knowing  that  the  drawer  is 
insolvent,  and  that  fact  is  unknown 
to  the  drawee  who  pays  the  cheque, 
baring  no  funds  of  the  drawer  in 
his  hands,  he  is  entitled  to  recover 
from  the  holder  in  an  action  for  mo- 
ney had  and  received,  660. 

8.  "WTien  the  place  of  payment  of  a 
bill  or  note  is  intended  to  be  differ- 
ent from  the  place  where  it  is  drawn, 
it  must  be  distinctly  so  expressed, 
822. 

9.  The  limitation  of  actions  upon  bills 
of  exchange  is  regulated  by  the  law 
of  the  place  where  the  action  is 
brought,  and  not  by  the  law  of  the 
place  where  the  bill  is  made,  841. 

PENCIL. 

A  bill  or  note  may  be  drawn  or  in* 
dorsed  in  pencil  as  well  as  in  ink, 
201. 

PBESCRIPTtON. 

1.  The  sexennial  prescription  of  bills 
and  notes  is  eliaed  by  markings  by 
the  debtor  of  paytaient  of  interest  or 
of  part  of  the  principal  sum,  if 
made  after  six  years  from  the  time 
of  the  bill  or  note  becoming  exi^- 
ble ;  but  markings  within  the  six 
years  are  ineffectual  to  elide  pre- 
scription, 730. 

2.  When  once  the  sexennial  prescrip- 
scription  is  elided,  the  bill  or  note 
does  not  commence  a  second  course 
of  that  prescription,  but  the  debt  be- 
comes subject  to  the  negative  pre- 
scription of  forty  years,  737. 

3.  Markings  of  payment  of  interest 
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after  the  six  years  by  one  co-accep- 
tor, or  an  acknowledgment  by  him 
that  the  bill  is  due,  is  not  sufficient 
to  elide  the  plea  of  prescription  on 
the  part  of  another  co-acceptor, 
737. 

4.  After  prescription  has  run  npon  a 
bill  or  note,  the  debt  contained  in  it 
must  be  proved  by  the  writ  or  oath 
of  the  party  sued,  738. 

5.  In  an  action  on  a  prescribed  bill  of 
exchange  or  promissory  note,  the 
only  admissible  proof  is  the  writ  or 
oath  of  the  debtor,  739. 

<j.  Before  prescription  has  run  on  a 
bill,  the  bill  proves  itself,  and  the 
burden  of  disproving  value  or  of 
proving  payment  lies  on  the  debtor, 
and  is  necessarily  limited  to  the  writ 
or  oath  of  the  holder ;  but  after  pre- 
scription has  run,  the  burden  of 
proving  the  debt  contained  in  the 
bill,  and  that  it  is  resting-owing,  is 
laid  upon  the  holder  of  the  bill,  and 
is  limited  to  the  writ  or  oath  of  the 
party  sued,  743. 

7.  When  facts  are  judicially  and  une- 
quivocally admitted,  such  admis- 
sions may  dispense  with  the  form  of 
an  oath  of  reference,  because  a  par- 
ty cannot  be  allowed  to  maintain 
that  he  means  to  contradict,  when 
on  oath,  that  which  on  record  he 
avers  to  be  true ;  but  the  admissions 
made  must  be  express  and  unequi- 
yocal,  and  such  as  if  made  upon 
oath  would  have  proved  the  pursu- 
er's case,  744. 

8.  A  writing  found  in  the  debtor's  re- 
pository, though  not  a  writ  under 
tis  hand,  may  be  held  to  be  his  con- 
structively, in  respect  of  his  holding 
it  as  one  of  his  documents,  748. 

9.  Where  the  acceptor  of  an  accom- 
modation bill  which  is  prescribed 
depones  on  a  reference  to  oath  that 
he  got  no  value  for  it,  and  did  not 
know  if  the  party  for  whose  accom- 
modation he  accepted  received  any, 
but  further  depones  that  he  never 
paid  the  bill,  and  did  not  know  if 
any  of  the  other  acceptors  had  paid 
it,  he  is  liable  in  payment  of  the  bill, 
749. 

PRESENTMENT  FOR  ACCEPTANCE. 

1.  A  bill  payable  at  a  certain  time  af- 
ter date,  or  on  demand,  need  not  be 
presented  for  acceptance  j  but  if  it 
is  presented  and  not  acccepted,  no- 
tice of  the  non-acceptance  must  be 


fiven  to  the  drawer,  otherwise  the 
older  will  lose  his  recourse,  396. 

2.  Where  the  holder  of  a  bill  has  pre- 
sented it  for  acceptance,  and  accept- 
ance has  been  refused,  and  withoat 

fiving  notice  to  the  drawer,  he  en- 
orses  it,  the  drawer  is  not  discharg- 
ed, 400. 

3.  The  drawer  of  a  bill  payable  at  a 
future  day  enables  the  payee,  by 
making  the  bill  payable  to  him  or 
to  his  order,  to  hold  out  to  all  the 
world  that  he  will  pay  the  bill  in  de- 
fault of  the  acceptor,  to  the  party 
entitled  to  present  it  for  acceptance 
or  payment ;  but  he  does  not  stipu- 
late that  it  shall  be  presented  for 
acceptance,  nor  does  the  law  cast 
such  an  obligation  on  the  payee,  402. 

4.  An  onerous  indorsee  tasing  a  bill 
before  it  becomes  due,  and  ignorant 
of  a  refusal  to  accept,  is  entitled 
to  come  against  the  drawer,  who 
has  enabled  the  indorser  to  put  off 
an  instrument  good  upon  the  face  of 
it,  and  by  which  so  far  as  appears, 
he  has  contracted  to  be  bound,  402. 

5.  A  holder  of  a  bill  not  being  bound 
to  present  it  for  acceptance,  there  is 
nothing  on  the  face  of  an  unaccepted 
bill  to  awaken  a  suspicion  that  it 
has  been  presented  for  acceptance, 
but  has  been  reftised,  408. 

6.  A  bill  payable  at  a  certian  time 
must  be  presented  for  acceptance 
within  a  reasonable  time,  and  the 
question,  whether  reasonable  dili- 
gence has  been  used,  will  depend 
upon  the  particular  circumstances 
of  the  case,  414. 

7.  The  question,  whether  the  holder  of 
a  bill  payable  at  sight,  or  a  certain 
time  thereafter,  has  used  due  dili- 
gence in  forwarding  it  for  accep- 
tance, is  a  mixed  question  of  law 
and  fact,  433. 

PRESENTMENT  FOR  PAYMENT. 

1.  A  bill  accepted  payable  at  a  pa^ 
ticular  place,  but  not  bearing  to  be 
payable  at  that  place  only,  need  not 
be  presented  at  that  place ;  but  if 
presented  there,  such  presentment 
will  be  sufficient,  581. 

2.  Where  a  bill  is  accepted  generally 
— a  demand  for  payment  does  not 
require  to  be  maae  against  the  ac« 
ceptor  personally,  but  if  made  at 
the  house  of  the  acceptor  it  wiU  be 
sufficient,  583. 

3.  Where  a  bill  is  accepted,  payable 
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at  a  particular  place,  and  at  that 
place  only,  a  delay  in  presenting 
there  the  bill  for  payment  will  not 
discharge  the  acceptor,  unless  he 
prove  that  he  has  sustained  damage 
by  the  delay,  583. 

4.  Bills  payable  at  a  time  certain  mnst 
be  presented  for  payment  on  the  day 
on  which  they  rail  due,  and  bills 
payable  on  demand  must  be  pre- 
sented wi&in  a  reasonable  time 
after  they  have  been  received,  586. 

5.  The  insolvency  of  the  drawer  or 
the  acceptor  does  not  dispense  with 
the  necessity  of  a  demand  of  pay- 
ment, or  of  notice  of  the  dishonour, 
591. 

6.  If  a  bill  is  presented  for  pajrment 
prematurely,  uie  presentment  is  in- 
operative, 592. 

PBOHISSOBY  KOTES. 

1.  The  object  of  the  Act  3  and  4  Anne, 
c.  9,  was  to  put  promissory  notes  on 
the  same  footing  with  bills  ot 
exchange  in  ever^  respect,  6. 

2.  A  document  bearing  that  the  granter 
has  received  a  sum  of  money  for 
which  he  would  be  accountable,  is 
not  a  promissory  note,  but  a  special 
aneement,  14. 

3.  A  mere  acknowledgment  of  debt 
does  not  constitute  a  promissory 
note,  and  does  not  require  any 
stamp,  and  imless  the  instrument 
contain  an  order  or  promise  to  pay 
a  sum  of  money,  it  does  not  require 
a  bill  stamp,  52. 

4.  No  precise  form  of  words  is  neces- 
sary to  the  constitution  of  a  promis- 
sory note.  All  that  is  required  is, 
that  there  be  words  by  which  the 
granter  promises  to  pay  a  specific 
sum  of  money  to  the  payee  on  de- 
mand, or  at  a  definite  period,  66. 

5.  An  I  0  U  is  merely  an  acknowledg- 
ment of  debt,  and  not  a  promissory 
note  or  receipt,  70. 

6.  While  a  promissory  note  continues 
in  its  original  shape  of  a  promise 
from  one  man  to  pay  to  another,  it 
bears  no  similitude  to  a  bill  of  ex- 
change. When  it  is  indorsed,  the 
resemblance  begins,  for  then  it  is 
an  order  by  the  indorser  upon  the 
maker  of  die  note  to  pay  to  the 
indorser.  274. 

7.  The  indorser  of  a  promissory  note 
is  the  same  as  the  drawer  of  a  bill, 
the  maker  of  the  note  is  the  accep- 
tor, and  the  indorsee  is  the  person 
JuNB,  1864.— 40 


to  whom  it  is  made  payable.  The 
indorser  only  undertakes,  in  case 
the  maker  of  the  note  does  not  pay, 
274. 
8.  Before  the  indorsee  of  a  promissory- 
note  brings  an  action  against  the 
indorser,  he  must  show  a  demand  or 
due  diligence  to  get  the  money  from 
the  maker  of  the  note,  274. 

PBOTEST. 

1.  The  holder  of  an  inland  bill  which 
is  dishonoured,  may,  by  the  law  of 
England,  recover  both  the  principal 
and  interest,  without  taking  a  pro- 
test, but  a  protest  is  necessary  in  the 
case  of  a  foreign  bill,  614. 

2.  A  protest  for  non-acceptance  or 
non-payment  is  necessary  by  the 
law  of  Scotland,  in  order  to  preserve 
recourse  against  the  other  parties  in 
the  bill,  in  the  case  of  inland  as  well 
as  foreign  bills,  641. 

3.  It  is  sufficient  by  the  law  of  Scot- 
landj  if  notice  of  dishonour  is  giyen 
within  fourteen  days  afier  the  pro- 
test is  taken,  641. 

4.  Where  the  drawer  has  no  funds  in 
the  hands  of  the  acceptor,  it  is  not 
necessary  for  the  holder  to  protest 
for  non-pajrment,  in  order  to  preserve 
his  recourse  against  the  drawer,  648. 

Bfi-EXCHANGE. 

1.  Where  a  bill  of  exchange  is  not 
paid  by  the  acceptor,  the  drawer  is 
liable  for  all  the  consequences ;  for 
the  non-pajrment,  and  the  loss  on  tiie 
re-exchange  is  part  of  the  damage 
arising  from  the  contract  not  being 
performed,  716. 

2.  JEte-exchange  is  the  amount  for 
which  a  bill  can  be  purchased  in  the 
country  where  the  acceptance  is 
made  drawn  upon  the  drawer  or 
indorser  of  the  ori^nal  bill  in  the 
country  where  he  resides,  718. 

3.  By  re-exchange  the  holder  of  the 
unpaid  bill  obtains  a  sum  exactly 
equal  to  the  amount  of  the  biU  at 
the  time  when  it  ought  to  have  been 
paid,  together  with  his  necessary 
expenses  and  interest,  718. 

4.  An  acceptor  is  not  liable  to  the 
holder  for  re-exchange,  but  only  for 
the  principal  sum  and  interest,  ac- 
cording to  the  legal  rate  of  interest 
at  the  place  where  the  bill  was  pay- 
able. 720. 

5.  A  drawer  undertakes  that  the  bill 
shall  be  paid,  and  that  he  will  in- 
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demnify  the  holder  against  the  con- 
sequences of  its  not  beinff  paid,  but 
an  acceptor  only  nndertaKes  to  pay 
the  sum  specified  in  the  bill,  ana 
interest  according  to  the  legal  rate 
of  interest  where  it  is  due,  720. 
6.  The  holder  of  a  protested  bill  is 
entitled  immediately  to  re-draw  from 
the  place  where  the  bill  was  payable 
on  the  drawer  or  indorser,  in  oraer  to 
reimburse  himself  for  the  principal 
of  the  bill  protested,  the  contingent 
expenses  attending  it,  and  the  re- 
exchange  which  he  pays,  718. 

SPECIFIC  FUND. 

1.  A  bill  of  exchange  most  not  be 
made  payable  out  of  a  specific  fund, 
27. 

2.  Where  a  particular  fund  is  men- 
tioned by  way  of  direction  merely 
to  the  drawer  how  he  should  reim- 
burse himself,  the  instrument  is  a 
valid  bill  of  exchange  *,  for  the  sum 
directed  to  be  paid  is  payable  abso- 
lutely, although  the  drawer  should 
fail  in  reimbursing  himself  out  of 
the  fund  specified,  34. 

3.  A  bill  bearing  the  words, ''  value  in 
account  with  A.  B."  is  valid,  and 
these  words  afford  no  ground  for 
objecting  to  the  instrument  as  no 
constituting  in  law  a  proper  bill  of 
exchanse,  but  merely  point  out  the 
party  on  whose  account  the  drawee 
had  received  value,  the  acceptance 
and  consequent  obligation  to  pay 
being  in  themselves  absolute,  38. 

STAMPS  ON  BILLS  AND  NOTES. 

1.  Acts  of  Parliament  imposing  duties 
are  so  to  be  construed  as  not  to 
make  any  instrument  liable  to  them, 
unless  manifestly  within  the  intention 
of  the  legislature,  66. 

2.  If  the  words  "or  order"  have  been 
omitted  by  mistake,  they  may  be 
inserted  ainerwards  without  a  new 
stamp,  not  being  a  new  instrument, 
but  merely  a  correction  of  a  mistake 
and  in  furtherance  of  the  original 
intention  of  the  parties,  50. 

3.  Since  the  date  of  the  Stamp  Acts 
the  stamp  on  a  bill  not  bearing  to  be 
transferable,  is  held  to  be  exhausted, 
and  a  new  stamp  is  required,  in  or- 
der to  constitute  a  new  bill  between 
an  indorser  and  an  indorsee,  51. 

4.  A  mere  acknowledgment  of  debt 
does  not  constitute  a  promissory  note 
and  does  not  require  any  stamp,  and 
unless  the  instrument  contain  au 


order  or  promise  to  pay  a  sum  of 
money,  it  does  not  require  a  bill 
stamp,  52. 
6.  By  the  Stamp  Act  all  bills,  drafts, 
or  orders  for  the  payment  of  any  sam 
of  money  out  of  any  particular  fund 
which  may  or  may  not  be  available, 
or  upon  any  condition  or  contin- 
gency which  may  or  may  not  be 
performed  or  happen,  if  the  same 
shall  be  made  payable  to  the  bearer 
or  to  order,  or  it  the  same  shall  be 
delivered  to  the  payee  or  some  person 
on  his  or  her  behalf^  are  declared  to 
be  within  the  meaning  and  intent  of 
the  schedule  of  the  Act,  and  so  liable 
to  a  stamp,  71. 

6.  A  material  alteration  of  a  bill  or 
note  after  it  has  been  issued,  although 
with  consent  of  the  parties  to  it,  ^ 
comes  a  new  contract,  and  the  in- 
strument is  rendered  wnolly  inopera- 
tive, in  respect  of  the  want  of  a  new 
stamp,  the  former  stamp  being  ex- 
hausted, 698. 

7.  Where  the  alteration  of  a  bill  or 
note  amounts  merely  to  the  correc- 
tion of  a  mistake,  and  in  furtherance 
of  the  ori^nal  intention  of  the  par- 
ties, the  bill  or  note  is  not  vitiated, 
and^a  new  stamp  is  not  required,  710. 

TERM  OF  PAYMENT. 

1.  If  a  bill  of  exchange  be  made  pay- 
able at  ever  so  distant  a  day,  if  it  be 
a  day  that  must  come,  it  is  no  objec- 
tion to  the  bill,  21, 

2.  In  England  after  a  bill  or  note  is 
due,  it  IS  held  to  come  disgraced  to 
the  indorsee,  and  it  is  his  duty  to 
make  inquiries  concerning  it.  If 
he  takes  it,  though  he  gave  full  con- 
sideration for  it,  be  takes  it  upon  the 

.credit  of  the  indorser,  and  subject 
to  all  the  equities  with  which  it  may 
be  encumbered,  329. 

3.  A  bill  or  note  payable  on  demand 
is  not  to  be  considered  as  overndue, 
without  some  evidence  of  payment 
having  been  demanded  and  refused, 
329. 

4.  A  promissory  note  pajrable  on  de- 
mand with  interest,  is  to  be  consider- 
ed as  a  continuing  security,  and 
cannot  be  treated  as  dishonoured 
until  it  has  been  in  fact  presented 
and  dishonoured,  331. 

TRANSFERENCE  OF  BILLS  OF  EXCHANGE. 

1.  The  title  of  an  original  payee  in  a 
bill  is  immediate  and  apparent  on 
the  face  of  the  bill.    The  derivatiTe 
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title  is  a  title  by  assignment,  a  title 
which  the  common  law  of  England 
does  not  acknowledge,  but  whicn  ex- 
ists only  bj  the  custom  of  merchants, 
93. 

2.  The  right  of  property  in  bills  passes 
with  the  bills.  The  property  and  pos- 
session are  inseparable.  This  was 
necessary  to  make  them  negotiablei 
and  in  this  respect  they  differ  essen- 
tially from  goods  in  which  the  pro- 
perty and  possession  may  be  in  diffe- 
rent persons,  141. 

3.  For  tne  purpose  of  rendering  bills  of 
exchange  negotiable,  the  right  of 
propertyin  them  passes  with  the  bills. 
Eyery  holder  of  the  bills  takes  the 
property,  and  his  title  is  stamped 
upon  the  bills  themselyes.  The  pro- 
perty and  the  possession  are  insepar- 
able, and  in  tQis  respect  they  differ 
essentially  from  goods  of  which  the 
property  and  possession  may  be  in 
different  persons,  226. 

4.  Where  money  or  notes  are  paid  bona 
fide  and  upon  a  yaluable  considera- 
tion, they  neyer  shall  be  brought 
back  by  the  true  owner  j  but  where 
they  come  mala  fide  into  a  person's 
hands,  they  are  in  the  nature  of  spe- 
cif c  property,  and  if  their  identity 
'.•an  be  traced  and  ascertained,  the 
party  has  a  right  to  recover,  228. 

VALUE. 

1.  Although  a  bill  or  note  does  not  bear 
to  have  been  granted  for  value,  value 
is  presumed,  118. 

2.  The  words  "value  received,"  are 
only  inserted  ex  majori  cautdaj  in 
order  that  the  payee  may  be  able  to 
recover  upon  it  in  an  action  for  mo- 
ney lent  or  money  had  and  received, 
in  case  the  instrument  should  be 
defective  in  other  respects  as  a  bill 
of  exchange.  120. 

3.  The  words  "  value  received,"  are  ca- 
pable of  two  interpretations,  but  the 
more  natural  one  is,  that  the  party 
who  draws  the  bill  should  inform  the 
payee  of  the  fact  that  he  has  received 
value  from  the  payee,  122. 

4.  The  object  of  inserting  the  words 
I*  value  received,"  is  to  show  that  it 
is  not  an  accommodation  bill,  but 
made  for  a  valuable  consideration 
^ven  for  it  by  the  payee,  122. 

5.  Where  a  bill  or  note  bears  to  be  for 
"  value  received,"  that  expression  im- 
ports value  received  from  the  payee, 


unless  the  bill  is  made  payable  to  the 
drawer  himself,  125. 

6.  In  England  in  an  action  on  a  biU  or 
note,  the  presumption  of  a  legal  con- 
sideration may  be  rebutted,  and  the 
want  of  consideration  is  a  good  de- 
fence against  the  plaintiff',  if  neither 
he  nor  any  intermediate  holder  gave 
value  for  it,  but  except  where  the 
bill  has  been  obtained  tnrough  fraud, 
or  has  been  stolen  or  lost,  or  has  been 
CTanted  for  an  illegal  consideration, 
Sie  defendant  is  not  bound  to  prove 
that  he  gave  value  for  it,  127. 

7.  Where  a  note  is  expressed  to  be  for 
"  value  received,"  that  raises  a  pre- 
sumption of  a  legal  consideration 
sufficient  to  raise  the  promise,  but  it 
is  a  presumption  only  and  may  be 
rebutted,  128. 

8.  An  indorsement  of  a  bill  is  taken 
prima  facie  to  have  been  given  for 
value,  and  the  proof  of  circumstances 
tending  to  throw  suspicion  on  the  in- 
dorsement lies  on  the  party  disputing 
its  validity,  before  the  indorsee  can 
be  called  upon  to  prove  that  he  gave 
value  for  the  bill,  133. 

9.  Where  there  is  no  fraud  nor  any  sus- 
picion of  fraud,  but  where  merely 
the  defendant  received  no  considera- 
tion for  his  acceptance,  the  holder  is 
not  called  upon  to  prove  that  he  gave 
value  for  the  bill,  140. 

10.  It  is  not  necessary  for  a  bona  fide 
holder  of  a  bill  to  prove  that  it  was 

fiven  for  a  consideration,  but  this 
oes  not  dispense  with  a  considera- 
tion to  support  the  bill,  but  only  shifts 
the  burden  of  proof  from  the  plain- 
tiff to  the  defendant,  140. 

11.  If  a  bill  be  granted  without  a  con- 
sideration, and  if  it  be  proved  that 
the  holder  gave  no  value  for  it,  then 
he  is  held  to  be  in  privity  with  the 
first  holder,  and  will  be  affected  by 
everything  which  would  affect  him, 
140. 

12.  Where  there  is  a  negotiable  note, 
and  it  comes  into  the  hands  of  a  third 
or  fourth  indorsee,  though  some  of 
the  former  indorsees  may  not  pay  a 
valuable  consideration,  yet  if  the  fast 
indorsee  gave  money  K>r  it,  it  is  a 
good  note  as  to  him,  unless  there  be 
some  fraud  or  equity  against  him 
appearing  in  the  case,  141. 

13.  Where  a  bill  is  given  for  money 
really  due  from  the  drawee  to  the 
drawer,  the  indorsee  may  recover  the 
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whole  sam,  though  he  has  not  given 
to  the  indorser  the  full  amount  of  the 
bill|and  be  the  holder  of  the  overplas 
for  the  indorser's  nse ;  bnt  where  the 
bill  is  an  accommodation  one,  and 
that  is  known  to  the  indorsee,  and  he 
pays  but  part  of  the  amount,  he  can 
only  recover  the  sum  he  has  actually 
paid  for  the  bill,  141. 

14.  If  a  person  gives  a  bill  for  any  par- 
ticular purpose,  and  that  is  known  to 
the  party  who  takes  it,  he  cannot  ap- 
ply it  to  a  different  purnose;  but 
where  a  bill  is  given  unaef  no  re- 
striction, but  merely  for  the  accom- 
modation of  the  drawer  or  payee, 
and  is  sent  into  the  world,  it  is  no 
answer  to  an  action  brought  upon 
the  bill,  that  the  defendant  accepted 
it  for  the  accommodation  of  the 
drawer,  and  that  that  fact  was  known 
to  the  holder.  In  such  a  case  the 
holder,  if  he  gave  a  bona  fide  consi- 
deration for  the  bill,  ia  entitled  to  re- 
cover its  amount,  although  he  had 
full  knowledge  of  the  transaction, 
142. 

15.  The  partial  failure  of  consideration 
constitutes  no  defence  to  an  action 
on  a  bill  or  note,  if  the  part  to  be 
deducted  is  unliquidated.  In  such 
a  case  the  defendant  is  left  to  recover 
the  difference  in  a  cross  action, 
142. 

16.  Where  the  consideration  of  a  bill 
fails  entirely,  that  will  be  a  sufficient 
defence  to  an  action  upon  it  by  the 
original  party;  but  it  is  no  defence 


to  such  action  that  the  consideration 
fails  partially,  143. 

17.  Where  the  drawer  is  not  a  free 
agent  when  he  draws  the  bill,  it  is 
incumbent  upon  the  holder  to  prove 
what  consideration  he  gave  for  it, 
144. 

18.  In  Scotland  the  want  of  value  can 
only  be  proved  by  the  writ  or  oath 
of  the  pursuer  ana  the  intermediate 
holders,  144. 

19.  Although  by  the  law  of  Scotland 
want  of  value  can  only  be  proved  by 
the  writ  or  oath  of  the  holaer,  yet  it 
is  competent,  when  the  defence  of  no 
value  is  pleaded,  to  require  the  holder 
to  give  in  a  condescendence  of  the 
value  which  he  alleges  to  have  b^n 
given  by  him  before  a  reference  is 
made  to  his  oath,  147. 

20.  It  being  contrary  to  law  to  examine 
a  man  iudicially  on  a  point  only 
proveable  by  his  writ  or  oath,  it  may 
oe  doubted  whether  a  judicial  exa- 
mination should  ever  be  allowed,  ex- 
cept where  circumstances  of  a  very 
suspicious  nature  have  been  proved 
against  the  holder,  148. 

21.  In  England  the  holder  of  a  bill 
obtained  by  force  must  instruct  that 
he  gave  value  for  it,  and  failing  to 
do  so,  he  will  be  non-suited,  150. 

22.  In  Scotland  a  bill  obtained  by  force 
is  not  effectual  against  the  granter, 
even  when  in  the  hands  of  an  onerous 
indorsee.  It  is  held  to  be  the  same 
as  a  bUl  forged,  and  so  not  the  bill 
of  the  granter,  151. 
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